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PEOCEEDINGS 
IN  MEMORY 


OF    THE    LATE 


SIDNEY      BUEESE, 

HAD  IN  THE  SUPREME  COURT  ON  THE  1st  DAY  OF 

OCTOBER,  1878,  BEING  OF  THE  SEPTEMBER 

TERM  OF  THAT  YEAR,  AT  OTTAWA. 


Upon  the  convening  of  Court  the  Chief  Justice  announced: 

Court  is  convened  for  the  purpose  of  receiving  resolutions  and  hearing  such 
remarks  as  may  be  made  by  the  bar  upon  the  death  of  Judge  Breese. 

Mr.  Henry  I.  Sheldon,  secretary  of  the  Chicago  Bar  Association:  May  it 
please  the  Court — On  behalf  of  the  Chicago  Bar  Association,  I  beg  to  present 
to  the  Court  resolutions  of  respect  to  the  memory  of  the  late  Mr.  Justice 
Breese,  passed  at  a  meeting  of  the  Chicago  Bar,  held  on  the  6th  of  July  last, 
and  afterwards  adopted  by  the  Chicago  Bar  Association. 

I  am  accompanied  in  this  duty  by  two  of  the  veteran  members  of  our  pro- 
fession, who   are  with  me  here  to  speak  further  the  sentiments  of  our  bar. 

The  resolutions  are  as  follows: 
t 

Resolved,  That  we  have  heard  with  unfeigned  sorrow  of  the  death  of  the 
Hon.  Sidney  Breese,  late  one  of  the  justices  of  the  Supreme  Court.  He  has 
been  taken  from  us  full  of  years,  indeed,  and  of  honors,  but  in  the  midst  of  his 
usefulness.  For  sixty  years  he  had  occupied  a  conspicuous  position  as  a 
lawyer,  statesman  and  jurist,  and,  by  his  eminent  services  in  professional  and 
public  life,  and  the  sterling  integrity  which  marked  his  character,  inspired 
universal  confidence  and  respect.  The  loss  sustained  by  the  death  of  such  a 
man  may  justly  be  regarded  as  irreparable.  In  every  position  he  attained 
he  was  fully  equal  to  its  responsibilities.  As  a  practitioner  at  the  bar,  and 
as  a  public  prosecutor,  as  a  representative  in  the  State  legislature,  and  a 
member  of  the  Senate  of  the  United  States,  as  judge  of  the  circuit  court,  and 
justice  and  chief  justice  of  the   Supreme  Court,  he  sustained  himself  with 
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signal  ability  and  reputation  among  men  who  achieved  imperishable  re- 
nown in  the  service  of  the  State  and  Nation.  From  the  first  organization  of 
the  State,  in  1818,  to  the  time  of  his  death,  he  was  intimately  connected  with 
its  jurisprudence,  either  as  a  legislator  or  judge.  In  the  last  twenty  years  of 
his  life,  he  was  one  of  the  most  learned  and  accomplished  members  of  the 
supreme  bench,  performing  to  the  end,  in  his  advanced  years,  his  full  share 
of  the  severe  and  incessant  labors  which  have  borne  so  oppressively  upon  the 
Court,  and  always  acquitting  himself  of  the  arduous  duties  with  distinguished 
ability  and  uprightness,  as  well  as  uniform  courtesy. 

Resolved,  That  the  fidelity  and  untiring  devotion  to  duty  displayed  by 
Judge  Breese  in  the  judicial  office,  no  less  than  his  rare  culture  and  the  re- 
markable capacity  he  possessed  for  grasping  the  most  abstruse  principles  of 
the  law,  as  well  as  complicated  questions  of  fact,  reflect  the  highest  honor 
upon  his  character  as  a  judge,  and  that  in  common  with  the  members  of  the 
legal  profession  throughout  the  State,  we  deplore  the  loss  which  the  bench  and 
bar  have  sustained  by  his  death.  His  memory  will  be  held  by  us  all  in  affec- 
tionate and  grateful  remembrance. 

Resolved,  That  the  chairman  of  this  meeting  be  requested  to  communicate  a 
copy  of  these  resolutions  to  the  family  of  the  deceased. 

We  ask  that  the  resolutions  be  accepted  by  your  honors,  and  that  they  be 
ordered  spread  upon  the  records  of  the  Court. 

The  Attorney-General:  May  it  please  the  Court — The  duty  has  been 
devolved  upon  me  to  present  to  this  Court  the  action  of  the  St.  Louis  bar  taken 
on  the  occasion  of  the  death  of  Judge  Breese,  together  with  a  communication 
from  the  chairman  of  the  meeting  of  that  bar,  which  I  will  read  to  your  honors: 

The  members  of  the  St.  Louis  bar  come  together  to  express  their  high  ap- 
preciation of  the  learning  and  exalted  judicial  character  of  Sidney  Breese, 
late  judge  of  the  Supreme  Court  of  Illinois. 

Legal  learning  and  judicial  ability  have  no  situs,  and  whenever  and  where- 
ever  these  great  qualities  are  prominently  developed,  the  bar  is  ever  ready  to 
pay  tribute  of  respect  to  their  possessor.  Therefore,  it  is  fit  that  we  of  Mis- 
souri should  express  our  estimate  of  the  judicial  character  of  an  eminent 
jurist,  now  no  more,  of  our  sister  State. 

The  judicial  career  of  Judge  Breese  extended  through  a  period  of  nearly 
forty  years,  and  for  a  quarter  of  a  century  he  was  a  justice  of  the  Supreme 
Court  of  that  State. 

Throughout  his  long  judicial  service,  by  diligent  and  exhaustive  study  of 
the  law,  by  his  critical  and  comprehensive  knowledge  of  the  fundamental  laws 
of  the  country,  both  Federal  and  State,  and  by  his  untiring  and  patient 
investigation  of  every  subject  submitted  to  him,  his  course  excited  the  admi- 
ration and  inspired  the  confidence  and  respect  of  the  body  of  the  people  of 
Illinois,  in  fact,  everywhere  where  his  judicial  action  came  in  review. 

His  was  a  long  life  of  diligent,  faithful  study.  He  did  not  hang  on  the  outer 
edge  of  the  law,  but  penetrated  its  profoundest  depths.  In  his  adjudications 
he  labored  to  develop  and  disseminate  the  underlying  principles  of  every  ques- 
tion submitted  to  him,  and  he  was  bold  and  independent  in  asserting  the  law, 
unmoved  by  popular  or  other  clamor. 

These  qualities  and  characteristics  enshrined  his  judicial  character  and 
honor,  and  upheld  him  in  all  the  changing  vicissitudes  of  a  long  and  eventful 
judicial  career  and  life.  Under  his  administration  the  law  was  faithfully 
maintained  and  exalted. 

Full  of  honors  and  full  of  years,  a  venerable  and  venerated  judge,  he  died 
with  his  judicial  harness  on,  leaving  his  judicial  work  behind,  a  luminous 
example  to  the  world. 

Such  honor  and  respect  do  we  pay  to  the  memory  of  Sidney  Breese. 


SIDNEY  BREESE.  XIII 


May  it  please  the  Court:  We  all  recognize  the  obvious  propriety  that  the 
voices  of  those  who  have  participated  from  an  early  day  as  co-laborers  with 
Judge  Breese  in  his  distinguished  career  should  be  principally  heard  upon  this 
occasion.  A  few  words,  however,  from  those  who  can  not  claim  that  honor,  1 
trust  may  not  be  unacceptable.  His  professional  and  public  life  began  with 
the  organization  of  our  State,  sixty  years  ago ;  and  his  name,  either  as  reporter, 
counselor,  or  judge,  adorns  every  volume,  if  not  every  page  of  its  subsequent 
judicial  history.  The  record  there  written  constitutes  the  imperishable  me- 
morial of  his  fame;  a  monument  more  enduring  than  bronze  or  marble.  It 
is  the  peculiar  felicity  of  the  members  of  this  distinguished  tribunal  that  the 
results  of  their  labors  are  necessarily  preserved  in  such  form,  and  subserve 
such  purposes,  that  they  must  ever  be  studied  and  meditated  upon  by  the  bar 
and  their  successors  upon  the  bench.  The  achievements  of  the  great  jurist 
upon  this  arena  can  not  pass  into  oblivion.  My  personal  acquaintance  with 
Judge  Breese  began  in  1859,  nearly  twenty  years  ago.  He  was  then,  and  for 
a  long  time  had  been,  a  member  of  this  Court.  He  has  been  in  his  place  at  its 
sessions  every  term  since,  until  the  present.  We  have  all  become  so  familiar 
with  his  venerable  presence  and  impressive  bearing  upon  this  bench,  that 
when  we  appear  at  the  session  of  this  Court,  we  involuntarily  feel  that  he 
must  be  present  somewhere  about  us  here.  While  the  last  twenty  years  to 
which  I  have  referred  have  been  only  one-third  of  his  entire  public  career,  it 
has  not  been  an  unimportant  portion. 

Whether  we  consider  the  events  which  have  transpired  in  that  time,  affect- 
ing our  most  vital  interests  as  a  nation  or  people,  the  growth  and  develop- 
ment of  our  State  in  population  and  material  resources,  or  the  advancement 
in  the  science  of  the  law  and  the  administration  of  justice,  the  era  has  not  been 
excelled,  if  equaled,  in  any  other  period  of  our  history.  Consider  the  judicial 
labor  performed  in  the  last  twenty  years;  more  than  three-fourths  of  the 
volumes  of  our  Reports  have  been  written  within  that  period.  With  the  ma- 
terial progress  of  the  State,  its  enlarged  commerce  and  business  complica- 
tions, the  tendency  to  collisions  between  corporate  and  private  interests,  and 
the  relative  rights  of  capital  and  labor,  new  and  intricate  questions  have  been 
presented  for  judicial  decision.  In  the  determination  of  these  questions  it 
has  been  necessary  to  apply  the  fundamental  principles  of  the  law,  which  in 
the  nature  of  things  must  ever  remain  essentially  the  same,  to  new  circum- 
stances and  combinations  of  facts.  The  vigorous  intellect  and  profound  learn- 
ing of  Justice  Breese  have  enriched  this  field  of  our  jurisprudence.  He  was 
a  gentleman  of  the  old  school;  decorous  in  manner,  and  a  punctilious  observer 
of  the  usages  of  refined  society.  As  one  of  that  galaxy  of  eminent  men  who 
constituted  the  "pioneer  bar"  of  our  State,  he  brought  to  its  ranks  superior 
culture  and  acquirements,  an  exquisite  taste  and  disciplined  mind.  He  was 
possessed  of  a  keen  perception  of  the  fitness  of  things.  On  one  occasion  a 
member  of  the  bar  remarked  in  his  presence  that  he  proposed  to  make  a  speech 
to  the  Court  that  day.  Judge  Breese's  instant  reply  was:  "Address  arguments 
to  the  Court.     Never  make  speeches  to  it.     Speeches  may  be  proper  on  other 
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occasions,  but.  are  out  of  place  here."  The  student  of  his  judicial  opinions 
will  be  impressed  with  his  great  mental  endowments,  his  comprehensive  grasp 
of  legal  principles,  and  his  vigorous  logic — not  unfrequently  adorned  with  the 
pleasing  graces  of  literature.  His  standard  of  the  professional  ethics  of  the 
bar  was  high.  Unworthy  conduct  in  its  members  was  sure  to  meet  with  severe 
rebuke  from  him  whenever  opportunity  was  presented.  On  the  other  hand, 
he  was  quick  to  discern  indications  of  marked  talent  or  other  meritorious 
qualities  in  its  junior  members,  and  seemed  to  take  great  satisfaction  in  ex- 
pressing to  them  words  of  encouragement.  His  memory  and  fame  are  not 
only  cherished  by  his  contemporaries  at  the  bar  and  colleagues  injudicial  ser- 
vice, but  by  those  of  the  succeeding  generation  who  can  not  share  that  dis- 
tinction. 

So  long  as  the  law  is  upheld  as  an  honorable  profession,  and  the  reputation 
of  our  courts  for  ability,  learning  and  integrity  is  maintained,  the  example 
of  this  great  jurist  will  be  emulated;  and  his  name  will  hold  a  prominent 
position  in  the  annals  of  the  bench  and  bar. 


Mr.  Thomas  Hoyne,  (seconding  the  resolutions  presented  by  Mr.  Sheldon:) 

If  your  honors  please,  in  seconding  the  resolutions  offered,  I  comply  with  a 
request  of  the  bar  association  of  Chicago,  who  have  concurred  in  the  proceed- 
ings of  a  general  bar  meeting  held  at  Chicago,  in  July  last,  when  the  startling 
intelligence  was  received  that  Judge  Breese  had  closed  his  long  career  of  pub- 
lic usefulness. 

It  might  be  sufficient,  perhaps,  in  such  cases  as  this,  to  rest  upon  the  senti- 
ment of  an  ancient  orator,  that  "in  the  recollections  retained  of  such  men  by 
the  living,  there  was  sufficient  of  eulogy  in  the  deeds  they  had  performed." 
But.  there  is  a  feeling  also  that  when  great  men  die  there  is  something  due  to 
the  living  as  well  as  the  dead. 

That  great  profession  with  which  the  judge  was  so  long  identified,  connected, 
as  it  is,  with  the  administration  of  justice,  to  which  the  highest  integrity  of 
character  is  essential  in  the  prosperous  conduct  of  affairs — it  is  obvious  that 
no  greater  service  can  be  rendered  the  State  than  that  of  impressing  upon  the 
profession  itself  the  great  lessons  which  so  long  a  life  of  human  rectitude  is 
calculated  to  teach,  as  that  of  the  man  whose  loss  we  meet  to  deplore,  and 
whose  memory  we  recall  to  honor. 

Sallust,  in  his  account  of  the  conspiracy  of  Cataline,  says,  "that  the  great 
number  and  brilliancy  of  the  Athenian  writers  so  magnified  the  deeds  of  her 
citizens  that  Greece  enjoyed  a  fame  throughout  the  globe  for  a  greatness  of 
achievement  beyond  that  to  which  she  was  entitled.  But  that  the  Romans,  on 
the  other  hand,  were  so  diligently  employed  in  the  practical  service  of  the 
State,  her  greatest  men  preferred  the  glory  of  actual  achievement  to  the  praise 
of  fame  so  sounded;  and  in  this  neglect  of  writers,  her  own  fame  had  suffered 
because  it  was  the  habit  of  Rome  to  prefer  the  greater  glory  of  acting  such 
deeds,  rather  than  writing  them." 
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This  claim  of  the  Roman  to  the  merit  of  making  more  history  than  her 
eminent  men  found  time  to  write,  is  one  which  at  this  time  can  be  urged  with 
great  force  in  behalf  of  Illinois. 

While  the  State  has  a  history  to  look  back  upon  of  which  she  may  be  proud, 
it  may  be  said,  that,  with  some  exceptions,  the  great  duty  of  writing  it  has 
been  neglected,  and  anything  like  a  complete  history  of  this  State  may  be  said, 
as  yet,  to  be  unwritten. 

It  is  manifest  to  every  student  of  jurisprudence,  that  under  our  system  of 
constitutional  liberty,  the  judiciary  of  the  State,  being,  as  it  is  in  all  cases,  a 
co-ordinate  branch  of  the  State  government  itself,  is  one  of  the  most  essential 
agencies  we  have  in  securing  to  the  people  the  blessings  of  sound  government. 

The  office  of  the  judge  rises  to  that  of  the  very  highest  rank  and  dignity  in  the 
State.  The  courts,  constantly  dispensing  justice  in  the  presence  of  the  people, 
come  to  be  regarded  as  teachers  and  exemplars  of  the  laws  they  sit  to  admin- 
ister. Hence  it  follows,  that  aside  from  the  official  positions  they  hold,  their 
personal  influence,  in  whatever  direction  it  may  be  exerted,  greatly  contributes 
to  the  progress  or  retardation  of  sound  public  opinion,  which  in  the  end  secures 
or  depresses  the  happiness  of  the  people. 

It  has  been  a  circumstance  of  fortunate  augury  in  our  State,  that  the  influ- 
ence of  judges  has  been  free  of  reproach,  and  the  administration  of  justice 
untainted  by  any  flagrant  instances  of  corrupt  practices  on  the  part  of  judges. 
In  fact,  it  may  be  rather  said  that  our  courts  have  escaped  the  scandals  of  the 
most  corrupt  period  that  has  yet  occurred  in  our  history,  while  they  have 
mainly  been  presided  over  by  judges  of  the  most  irreproachable  character,  of 
rare  and  sterling  common  sense,  and  somewhat  peculiarly  gifted  in  respect  to 
meeting  the  exigencies  that  are  incident  to  infant  settlements,  and  to  the 
rise  and  progress  of  a  new  State  like  Illinois. 

Illinois  was  first  organized  as  a  county  of  the  State  of  Virginia  in  1773 — 
just  one  century  ago.  The  most  eloquent  man  of  the  revolution,  Gov.  Patrick 
Henry,  of  Virginia,  signed  the  first  commission  that  appointed  John  Todd,  a 
lawyer,  the  first  lieutenant  commander  of  Illinois,  to  take  charge  of  its  mil- 
itary and  civil  affairs.  In  1809  Illinois  was  organized  as  a  territory,  and 
Ninian  W.  Edwards,  at  the  time  Chief  Justice  of  Kentucky,  was  appointed 
and  accepted  the  office  of  Governor  (being  the  first  Governor  of  the  territory 
appointed)  from  President  Madison,  which  he  held  until  his  election  as  one  of 
the  first  Senators  sent  by  our  State  to  Congress,  in  1818,  after  the  people  had 
organized  the  territory  and  been  admitted  as  a  State  into  the  American 
Union. 

From  that  period  down  to  the  present,  Illinois  has,  in  her  progress  as  a 
county,  a  territory  and  a  State,  been  marked  by  events  of  the  highest  import- 
ance. During  the  last  quarter  of  a  century,  her  progress  has  been  such  as  to 
draw  upon  herself  the  attention  of  the  world.  Her  citizens  have  come  to  be 
recognized  abroad  and  at  home  for  their  patriotism,  services  and  ability.  The 
history  of  the  rise  and  progress  of  this  State  is,  to  a  great  extent,  the  biography, 
also,  of  her  more  eminent  lawyei*s  and  judges. 
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From  Gov.  Edwards  down  to  Abraham  Lincoln,  (and  still  further,  the  more 
recent  loss  the  State  has  suffered  in  the  death  of  Judge  Breese,)  the  entire 
history  of  the  State  has  been  illustrated  by  the  lives  and  services  of  some  of 
the  most  remarkable  and  illustrious  men  whom  the  American  Republic  has 
produced. 

In  this  connection  it  is  worthy  of  remark,  that  it  was  a  Senator  from  Illinois 
(Judge  Thomas)  who  first  proposed,  in  1821,  the  well-known  Missouri  com- 
promise line,  which  for  the  time  carried  the  Union  through  the  danger  by 
which  it  was  menaced  from  slavery,  and  prevented  its  extension  north  of  36 
deg.  30  min.;  and  it  is  remarkable,  also,  that  another  Senator  of  Illinois,  in 
1854,  thirty-three  years  afterwards,  should  have  succeeded  in  repealing  it. 
Neither  can  it  ever  be  forgotten  that  the  first  great  struggle  to  extend  slavery 
occurred  in  this  State,  in  1821-24,  soon  after  its  organization,  and  that  upon 
the  soil  of  Illinois  was  achieved  the  first  great  triumph  of  anti-slavery,  in  a 
political  contest,  after  the  Declaration  of  Independence. 

It  suffices,  however,  to  say,  that  in  every  triumph,  as  well  of  war  as  of 
peace,  since  the  State  became  a  member  of  the  national  Union,  Illinois  can 
record  the  names  of  those,  living  or  dead,  whose  heroic  or  distinguished  ser- 
vices shed  a  lustre  upon  the  National  and  State  history.  In  all  that  has  been 
done  to  advance  the  interests  of  our  civilization,  she  has  achieved  a  renown 
that  entitles  her  to  rank  among  the  foremost  of  the  American  Union. 

When  Gov.  Henry  issued  his  first  commission  to  the  county  of  Illinois,  it 
contained  the  significant  instruction  to  his  lieutenant  "that he  must  inculcate 
in  the  people  of  Illinois  the  value  of  liberty,  and  the  differences  between  the 
state  of  free  citizens  and  that  slavery  to  which  Illinois  had  been  destined." 
The  lesson  of  the  mother,  in  this  instance,  was  never  lost  upon  her  offspring. 

It  will  be  remembered  that  the  first  law  ever  passed  in  this  State  establish- 
ing free  schools  was  enacted  as  early  as  1825,  and  that  it  provided  for  their 
support  by  an  appropriation  of  $2  from  every  $100  of  revenue  collected  into 
the  State  Treasury.  It  was  eventually  repealed  in  1829  by  other  acts,  but 
against  the  earnest  opposition  of  Gov.  Edwards  and  his  friend  Judge  Breese. 
The  preamble  of  that  act  is  worthy  of  notice,  as  it  is  eloquent  in  the  utterance 
of  those  truths  now  so  well  understood.  Among  other  things  it  says,  that 
"  no  nation  ever  continued  long  in  the  enjoyment  of  civil  and  political  freedom 
which  was  not  both  virtuous  and  enlightened,  and  that  to  enjoy  the  rights 
and  liberties  of  freedom  the  people  must  understand  them." 

If  your  honors  please,  I  have  thus  glanced  back  at  the  history  of  our  State 
to  mark  some  of  the  outlines  of  its  early  progress,  in  which  no  man,  as  an 
actor  or  public  servant,  has  borne  a  more  conspicuous  or  honorable  part  than 
the  late  venerable  Chief  Justice  of  this  Court.  During  the  last  twenty  years 
he  has  been  a  member  of  the  bench  which  you  now  honor.  You,  as  members 
of  the  Court,  his  colleagues  and  friends,  can  best  testify  as  to  the  fidelity  with 
which  he  performed  his  duties,  and  the  extent  of  the  labors  necessarily  cast 
upon  him,  with  yourselves,  in  the  recently  crowded  state  of  your  dockets  in 
the  respective  judicial  divisions  of  the  State. 
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It  becomes  me.  if  your  honors  please,  to  speak  of  Judge  Breese  as  a  personal 
friend.  I  was  honored  by  his  confidence,  and  the  word  friendship  scarcely 
expresses  the  nature  of  the  intimacy  which  so  long  subsisted  between  us. 
For  more  than  a  quarter  of  a  century  I  have  esteemed  it  my  honorable  privi- 
lege to  share  his  confidence.  On  my  part,  the  confidence  was  qualified  by  the 
respect  I  entertained  for  his  great  learning,  his  wisdom  and  genius!  He  was 
no  ordinary  man.  I  think  it  will  be  found  of  him  that  his  posthumous  fame 
will  far  exceed  in  value  that  of  his  living  reputation.  Time,  in  his  case,  will 
bring  to  maturity  a  fame  which  in  the  case  of  many  public  men  it  destroys. 
The  Greek  orator  said  over  the  graves  of  his  dead,  that  the  "whole  earth  is 
the  sepulchre  of  illustrious  men."  Marble  and  brass  are  unnecessary  in  such 
cases.  It  is  the  fame  of  deeds  performed.  He  says:  "That  being  reposited 
in  the  universal  remembrance  of  men,  no  time  can  obliterate  and  no  genera- 
tion omit  to  honor." 

The  monuments  in  Westminster  Abbey  to  Lord  Hale,  to  Mansfield  and  Ba- 
con, will  long  have  perished  when  their  names  will  be  remembered  through 
their  works — Bacon  in  his  writings,  Mansfield  in  his  judgments,  and  Hale  in 
his  brightness  of  chai*acter  as  a  great  magistrate.  The  labors  of  Judge 
Breese  while  a  member  of  this  Court  are  in  themselves  a  monument  of  learn- 
ing, wisdom  and  justice.  The  labors  and  judgments  of  this  court  will  send 
down  the  names  of  his  associates,  as  well  as  himself,  to  posterity.  And  yet, 
if  your  honors  please,  it  is  not  at  all  improbable  that,  had  Judge  Breese  suc- 
ceeded in  the  career  he  would  have  preferred  at  first,  his  life  would  not  have 
been  so  fortunate  for  the  State  or  himself. 

It  was  not  in  his  nature  to  have  long  sought  that  popularity  of  the  forum, 
where  there  is  to  be  a  sacrifice  of  self-respect,  or  principle.  His  contempt  of 
the  typical  demagogue,  described  in  the  verse  of  Homer  as  well  as  the  prose 
of  De  Stael — that  bane  of  ancient  as  well  as  modern  republics — would  have 
driven  him,  sooner  or  later,  out  of  public  life. 

"Factitious  monsters,  born  to  vex  the  State 
With  wrangling  talents,  formed  for  foul  debate." 

It  is  indeed  probable,  that  the  more  recent  methods  of  seeking  popularity 
in  American  public  life,  cured,  if  it  did  not  entirely  divest,  Breese,  the  young 
statesman,  of  his  ambition. 

But  Judge  Breese  did  not  go  out  of  political  life  without  leaving  monuments 
of  his  career  and  labor  behind  him.  That  practical  sagacity  and  comprehen- 
sive information  for  which  he  was  distinguished,  discovered  what  a  Connec- 
tion by  railroad  with  the  Pacific  across  the  continent  would  do  for  the 
development  of  his  own  State,  and  the  commercial  empire  of  America.  He 
availed  himself  of  his  opportunity,  and  as  chairman  of  the  committee  on  public 
lands,  in  the  United  States  Senate,  in  1846,  elaborated  in  detail  and  brought  in 
the  first  report  ever  made,  advocating  and  anticipating  the  construction  of  the 
Pacific  railroad,  twenty-three  years  in  advance  of  its  commencement.  His 
friends  were  incredulous,  but  his  enemies  thought  for  the  time  they  had  suc- 
ceeded in  throwing  ridicule  on  the  project.  It  has  happened  that  no  man  has 
2—90  III. 
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left  to  his  age  or  his  country  any  more  enduring  monument  than  this  to  trans- 
mit his  name  to  posterity! 

Who  can  look  around  upon  this  court  room,  around  this  court  house:  who,  of 
all  the  gentlemen,  eminent  in  their  profession,  that  for  years  have  come  up 
here  as  to  some  temple  or  shrine,  has  failed  to  note  the  absence  on  that  bench 
of  the  form  and  face  with  which  the  entire  State  was  so  long  familiar. 

It  was  last  year  that  I  saw  him  last,  and  it  seems  but  yesterday  only. 
Graceful  in  his  venerable  age  and  dignified  in  manner,  the  bold  outline  of  his 
remarkable  face,  and  the  classic  contour  of  his  massive  head,  covered  with  its 
fine,  full  shock  of  white  hair,  made  him  appear  as  if  he  had  descended,  like 
Jove  among  the  gods  in  council,  upon  these  supreme  seats  of  justice! 

"Hyperion  curls,  the  front  of  Jove  himself, 
A  combination  and  a  form  indeed, 
Where  every  god  did  seem  to  set  his  seal 
To  give  the  world  assurance  of  a  man." 

Yet,  did  any  professional  friend  follow  the  great  magistrate  to  his  own  room, 
he  would  find  a  mortal  like  himself,  genial  and  gladsome  as  some  school  boy 
escaped  from  school,  "  free  of  converse  and  full  of  glee."  By  nature  of  social 
habits,  he  loved  his  friends,  and  while  conveying  instruction,  appeared  as  if 
he  were  receiving  it.  Familiar  with  the  best  authors  in  the  English  as  well 
as  other  classics,  he  drew  upon  them  freely.  He  loved  every  kind  of  rational 
amusement,  such  as  the  drama  and  poetry,  and  visited  the  galleries  and  mu- 
seums of  art,  whenever  he  could  avail  himself  of  such  opportunities.  He  was, 
indeed,  a  connoisseur  as  well  as  critic  in  art  matters. 

He  cherished  no  hatreds,  and  never  manifested  any  malice  toward  individ- 
uals. When  he  manifested  resentment,  it  was  always  toward  some  person 
whom  he  supposed  guilty  of  an  outrage  against  justice,  sound  morals  or  the 
public  interest. 

He  never  paraded  his  personal  griefs  in  conversation;  nor  did  he  complain 
of  offenses  committed  against  himself.  Fraud,  duplicity,  gross  breaches  of 
professional  integrity  and  trust,  were  ever  sure  to  kindle  his  indignation! 
and  in  these  cases  he  was  frequently  called  upon  to  exercise  a  prudent  con- 
trol over  his  temper. 

But  such  was  the  charity  of  that  temper  toward  an  enemy,  or  any  person 
he  disliked,  that  he  never  trusted  himself  to  speak  of  him  except  to  praise 
some  of  his  better  qualities.  And  his  estimate  of  the  character  of  such  a  person 
would  be  as  calm  and  dispassionate  as  if  he  had  been  pronouncing  a  judicial 
decision  between  some  parties  to  a  record  in  this  Court  whom  he  had  never 
seen  to  know. 

He  believed  in  the  three  cardinal  principles  of  a  christian  life,  "Faith,  Hope, 
and  Charity,"  but  he  believed,  also,  that  the  greatest  of  these  was  charity. 

The  death  of  Judge  Breese  marks  an  epoch  of  time  in  the  history  of  this 
State.  Born  at  the  close  of  the  century  which  saw  the  American  revolution 
inaugurated,  entering  Illrhois  just  after  she  had  adopted  her  first  constitution 
and  had  been  admitted  as  a  State  into  the  Union,  the  contemporary  and  inti- 
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mate  associate  of  many  of  the  leading  minds  who  had  themselves  borne  an  active 
part  in  all  those  events,  he  had,  therefore,  engaged  with  all  the  grave  enthusiasm 
of  his  character,  his  learning  and  talents,  in  the  work  of  carrying  forward  to 
their  practical  conclusion  the  great  labors  of  those  remarkable  men.  And  to 
this  work  he  devoted  the  more  active  and  buoyant  energies  of  his  youth. 
"There  were  giants  in  those  days."  It  is  no  wonder  if  he  felt  deeply  impressed 
by  their  grand  conception,  and  their  moral  and  intellectual  greatness. 

The  present  generation,  conscious  of  their  own  decline  in  virtue,  are  looking 
back  at  the  heights  upon  which  those  men  stood  who  became  leaders  in  the 
civilization  of  a  new  continent,  such  as  has  never  before  blessed  mankind. 

It  is  to  these  teachers  of  the  new  gospel  of  liberty,  the  leaders  and  apostles 
of  the  American  revolution,  the  founders  of  the  new  States  in  the  wilderness, 
the  regenerators  of  old  systems  of  thought  and  government,  the  victors  over 
ancient  tyranny  and  misrule,  that  the  world  is  now  looking  back  for  a  satis- 
factory solution  of  the  difficult  problems  that  are  now  arising  out  of  their 
work — as  obstacles  in  the  way  of  its  further  progress. 

Judge  Breese  was  one  of  those  men  who  never  doubted  as  to  the  ultimate 
result.  "  He  saw  the  end  from  the  beginning."  "  All  error,"  as  Jefferson 
said,  "may  be  safely  tolerated  while  truth  has  a  free  cause  to  combat  it." 
The  revolution  of  '76  is  still  working  out  popular  government  to  its  logical 
results.  The  slavery  question  was  a  difficult  problem,  even  at  the  time  of  the 
Declaration  of  Independence,  but  the  people  worked  it  out  through  a  great 
civil  war. 

Other  questions  must  necessarily  continue  to  arise,  from  the  complication 
of  government,  in  respect  to  the  industries  and  finances  of  the  nation.  Divis- 
ions of  opinion  are  inseparable  from  the  freedom  we  enjoy  as  citizens,  and 
party  strifes  are  inevitable  under  all  republics. 

Th%  death  of  Judge  Breese  has  removed,  perhaps,  the  last  living  link  of  the 
connection  that  existed  between  the  present  generation  and  the  men  who 
organized  this  State  government  sixty  years  ago.  He  was  a  Senator  from 
Illinois  in  the  United  States  Senate,  when  the  Senate,  for  the  wisdom  and  the 
talents  of  its  members,  according  to  the  opinion  of  foreign  writers,  had  no 
equal  as  a  deliberative  assembly  in  the  world.  He  was  the  contemporary,  but 
what  is  more,  he  was  considered  the  peer  of  Clay  and  of  Webster,  of  Calhoun 
and  of  Wright,  of  Benton  and  Davis.  Those  at  all  familiar  with  the  part  he 
took  in  that  body  need  not  be  told  that  his  influence  was  very  effective  in  car- 
rying through  such  measures  as  especially  led  to  the  development  of  the  re- 
sources and  settlement  of  this  State,  without  reference  to  those  great  national 
measures,  upon  which  he  always  voted  and  acted  with  the  Democratic  party. 

In  this  State  and  in  this  Court  his  labors  will  ever  remain  a  conspicuous 
monument  to  his  fame.  The  very  first  book  ever  published  in  this  State  was 
"Breese's  Reports,"  and  the  last  opinions  delivered  are  in  his  handwriting. 

He  first  became  a  member  of  this  Court  upon  its  reorganization  in  1841.  He 
went  from  this  Court  to  the  United  States  Senate  in  1843.  He  returned  the 
last  time  in  1857,  to  continue  a  member  of  this  Court  until  his  career  was  re- 
cently closed  by  his  death. 
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On  the  title  page  of  the  eighteenth  volume  Illinois  Reports  will  be  found  a 
note  "that  Judge  Scates  has  resigned  his  seat,  and  the  Hon.  Sidney  Breese  has 
been  elected  to  fill  the  vacancy  occasioned  by  such  resignation,"  and  it  is  noted 
also,  that  another  member  of  this  bench,  (which  it  is  hoped  he  may  long 
occupy),  the  Hon.  Pinkney  H.  Walker,  had  been  appointed  by  the  Governor  to 
fill  the  place  of  Judge  Skinner,  resigned. 

Since  those  appointments,  more  than  sixty-five  volumes  of  Reports  have  fol- 
lowed within  a  period  a  little  over  twenty  years,  and  it  is  only  justice  to  the 
memory  of  Judge  Breese,  as  well  as  the  other  able  jurists  who  have  occupied 
seats  on  that  bench  as  his  associates,  to  say  that  the  authority  of  those  Reports 
and  the  judicial  opinions  they  contain,  stand  as  high  as  those  of  any  Court  in 
this  country.  They  are  often  sought  in  illustration  of  legal  principles  by 
eminent  lawyers  and  judges  in  all  other  States,  as  well  as  our  own.  When  it 
is  considered  that  this  great  judge  has  spent  sixty  years  of  his  life  in  active 
public  service;  that  twenty  of  his  last  years  have  been  occupied  in  the  admin- 
istration of  justice;  that  he  published  the  first  volume  of  the  Reports  of  this 
Court  ever  issued;  and  that  his  name  goes  down  to  posterity  inscribed  on  the 
sixty-five  or  sixty-seven  volumes,  that  will  contain  his  judicial  opinions  upon 
nearly  all  subjects;  the  record  he  leaves  of  himself  will  surely  be  as  immortal 
as  anything  connected  with  our  civilization  or  history. 

One  more  word:  In  December,  1833,  the  celebrated  annalist,  that  ancient 
chronicler  and  gazeteer  of  our  State,  Rev.  I.  N.  Peck,  delivered  a  eulogy  at 
the  funeral  of  Gov.  Edwards,  in  which  he  said:  "The  death  of  great  men 
is  a  public  calamity.  The  prosperity  of  a  nation  depends  much  more  on  the 
character  of  the  public  men  than  is  commonly  supposed.  The  direction  they 
give  to  public  affairs  has  a  tendency  to  promote  the  wealth  and  prosperity  of 
a  nation,  or  to  cover  it  with  a  thick  cloud  of  adversity.  These  upright  and 
good  men  are  the  defense  of  a  nation,  while  fools  bring  it  to  destruction." 

Wise,  great  and  upright  in  all  that  he  did  as  a  public  man,  Judge  Breese 
loved  his  State  and  loved  his  country.  In  view  of  the  present  condition  of 
political  morals,  it  is  painful  to  reflect  that  had  he  been  otherwise — a  man  of 
evil  counsels  or  corrupt  practices  instead  of  one  who  cherished  patriotic  and 
upright  impulses — what  might  have  been  the  result  to  the  State  in  which,  for 
sixty  years,  he  was  so  prominent  an  actor! 

But,  as  it  is,  we  need  only  look  back  upon  what  the  State  has  accomplished. 
The  rapid  and  steady  progress  which  Illinois  has  made  from  the  beginning 
of  her  history  as  a  State,  with  whose  progress  as  a  public  man  Judge  Breese 
has  been  so  closely  connected,  admits  of  no  doubt  (were  other  evidence  want- 
ing) that  his  influence  has  been  salutary  and  well  directed.  The  able  dis- 
charge of  the  many  trusts  confided  to  his  hands  as  a  representative  of  the 
people,  and  the  inflexibly  faithful  and  upright  discharge  of  his  judicial  func- 
tions, leave  no  doubt  of  the  integrity  of  his  whole  life,  nor  that,  the  reputation 
which  he  leaves  behind  him  will  prove  a  valuable  legacy  to  his  family,  pos- 
terity and  the  State,  forever. 
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Hon.  Isaac  N.  Arnold  :  May  it  please  the  Court — I  have  been  honored  by 
the  Chicago  Bar  Association  with  a  request  that  I  would  add  something  to 
what  has  been  said  by  my  associates  on  this  occasion. 

In  the  fullness  of  years,  and  after  a  service  of  his  country  in  various  de- 
partments of  the  government,  both  State  and  National,  beginning  more  than 
half  a  century  ago,  your  honorable  senior  has  been  gathered  to  his  fathers. 
It  is  every  way  fit  and  proper  that  we  should  meet  here  and  place  upon  your 
records  the  resolutions  which  have  been  read,  but  no  words  which  we  can  now 
speak  can  add  to  or  detract  from  the  permanent  memorials  of  a  well-spent, 
honorable  and  useful  life,  which  he  himself  has  left  behind  him,  the  pages  of 
which  are  spread  out  over  the  records  of  this  court  in  its  reports,  and  upon 
the  history  of  our  State  and  Nation;  and  may  I  not  adopt  and  appropriately 
use  the  memorable  words  of  an  early  and  life-long  friend  of  the  deceased — 
words  uttered  on  a  still  more  interesting  occasion:  "  The  world  will  little 
note  nor  long  remember  what  we  say  here,  but  it  can  never  forget  what  he 
did  here"  The  people  of  Illinois  will  little  note  nor  long  remember  what  we 
say  here,  but  it  will  be  long  ere  they  forget  these  your  records  of  his  life- 
long, conscientious  and  intelligent  labors. 

It  is  now  some  years  since  I  had  the  honor  of  appearing  before  this  Court, 
and  although  Judge  Breese  was  then  in  years  an  old  man,  yet  neither  then 
nor  since,  down  to  the  time  of  his  death,  have  we  been  able  to  discover  any 
diminution  of  his  mental  powers.  He  seemed  as  quick  to  perceive,  as  patient 
to  hear,  and  his  mind  as  sound  and  discriminating  to  judge,  as  at  any  time 
during  the  many  years  in  which  he  has  held  the  scales  of  justice. 

He  came  to  Illinois  in  1818,  at  about  the  time  of  its  admission  into  the 
Union,  and  his  public  life,  beginning  at  that  period,  has  been  almost  continu- 
ous through  the  sixty  years  in  which  Illinois  has  existed  as  a  State.  No  citi- 
zen, living  or  dead,  has  had  so  long  a  period  of  public  service. 

The  first  office  he  held  was  captain  of  militia,  then  assistant  Secretary  of 
State  under  Elias  K.  Kane,  then  postmaster  of  Kaskaskia.  In  1822  he  was 
appointed  State's  attorney,  which  office  he  held  until  1827,  when  he  was  ap- 
pointed attorney  of  the  United  States  for  Illinois,  by  John  Quincy  Adams. 
In  1831  he  published  Breese's  Reports — a  book  familiar  to  every  lawyer  in 
the  State.  He  served  as  lieutenant  and  major  of  volunteers  in  the  Black 
Hawk  war.  In  1835  he  was  elected  circuit  judge.  In  1842  he  was  elected  to 
the  Senate  of  the  United  States,  and  served  as  such  for  six  years.  In  1850  he 
accepted  the  position  of  member  of  the  Legislature,  and  was  elected  Speaker. 
Soon  thereafter  he  was  again  elected  circuit  judge,  and  from  that  time  to  his 
death,  I  believe,  he  held  the  offices  of  circuit  judge,  justice  and  chief  justice 
of  this  High  Court. 

Such  is  the  bare  catalogue  of  the  offices  he  held.  I  will  not  attempt  to  enu- 
merate. It  will  be  for  his  biographer  to  describe  the  great  measures  with 
which  he  has  been  identified,  and  the  great  cases  which  he  has  decided. 

It  would,  I  think,  be  difficult  to  find  sixty  years  of  more  eventful  history 
than  the  sixty  years  which  span  the  life  of  our  State  and  the  public  service 
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of  Judge  Breese.  Did  time  permit,  it  would  be  a  pleasing  task  to  compare 
1818  and  1878.  Then  Illinois  had  a  population  of  some  50,000  (ft  was  55,000 
at  the  census  of  1820),  and  was  on  the  extreme  frontier.  Now  Illinois  is  the 
fourth  State  in  the  Union,  and  her  importance  is  indicated  by  the  fact  that, 
in  the  last  eighteen  years,  citizens  in  this  State  have  been  elected  to  the  pre-, 
sidency  for  sixteen  of  those  years. 

Coming  here  to-day  to  lay  upon  this  altar  my  humble  tribute  to  the  memory 
of  Judge  Breese,  I  am  filled  with  associations  and  memories  of  the  past.  I  go 
back  in  memory  to  the  old  State  house  at  Springfield,  and  the  caucus  for  and 
election  of  United  States  Senator,  in  1842,  at  which  I,  as  a  member  of  the 
House  of  Representatives,  had  the  honor  to  vote  for  him.  I  listen  again  to 
his  scholarly  address,  spoken  in  the  hall  of  the  capitol,  upon  the  early  history 
of  Illinois.  I  recall  him  as  the  then  successful  competitor  for  the  Democratic 
nomination  for  Senator  over  his  young  and  brilliant  rival,  Douglas — Douglas, 
whose  last  noble  efforts  for  the  Union  crowned  his  life  with  honor,  and  over 
Avhose  dust,  reposing  upon  the  shores  of  Lake  Michigan,  the  State  has  lately 
done  itself  the  honor  of  raising  a  monument  to  perpetuate  her  State  pride  in 
his  fame.  I  recall  the  homely  but  genial  face  of  that  great  lawyer,  Archy 
Williams,  for  whom  the  Whigs  voted  at  that  senatorial  election.  I  remember, 
too,  the  gay  ball  at  the  State  house  after  the  election,  the  bright  eyes,  then 
glowing  with  youth  and  beauty,  now,  alas !  grown  dim  in  age  or  death. 

"The  mossy  marble  rests 
On  the  lips  that  we  have  pressed 

In  their  bloom  ; 
And  the  names  we  love  to  hear 
Have  been  carved  for  many  a  year 
On  the  tomb/' 
How  many,  how  very  many,  then   prominent  in  public  and  social  life,  had, 
long  before  our  friend,  passed  across  that  mysterious  river! 

Let  me  call  a  few  among  the  names  that  come  thronging  to  our  lips  among 
the  distinguished  judges  and  lawyers  who,  at  an  early  day,  gathered  around 
the  rough  pine  tables  of  the  frontier  court  houses. 

The  early  contemporaries  of  Breese  were  Wilson,  and  Lockwood,  and  Brown, 
and  Smith,  and  Douglas,  who  very  early  became  a  leader,  and  who  was  admitted 
to  the  bar  in  1834.  There  was  Richard  M.  Young,  the  genial  gentleman,  a 
judge  and  United  States  Senator;  Gov.  Thomas  Ford,  who,  when  holding  court 
in  Chicago,  when  a  case  of  great  wrong  was  presented,  and  the  point  was 
strenuously  pressed  that  his  court  had  no  jurisdiction  or  power  to  remedy 
the  wrong,  met  the  argument  with  the  declaration,  "The  jurisdiction  of  this 
court  is  co-extensive  with  rascality,  and  I  shall  take  the  responsibility." 

There  was  Nathaniel  Pope,  United  States'  District  Judge,  a  giant  in  intel- 
lect; Justin  Butterfield,  who,  in  strength  of  logic  and  keenness  of  satire,  had  no 
superior,  then  or  since;  there  was  the  silver-tongued  Baker,  killed  at  Ball's 
Bluff;  there  was  the  eloquent  and  heroic  Bissell,  whose  vindication  of  the  Illi- 
nois Volunteers  in  the  Mexican  war  against  the  aspersions  of  Jefferson  Davis 


SIDNEY  BREESE.  XXIII 


is  still  remembered  among  the  traditions  of  the  great  speeches  in  Congress, 
and  who,  but  for  the  intervention  of  Gen.  Taylor,  might  have  deprived,  in  sin- 
gle combat,  the  late  rebellion  of  its  leader;  there  was  John  J.  Hardin,  who  fell 
upon  the  bloody  field  of  Buena  Vista;  there  was  also  Gov.  Richard  Yates,  ad- 
mitted to  the  bar  in  1838;  these  and  very  many  others,  and  with  them,  so 
simple  and  unassuming  that  his  greatness  was  scarcely  appreciated,  yet  tow- 
ering as  high  in  intellect  as  in  stature,  that  great,  typical  man  of  the  West, 
Abraham  Lincoln.  Of  the  men  of  an  early  day  who  still  live,  there  are  Judges 
David  Davis,  and  Caton,  and  Trumbull,  and  Treat,  and  Walker,  and  Lawrence, 
and  Edwards,  and  Browning,  and  Peck,  and  Judd,  and  Scammon,  and  Dickey, 
and  Washburne,  and  many  others,  of  whom,  because  they  still  live,  and  some 
of  them  are  present,  I  can  only  say,  long  may  their  lives  of  usefulness  be 
lengthened  out,  even  as  was  his  whose  name  to-day  we  try  to  honor. 

And  speaking  of  Washburne,  recalls  a  paragraph  from  his  pen  in  which  he 
graphically  characterizes  the  life,  character  and  services  of  Judge  Breese. 
Writing  from  Paris,  in  1875,  he  said:  "There  is  not  a  man  in  the  State  who 
knows  so  much  of  its  early  history  as  he  does.  No  man  living  there  has  been 
thoroughly  identified  with  all  its  history,  has  been  so  much  a  part  of  it,  and 
who,  at  the  bar,  in  the  Senate,  House,  and  on  the  bench  has  so  long  and  so 
ably  illustrated  its  annals.  The  Reports  of  the  Supreme  Court  attest  his  pro- 
found knowledge  of  the  law,  the  vigor  of  his  intellect,  the  ripeness  of  his 
scholarship,  and  the  peculiar  grace  of  his  diction.  No  judge  who  ever  sat  on 
the  bench  could  touch  the  very  heart  and  soul  of  a  lawsuit  with  more  unerring 
certainty; ,  and  his  opinions  will  live  as  long  as  the  jurisprudence  of  the  State 
shall  exist." 

A. 

In  reviewing  the  life  of  Judge  Breese,  another  thought  has  been  suggested. 
It  is  often  said  that  the  days  of  high  moral  virtue,  of  pure,  disinterested  public 
servicerhave  passed  away,  and  that  this  is  an  age  of  mere  money-getting,  vulgar- 
display,  and  universal  corruption.  The  lives  of  such  as  Breese,  who  wore  the 
ermine  for  more  than  fifty  years  without  stain  or  spot,  and  who  died  poor, 
show  how  false  is  such  an  estimate  of  the  present;  and  may  I  not  add,  that 
when  every  morning's  newspaper  brings  to  us  the  name  of  some  martyr  for 
humanity — of  some  physician,  nurse  or  clergyman,  such  as  Parsons,  who  gladly 
give  their  lives  to  alleviate  human  suffering — while  such  costly  services  are 
being  rendered,  and  while  such  lives  as  that  of  Breese  are  being  lived,  we 
will  despair  neither  of  the  republic  nor  of  humanity. 


Mr.  Robert  Hervet:  May  it  please  your  honors — Although  much  has 
been  said  that  was  well  deserved,  and  many  and  elegant  tributes  have  been 
paid  to  the  memory  of  the  distinguished  dead  by  those  who  knew  him  best 
and  loved  him  most,  yet  having  always,  for  many  years,  experienced  the 
greatest  kindness  from  our  lamented  friend,  I  can  not  permit  this  last  sad 
occasion  to  pass  without  giving   expression    to   my  sincere  and  heartfelt  per- 
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sonal  sorrow  for  the  loss  which  not  only  the  bench  and  the  bar,  but  the  State 
and  the  Nation,  are  now,  in  the  death  of  Judge  Breese,  called  upon  to  deplore. ' 

Your  honors,  the  resolutions  which  have  been  read  in  your  hearing  are  no 
empty  sounds,  nor  the  embodiment  of  mere  words  of  course;  they  are  simple, 
honest,  earnest  truth,  as  every  one  who  knew  the  lamented  deceased  well 
knows.  He  was  all  that  these  resolutions  claim  for  him,  a  statesman,  as  well 
as  a  jurist  of  the  highest  order,  he  was  the  peer  of  many  of  the  intellectual 
giants  who  have  passed  away.  A  worthy  citizen,  an  eminently  just,  laborious, 
courteous  and  faithful  judge;  and  at  all  times,  and  under  all  circumstances, 
he  was  entirely,  essentially,  unmistakeably,  a  gentleman. 

At  the  last  term  of  this  honorable  Court,  Judge  Breese  was  in  his  place  on 
the  bench,  apparently  in  his  usual  vigor  of  mind  and  body,  diligently  engaged 
in  the  performance  of  his  important  duties;  exchanging  with  his  brethren  of 
the  bench  and  with  the  bar  those  kindly  courtesies  in  which  none  excelled 
more  than  he. 

Little  did  he  imagine  on  the  day  when  that  term  ended  and  the  Court  ad- 
journed, that  even  then  the  bow  of  the  destroyer  was  bent;  that  even  then  he 
was  treading  on  the  dark  thresholds  of  two  worlds,  and  little  did  those  who 
then  parted  from  him  with  a  cordial  good-by,  think  that  they  were  then  looking 
on  that  face  for  the  last  time;  that  in  a  few  short  days  those  flashing  eyes  would 
be  dimmed  forever,  that  familiar  voice  would  be  hushed  to  be  heard  no  more, 
and  that  all  that  earth  would  contain  of  that  well-remembered  form  would  be 
cold  and  silent  dust.  But  so  it  was.  And  by  this  last  and  most  terrible  sud- 
den instance  of  mortality  which  has  almost  paralyzed  our  hearts,  we  are  again 
reminded  by  how  frail  and  uncertain  a  tenure  we  hold  our  mortal  life,  and  as 
I  look  on  this  assemblage  now  around  me,  and  feel  that  no  created  being  can 
tell  who  of  us,  speaker  or  listener,  shall  next  be  stricken  down,  on  whose  coffin 
lid  the  dull  and  heavy  sound  of  the  falling  earth,  and  the  appalling  words, 
"Ashes  to  ashes,  dust  to  dust,"  shall  next  strike  on  the  ears  and  hearts  of  the 
survivors  like  a  knell,  am  I  not  justified  in  saying  that  this  is  indeed  a 
speaking  warning,  and  that  from  the  reft  dwelling  place  of  the  soul  of  the 
illustrious  departed  there  issues  yet  a  living  voice,  crying  out  in  trumpet 
tones  to  those  who  remain  behind:  "Prepare,  and  be  ye  ready,  for  ye  know 
not  when  your  time  cometh." 

Alas!  alas!  The  large  circle  of  distinguished  men  with  whose  careers  and 
characters  we  have  long  been  familiar,  is  rapidly  contracting — one  by  one,  and 
with  alarming  frequency,  they  are  dropping  out.  We  miss  their  well  known 
names  in  the  affairs  of  men.  They  no  longer  fight  life's  battle  along  with  us, 
or  tread  the  rough  paths  of  the  world  by  our  side.  "  The  places  which  once 
knew  them,  know  them  no  more  forever."  But  the  world  moves  on  in  its  resist- 
less course,  the  clank  of  the  hammer  and  the  shrill  scream  of  the  engine,  and 
the  noisy  hum  of  business  still  strike  upon  the  ear,  the  living  fall  into  the  places 
and  obliterate  the  foot-prints  of  the  dead,  and  all  that  remains  of  those  who 
are  gone  may  be  but  a  green  mound  or  a  grave-stone;  eyes  of  affection  that 
fail  with  wakefulness  and  tears,  and  an  aching  heart  here  and  there  which 
has  been  left  behind  to  mourn. 
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Judge  Breese  is  dead.  I  hardly  realize  the  fact.  Every  line  of  that  vener- 
able countenance  haunts  me  as  I  speak ;  but  alas,  alas,  it  is  too  true !  The  brave 
and  kind  old  heart  is  pulseless  now ;  the  well-remembered  form  is  but  sense- 
less clay.  The  laurels  which  he  won  by  a  long  and  active  life  of  honored 
citizenship  and  of  public  trust  and  duties  faithfully  discharged,  and  which  he 
wore  so  gracefully  and  so  well,  are  faded  and  gone.  From  the  unknown  world 
on  which  he  has  entered,  no  messenger  comes  back  to  tell  what  place  he  takes 
amidst  the  vast  throng  there  waiting  for  the  grand  assize. 

Time  and  the  occasion  neither  permit  nor  require  from  me  more  extended 
remarks,  and  I  hasten  to  a  close.  I  quit  the  subject  with  regret.  It  is  one  on 
which  I  would  fain  linger — but  ere  I  resume  my  seat,  may  I  be  permitted  to  say, 
and  with  perfect  truth,  that  in  the  death  of  Sidney  Breese,  one  of  the  judges  of 
this  Court,  the  United  States  and  the  State  of  Illinois  have  lost  a  citizen  as  noble 
and  true-hearted  as  any  who  lives  in  their  broad  expanse;  the  seat  of  justice, 
an  officer  worthy  of  all  confidence,  esteem  and  respect,  and  his  brethren  of 
the  bench  and  bar,  and  a  large  and  sorrowing  circle  of  relatives  and  friends, 
a  member  of  their  society,  whose  exalted  personal  character  did  him  and  them 
more  honor  than  even  the  high  station  which  he  so  worthily  filled. 
«'  He  was  a  man,  take  him  for  all  in  all: 
We  scarce  shall  look  upon  his  like  again." 

Worthy  and  excellent  mentor  and  preceptor — farewell!  Deep  and  dream- 
less be  to  thee  the  sleep  of  the  grave,  till  summoned  to  receive  that  reward 
which  we  are  well  assured  shall  at  last  be  bestowed  on  the  faithful  and  the 
honest  heart. 


Ex-Chief  Justice  John  D.  Caton:  May  it  please  the  Court — The  formal 
announcement  in  this  Court  of  the  demise  of  its  most  venerable  and  one  of  its 
most  distinguished  members,  is  one  of  the  most  solemn  and  subduing  com- 
munications which  the  bar  can  make  to  the  bench;  and  this  is  doubly  so  to 
those  whose  official  associations  and  personal  intercourse  have  led  them  to 
respect,  to  admire  and  to  love  him  whose  memory  now  occupies  all  our 
thoughts,  and  whose  loss  fills  our  souls  with  the  deepest  anguish.  It  tells  us, 
too,  that  an  upright  life,  abstemious  habits  and  useful  labors,  if  they  postpone, 
can  not  arrest  the  solemn  summons  which  must  reach  us  all,  sooner  or  later. 
Who  of  us  or  of  you  shall  next  leave  a  void  in  our  ranks,  mortals  can  not 
know.  For  some  of  us,  at  least,  the  time  can  not  be  far  distant  when  some 
kind  friend  will  have  an  opportunity  of  making  a  similar  announcement  to 
this  Court,  and  we  may  fondly  hope  that  it  will  be  in  words  of  indulgent  kind- 
ness, and  be  received  with  sympathetic  attention. ' 

It  is  now  more  than  forty-three  years  since  I  first  met  Judge  Breese.  He 
was  then  in  the  beginning  of  his  judicial  course.  I  had  lately  assumed  the 
labors  and  the  responsibilities  of  a  lawyer's  life.  On  the  first  day  we  met,  he 
did  me  a  great  service  by  selecting  me  to  defend  an  innocent  man  who  was 
indicted  for  a  great  crime,  the  commission  of  which  he  had  confessed,  which 
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was  supported  by  the  positive  testimony  of  the  real  criminal.  I  was  so  for- 
tunate as  to  find  the  testimony  which  established  the  truth  to  the  entire  satis- 
faction of  everybody,  and  in  discharging  the  prisoner  after  an  acquittal,  kind 
words  for  the  counsel  fell  from  the  bench,  which  were  not  only  great  encour- 
agement to  the  neophyte,  but  bore  substantial  fruits  thereafter.  From  the 
beginning  we  seemed  to  understand  each  other,  and  so  the  friendship  which 
was  that  day  born  of  kindness,  has  grown  with  years,  nourished  and  strength- 
ened by  official  and  personal  intercourse,  till  the  fiat  of  time  snapped  the  cord 
which  bound  us  together,  and  has  left,  me  only  a  memory  to  love — but  it  is  a 
fragrant  memory,  which  shall  be  sweetly  cherished  for  the  time  that  shall  be 
left  me  before  I  am  summoned  to  follow  him.  Oh!  that  I  may  leave  such  a 
remembrance,  which  some  kind  friend  may  thus  cherish  and  so  revere. 

It  is  now  more  than  thirty-six  years  since  I  first  became  his  associate  on 
this  bench.  Before,  I  knew  the  man;  I  now  came  to  know  the  judge  as  well. 
Although  called  for  a  time  from  judicial  life  to  join  the  high  councils  of  the 
nation,  he  again  returned  with  accumulated  learning  and  ripened  judgment, 
and  joined  me  in  the  labors  and  responsibilities  of  this  high  tribunal,  and 
here  we  labored  with  the  senior  member  of  the  present  bench — him  who  has 
longest  among  you  worn  the  ermine  immaculate  in  its  spotless  purity,  till  I 
withdrew  from  that  exalted  place  which  had  been  my  life's  ambition.  Surely, 
then,  I  knew  him  well,  both  personally  and  officially,  and  may  be  allowed  to 
speak  feelingly  of  the  value  of  his  friendship,  and  with  an  assured  confidence 
of  his  exalted  integrity,  of  his  legal  learning,  of  his  great  industry,  and  his 
conscientious  discharge  of  every  duty.  Neither  the  weight  of  years,  nor  the 
burthen  of  cares  and  responsibilities,  could  bow  him  down  or  relax  his  ener- 
gies, but  he  bore  all  manfully  and  cheerfully  to  the  very  last,  not  thinking  of 
respite  from 'labor,  or  courting  that  repose  which  those  who  are  conscious  of 
long  and  faithful  service  are  well  justified  in  seeking.  He  died  with  his  foot 
still  in  the  furrow,  and  those  who  knew  him  best  are  assured  he  would  have 
wished  thus  to  pass  away.  Laboring  to  the  last  in  the  public  service,  a  grate- 
ful public  are  everywhere  demonstrating  their  appreciation  of  his  labors. 

Who,  living  or  dead,  has  contributed  more  than  Sidney  Breese,  not  only  to 
lay  the  foundations  for  the  jurisprudence  of  Illinois,  but  to  build  upon  theui  a 
structure  which  will  be  his  most  enduring  monument?  His  connection  with 
it  was  at  the  very  beginning — first  at  the  bar  and  then  upon  the  bench.  He 
always  upheld  its  dignity,  and  essentially  promoted  its  usefulness.  His  early 
professional  associates  were  men  of  very  marked  ability,  with  whom  competi- 
tive association,  instead  of  discouraging  and  depressing,  served  to  stimulate 
and  develop  his  acute  and  vigorous  intellect.  Thoroughly  read  in  the  funda- 
mental principles  of  jurisprudence,  his  discriminating  judgment  readily  ap- 
plied them  to  the  various  affairs  of  men. 

To  lose  a  member  from  so  small  a  body  of  men,  must,  under  any  circum- 
stances, be  profoundly  felt  by  his  remaining  associates;  but  when  he  who  was 
the  oldest  and  the  most  experienced,  upon  whose  counsel  and  assistance  you 
could  so  much  rely,  is  suddenly  struck  down  while  almost  standing  in  your 
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midst,  it  must  arouse  sensibilities  of  which  there  can  be  no  expression.  If  his 
successors  can  hardly  hope  at  the  beginning  to  fill  the  place  which  he  here 
occupied,  at  least  they  will  find  in  the  record  of  their  illustrious  predecessor  a 
bright  example,  which  they  may  well  strive  to  imitate,  and  which  may  stimu- 
late them  to  increasing  efforts  to  attain  his  high  mark. 

That  an  enduring  record  may  be  made,  which  shall  inform  those  who  shall 
come  after  us  of  our  estimate  of  the  virtues  and  the  services  of  the  late  Sidney 
Breese,  I  move  the  Court  that  the  proceedings  now  transpiring  be  spread  in 
full  upon  its  records;  and  that  his  family  may  know  how  much  we  loved  and 
revered  him  whose  loss  can  never  be  repaired  to  them,  that  an  engrossed  copy 
be  furnished  his  widow.  And  I  further  move,  that  as  additional  testimony 
of  respect  to  the  memory  of  the  departed,  this  Court  do  now  adjourn. 


Mr.  Justice  Scott,  responding  in  behalf  of  the  Court :  By  the  selection  of 
my  brethren,  the  duty  devolves  on  me  to  express  our  appi-eciation  of  the  sen- 
timents of  affection  the  bar  have  been  pleased  to  express  both  in  the  resolutions 
presented  and  in  the  kind  words  spoken  concerning  our  former  associate  on 
this  bench.  The  tribute  you  bring  is  beautiful,  and  is  worthy  of  him  whose 
memory  you  would  honor.  In  grateful  recollection  of  many  acts  of  personal 
kindness  to  me,  I  desire  to  present  my  humble  tribute  with  the  offerings  others 
bring  to  his  memory. 

The  ceremonies  of  the  hour  have  reference  to  the  memory  of  the  late  Hon. 
Sidney  Breese,  who  died  at  Pinkneyville,  June  27,  1878.  He  was  born  July 
15,  1800.  Thus,  it  is  seen,  his  life  covered  more  than  three-fourths  of  the  19th 
century.  He  lived  through  that  portion  of  our  country's  history  distinguished 
for  its  activities  in  all  that  constitutes  the  material  wealth  of  the  State,  and 
it  would  be  strange  indeed  if  the  character  of  a  man  of  such  genius  and  learn- 
ing as  he  possessed  was  not  affected  in  a  great  degree  by  the  enterprise  in 
the  midst  of  which  he  lived.  The  transpiring  of  the  events  of  the  century 
gave  rise  to  those  questions  upon  the  discussion  of  which  his  judicial  repu- 
tation in  so  large  a  measure  depends.  In  this  presence,  it  would  be  a  work 
of  superer-ogation  to  narrate  the  principal  events  of  his  life.  It  would  be  but 
stating  facts  with  which  all  are  familiar.  So  fully  identified  was  he  with  the 
rise  and  progress  of  the  State,  that  his  official  acts  constitute  no  inconsidera- 
ble portion  of  its  history. 

My  recollection  of  Judge  Breese  goes  back  to  the  days  of  my  childhood.  He 
was  the  first  judge  I  ever  saw  holding  court,  and  I  remember  vividly  his  per- 
sonal appearance  when  I  first  saw  him  on  the  bench.  In  his  personal  bearing, 
he  had  that  dignity  that  nature  bestows  as  well  as  that  which  comes  from  the 
highest  culture.  He  looked  like  a  great  man.  In  mental  characteristics  he 
was  distinctly  original.  He  had  that  strong  will  that  gives  positiveness  to 
character,  and  without  which  there  can  be  no  greatness.  Nevertheless,  he 
was  always  a  diffident  man.  His  first  effort  at  speaking  at  the  bar  was  always 
regarded  by  him  as  a  most  complete  failure,  and  it  was  with  difficulty  that  he 
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could  be  induced  to  make  further  effort.  The  want  of  success  on  that  occasion 
was  attributable  more  to  his  diffidence  than  to  any  other  cause.  That  charac- 
teristic clung  to  him  during  his  entire  life,  and  he  never  was  quite  able  to 
throw  it  off,  even  in  his  last  utterance  from  the  bench.  But  his  will  power 
enabled  him  to  triumph  over  that  which  so  often  embarrassed  him,  and  gave 
him  strength  to  walk  among  the  men  of  his  State  and  Nation  the  intellectual 
peer  of  the  greatest. 

Judge  Breese  was  a  man  of  great  learning,  in  the  best  and  broadest  sense 
of  that  term.  To  the  studies  prescribed  by  the  college  of  which  he  was  a 
graduate,  he  added  a  lifetime  of  study.  Notwithstanding  his  constant  employ- 
ment in  public  life,  he  found  time  for  the  study  of  classic  literature,  both  in 
the  Latin  and  English  languages.  After  the  close  of  the  labors  of  the  day, 
extending  to  a  late  hour  of  the  evening,  I  have  often  known  him,  in  his  private 
room,  before  retiring,  to  spend  hours  in  reading  standard  works  in  literature 
and  on  scientific  subjects.  It  was  his  constant  habit.  It  is  a  marvel  the 
amount  of  intellectual  labor  he  could  endure.  With  him  the  desire  for  read- 
ing newspapers  amounted  to  a  passion,  and  but  few  men  were  as  well  informed 
as  to  current  events.  Of  the  faculties  of  his  mind  none  were  more  remarkable 
than  his  memory,  and  what  is  most  singular,  it  suffered  no  perceptible  failure 
in  his  last  days.  Late  in  life  he  could  repeat,  when  he  chose  to  do  so,,  choice 
specimens  from  the  classics,  both  in  Latin  and  English,  which  he  had  not  read 
in  the  books  in  more  than  a  score  of  years.  A  remarkable  instance  of  his 
most  extraordinary  memory  was  witnessed  at  the  last  session  he  was  with  us. 
When  the  labors  of  the  day,  extending  to  a  late  hour  of  the  evening,  were 
over,  he  met  a  few  members  of  the  Court,  to  whom  he  repeated  every  word  of 
a  humorous  poem  of  considerable  length,  and  of  that  kind  of  composition  most 
difficult  to  remember.  As  a  conversationist,  Judge  Breese  excelled  most  of 
his  contemporaries,  and  possessed  that  rare  gift  of  compelling  his  friends  to 
join  with  him  in  the  conversation,  and  possessed  in  a  high  degree  that  civility 
that  afforded  them  an  opportunity  to  do  so.  Especially  in  relation  to  persons 
and  incidents  connected  with  the  early  history  of  the  State  was  his  conversa- 
tion of  the  greatest  interest.  He  knew  every  man  at  all  conspicuous  in  early 
times,  and  could  state  something  of  his  personal  history  that  would  give  you 
an  insight  into  his  character.  It  is  to  be  regretted  if  he  has  not  written  his 
recollections  of  the  men  of  his  time,  and  of  the  events  occurring  under  his 
observation.  0£  a  highly  social  nature,  yet  he  rarely  ever  essayed  to  tell  an 
anecdote,  but  relished  much  a  good  story,  provided  always  it  was  chaste.  Of 
his  literary  labors  outside  of  his  judicial  writings,  I  am  not  aware  he  ever 
published  anything  but  his  volume  of  reports  of  the  decisions  of  the  Supreme 
Court  of  this  State,  comprising  the  decisions  of  that  court  from  its  organization 
in  1819  to  1830.  He  had,  in  manuscript,  which  I  have  seen,  a  very  interest- 
ing account  of  the  first  settlements  within  the  territory  now  comprised  in  the 
limits  of  the  State,  containing  also  a  graphic  account  of  the  discoveries  of 
Marquette  and  other  bold  adventurers  of  that  period.  Whether  it  was  pre- 
pared with  a  view  to  publication  I  have  no  knowledge,  but  my  impression  is 
it  was  not. 
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What  relates  to  his  personal  history  will  soon  fade  from  the  recollection  of 
the  living  and  be  forever  forgotten.  It  is  strange,  how  soon  that  period  will 
arrive.  After  the  death  of  a  few  devoted  friends,  no  one  will  concern  him- 
self as  to  how  he  looked  or  what  were  his  habits  or  conversation  in  public  or 
private  life.     He  will  only  be  remembered  by  his  public  works. 

In  two  particulars  Judge  Breese  will  stand  out  prominent  in  history:  first, 
in  his  character  as  a  statesman,  and,  second,  as  a  jurist.  In  the  highest,  best 
and  most  comprehensive  sense  of  the  term,  he  had  a  passion  for  politics.  Had 
opportunity  been  assured  to  him  to  gratify  his  ambition  in  that  department 
of  the  public  service,  it  is  my  belief  he  would  have  abandoned  his  judicial 
labors  at  any  time.  His  career  as  a  statesman  was  brief,  but  brilliant,  and 
marked  by  great  results.  But  few  possessed  the  sagacity  to  discern  in  the 
distant  future  those  great  measures  and  plans  that  would  tend  to  the  advan- 
tage and  prosperity  of  the  Nation.  He  served  but  one  term  in  the  United 
States  Senate,  but  it  was  at  a  time  when  it  contained  Webster,  Calhoun,  Ben- 
ton, Clay,  and  other  great  men  of  that  period.  Brief  as  was  that  period,  his 
Senatorial  labors  will  lose  nothing  in  comparison  with  those  of  the  most  dis- 
tinguished men  of  that  body,  if  we  shall  judge  by  the  results  achieved.  The 
plan  of  constructing  the  Illinois  Central  Railroad  from  Cairo  to  Galena,  an 
enterprise  that  has  done  as  much,  if  not  more,  than  any  other  to  develop  the 
resources  of  the  State,  was  first  prominently  brought  forward  by  him,  and  its 
practicability  demonstrated.  It  was  his  privilege,  from  his  position  in  the 
Senate,  to  first  bring  to  the  notice  of  the  American  people  that  other  great 
measure,  the  conception  of  a  railroad  to  the  Pacific  coast,  to  connect  with  the 
railroads  in  process  of  construction  from  the  east,  to  constitute  a  great  thor- 
oughfare for  the  commerce  of  the  world  across  the  continent,  from  ocean  to 
ocean — an  undertaking  so  great  in  its  proportions,  that  even  Benton,  bold  and 
adventurous  as  he  was,  deemed  it  impracticable.  His  report,  made  to  the 
Senate  on  that  subject,  shows  a  forecast  of  grand  events  that  were  to  affect 
the  commerce  of  the  entire  civilized  world,  that  was  possessed  by  few  of  his 
contemporaries.  On  the  subject  of  the  settlement  of  the  Oregon  boundary,  a 
question  much  discussed  in  the  country  during  the  time  he  was-  in  Congress, 
he  took  a  decided  stand,  and  was  of  that  number  that  was  in  favor  of  main- 
taining the  line  on  54  deg.  40  min.,  even  by  force,  if  necessary,  and  in  a  recent 
conversation  with  him  he  expressed  his  belief  that  the  position  taken  ought  to 
have  been  adhered  to,  and  that  it  was  a  surrender  of  our  rights  to  abandon  it. 

Few  men  have  influenced  in  so  large  a  measure  the  jurisprudence  q£  the 
State  or  Nation  in  which  they  lived,  as  Judge  Breese.  Every  one,  to  some 
extent,  creates  the  opportunities  for  success  in  life.  The  same  means  he  pos- 
sessed were  within  the  reach  of  others,  had  they  possessed  the  ability  to  com- 
bine them.  Genius  makes  opportunities  as  well  as  employs  those  at  hand  for 
successful  achievements.  We  call  men  great  only  in  comparison  with  others, 
and  hence  we  are  always  looking  to  see  what  others  have  done  in  the  same 
field  of  labor.  Where  the  real  does  not  exist,  we  may  conceive  the  ideal,  and 
institute  comparisons.     As  no  one  appears  anywhere  in  judicial  history  who 
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conforms  exactly  to  the  ideal  of  the  true  judge,  it  is  no  easy  task  to  express 
the  conception  of  such  a  character.  Some  few  of  the  essential  qualities  readily 
suggest  themselves.  Above  all  he  is  one  that  hears  a  cause  patiently,  con- 
siders it  deliberately,  and  decides  with  firmness.  He  will  suffer  no  one  to 
dictate  his  judgments,  nor  will  he  be  inquired  of  on  behalf  of  the  State  or 
citizen  touching  his  opinion  on  any  question  that  may  arise,  but  when  the 
"case  happens"  he  will  "do  that  which  is  fit  for  a  judge  to  do."  Besides  an 
understanding  of  the  laws  he  is  to  administer,  he  should  have  an  acquaint- 
ance with  the  history  of  the  races,  and  of  the  sources  whence  mankind  have 
drawn  all  their  notions  of  right  and  wrong,  that  he  may  be  assisted  thereby 
in  the  application  of  just  principles  to  the  affairs  of  everyday  life,  as  they 
arise.  Blind  to  everything  but  the  cause  of  right,  he  knows  no  man  in  the 
decisions  of  causes,  no  matter  how  humble  or  exalted  his  position,  nor  on 
account  of  race,  caste  or  color.  He  has  that  independence  of  character  and 
resoluteness  of  purpose  to  declare  the  mandate  of  the  law,  whether  popular  or 
unpopular,  in  harmony  with  or  against  public  clamor,  according  to  his  own 
convictions.  The  true  judge  is  one  that  has  the  firmness  to  do  exact  justice  to 
the  king  and  the  subject,  or,  as  the  phrase  is  with  us,  the  commonwealth  and 
the  people.  One  is  often  as  difficult  as  the  other,  and  an  independent,  fear- 
less impartiality  in  that  regard  is  indispensable  to  establish  either  govern- 
ment or  liberty.  In  him  are  found  the  essential  elements  of  a  just  character, 
and  these  are  integrity,  purity  and  charity,  in  its  catholic  sense.  Mercy  is 
an  attribute  to  justice,  and  justice  is  divinest  when,  "touched  with  the  feeling 
of  our  infirmities,"  it  manifests  in  its  sentences  that  beautiful  attribute.  The 
complete  code  will  embrace  all  the  best  conceptions  of  justice  and  right  pos- 
sessed by  the  most  intelligent  and  highly  cultured  peoples,  and  the  true  judge 
will  himself  be  imbued  with  the  same  just  principles.  We  may  not  expect  to 
find  in  him  whose  character  we  are  considering,  nor  in  that  of  any  other  judge 
of  the  present  or  past  ages,  all  that  we  might  conceive  to  belong  to  the  ideal 
judge;  but  some  of  the  grand  essentials  do  appear  in  his  character.  Although 
making  no  parade  of  it,  he  possessed  in  a  full  measure  that  sterling  integrity, 
that  absolute  incorruptibility,  that  insures  purity  in  the  administration  of  the 
law — qualities  that  belong  to  the  true  judge.  His  judgments  were  always 
distinctly  marked  by  impartiality  and  even-handed  justice.  He  believed  in 
those  fundamental  principles,  embodied  in  our  organic  law,  that  every  person 
ought  "to  obtain,  by  law,  right  and  justice  freely,  and  without  being  obliged 
to  purchase  it,"  and  that  he  ought  to  "find  a  certain  remedy  in  the  laws  for 
all  injuries  and  wrongs  which  he  may  receive  in  his  person,  property  or  repu- 
tation." He  had  not  that  self-confidence  possessed  by  many,  yet  he  was  free 
from  that  hesitancy  that  so  embarrasses  many  judges  as  to  destroy,  in  a 
marked  degree,  their  efficiency.  Although  he  wrote  with  unusual  facility, 
yet  so  careful  was  he  in  preparing  his  opinions,  I  have  known  him,  Avhen  he 
deemed  the  case  of  importance,  to  write  the  same  over  as  many  as  three  or 
four  times.  His  style  was  singularly  perspicuous.  As  specimens  of  fine 
writing,  it  is  my  judgment  his  opinions  will  suffer  nothing  in  comparison  with 
the  best  of  the  most  distinguished  jurists  of  this  country  and  of  England.     In 
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clearness  of  expression  and  splendor  of  diction  they  are  fashioned  after  the 
best  models.  His  composition  is  usually  highly  argumentative,  and  abounds 
in  long  sentences,  and  yet  his  opinions  contain  many  short  and  terse  but  com- 
prehensive sentences,  in  which  one  might  often  "understand  a  fui-y"  in  his 
words,  but  it  was  always  those  who  had  done  wrong.  It  was  his  habit,  in 
writing  his  opinions,  to  first  make  a  brief  statement  of  the  facts,  generally 
naming  the  plaintiff  and  defendant,  and  then  to  demonstrate  the  justness  of  the 
decision,  which  he  could  do  with  arguments  which  seemed  irrefragable,  from 
which  the  conclusion  would  often  appear  to  follow  as  certainly  as  a  corollary 
from  demonstration. 

Chief  Justice  Marshall  was  on  the  bench  for  a  period  of  thirty-four  years, 
His  opinions,  with  the  other  members  of  the  court,  are  comprised  in  thirty 
volumes,  exclusive  of  his  decisions  on  the  circuit,  many  of  which  were  written 
and  published.  Judge  Breese  was  a  member  of  our  supreme  court  not  quite 
twenty-three  years,  and  yet  his  opinions,  with  those  of  the  other  justices,  com- 
prise seventy  volumes,  including  the  opinions  now  in  manuscript.  Some  idea 
of  the  magnitude  of  his  labors  may  be  obtained  when  it  is  stated,  as  the  truth 
is,  he  did  his  full  share  of  the  work,  and  that  for  the  greater  portion  of  the 
time  he  was  on  the  bench,  the  court  was  composed  of  three  justices.  If  we 
except  one  of  his  associates  still  on  the  bench,  he  has  perhaps  written  more 
opinions  than  any  judge  who  ever  occupied  the  bench,  in  any  of  the  American 
States.  The  exception,  if  any,  is  Chancellor  Kent,  and  it  is  perhaps  quite 
correct  to  say  so  many  opinions  do  not  appear  in  his  name.  It  is  known  that 
from  a  sense  of  delicacy  to  his  brethern,  Chancellor  Kent,  when  he  was  chief 
justice,  wrote  many  opinions  "per  curiam."  There  is  scarcely  a  question  that 
concerns  the  public  welfare  or  the  jurisprudence  of  this  great  State  upon  which 
Judge  Breese  has  not  written  something,  and  almost  always  with  great  clear- 
ness and  accuracy.  More  enduring  than  a  monument  of  solid  granite,  are  the 
official  reports  of  the  State,  to  his  learning  and  ability  as  a  jurist.  Including 
the  opinions  now  in  manuscript,  in  which  he  participated,  we  will  have  eighty- 
nine  volumes  of  reports,  with  every  one.  of  which  his  name  is  connected 
either  as  reporter,  counsel  or  as  justice  delivering  the  opinions.  The  ques- 
tions discussed  in  the  sixty  years  he  was  in  some  way  connected  with  the 
court  are  of  the  utmost  importance,  and  are  such  as  would  naturally  be  ex- 
pected to  arise  in  that  formative  period  of  a  rapidly  growing  State,  and 
especially  in  one  that  has  so  suddenly  risen  to  the  proportions  of  an  empire  in 
itself. 

Sir  Edward  Coke,  although  he  wrote  much,  wrote  chiefly  upon  the  law  of 
real  estate.  Most  of  the  abstruse  and  metaphysical  definitions  of  the  various 
estates  at  common  law  were  formulated  by  him,  and  are  still  received  as  the  most 
accurate.  Lord  Mansfield  gave  expression  to  the  commercial  law  of  England, 
and  adorned  it  with  his  great  learning  and  ability.  In  our  own  country, 
Chief  Justice  Marshall,  with  boldness  and  originality  of  thought,  declared,  as 
of  first  impression,  the  solution  of  great  constitutional  questions  affecting 
vitally  our  form  of  government,  and  his  judgments  have  ever  been  regarded 
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as  definitive.  In  New  York,  Chancellor  Kent  gave  form  and  comeliness  to 
the  chancery  system  of  that  great  State,  a  work  little  less  in  magnitude  than 
creating  it  anew,  besides  writing  largely  in  its  common  law  courts,  and  upon 
text  books  explanatory  of  the  common  law.  Story,  besides  his  judicial  opinions, 
wrote  text  books  for  all  countries  where  justice  is  administered,  and  especially 
where  the  common  law  prevails.  But  his  greatest  work  is  upon  a  single  sub- 
ject— Equity  Jurisprudence. 

Since  the  days  of  those  eminent  jurists,  other  questions  of  the  utmost  impor- 
tance have  arisen  in  the  States  concerning  warehousemen,  common  carriers,  and 
the  control  which  the  legislative  department  of  the  State  has  or  may  have  over 
railroad  and  other  corporations,  but  little,  if  at  all,  discussed  by  them. 
Within  a  few  years  Marshall's  great  opinion  in  the  Dartmouth  College  case, 
which  declares  charters  of  private  corporations  to  be  contracts  within  the 
meaning  of  the  constitution  of  the  United  States,  which  declares  that  no  State 
shall  make  any  law  impairing  the  obligations  of  contracts,  has  been  the  sub- 
ject of  much  discussion.  What  are  known  as  the  "granger  cases,"  that  arose 
in  1873  and  1874,  in  the  western  States,  afforded  a  pretext  for  the  renewed 
discussion  of  the  principle  of  that  case.  Judge  Breese  wrote  in  one  of  these 
cases  concerning  legislative  control  over  persons  exei'cising  the  occupation  of 
warehousemen  in  the  storage  of  grain,  that  afterwards  went  to  the  Supreme 
Court  of  the  United  States,  and  his  opinion  is  written  with  uncommon  vigor, 
and  with  a  force  of  reasoning  that  made  that,  which  to  me  was  the  worse, 
seem  the  better  cause. 

As  before  remarked,  Judge  Breese's  active  life  covered  the  entire  existence 
of  the  State  government  down  to  the  date  of  his  death,  and  like  those  eminent 
jurists,  Marshall,  Kent  and  Story,  as  from  necessity,  he  wrote  much  from 
first  impression.  His  opinions  on  questions  of  the  period,  concerning  legisla- 
tive control  over  corporations,  and  the  duties  and  liabilities  of  railroad  and 
other  private  corporations,  will  take  rank  with  the  best  opinions  on  these 
subjects,  and  become  leading  cases  in  all  the  future.  These  questions  seem  to 
have  arisen  in  this  and  other  western  States  in  advance  of  the  decisions  of  courts 
of  the  older  States,  on  the  same  subjects.  This  fact  may  be  attributed  largely 
to  the  rapid  progress  and  development  of  the  resources  of  these  States,  bring- 
ing to  the  surface,  in  quick  succession,  questions  of  the  gravest  importance 
affecting  all  property  rights,  public  and  private  interests,  international  and 
local  commerce,  railroad  and  other  private  corporations,  in  advance  of  the 
same  questions  in  the  older  commonwealths  where  their  growth  has  been 
steadier  and  of  longer  duration.  On  the  subjects  discussed  it  may  well  be  be- 
lieved his  opinions  will  be  of  equal  value  in  their  bearing  on  the  welfare  of 
the  genei-ations  to  come,  with  the  writings  of  the  best  of  the  older  English  and 
American  jurists.  Important  as  they  are,  the  occasion  will  not  justify  me  in 
dwelling  longer  on  his  judicial  writings. 

There  are  some  features  in  his  later  life  upon  which  his  personal  friends 
will  delight  to  dwell.  Although  full  of  years,  there  was  no  apparent  diminu- 
tion in  his  intellectual  strength  nor  of  his  large  social  qualities.     Nearing  the 
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close  of  his  life,  it  was  noticeable  that  whatever  severities  there  may  have 
been  in  his  character,  induced  by  the  conflict  of  life,  gave  way,  and  in  their 
stead  came  those  amenities  and  gentler  qualities  that  so  adorn  character. 
Many  there  are,  who  enjoyed  an  intimate  companionship  with  him,  who  will 
long  remember,  as  his  life  drew  near  its  close,  it  abounded  in  those  beautiful 
graces  that  make  old  age  so  lovely.  He  died  suddenly,  in  the  midst  of  his 
labors,  and  with  no  previous  sickness.  "  In  the  full  strength  of  years "  he 
fell  asleep, 

"Like  one  who  wraps  the  drapery  of  his  couch 
About  him,  and  lies  down  to  pleasant  dreams." 
He  rests  from  his  labors,  but  how  truly  can  it  be  said  of  him,  his  works  do 
follow  him.  His  fame  as  a  judicial  writer  will  endure  as  long  as  the  common 
law  is  administered  anywhere  among  the  nations  of  the  earth,  and  the  benefi- 
cent principles  his  learning  and  ability  assisted  to  maintain  will  aid  in  estab- 
lishing right  and  justice  in  behalf  of  the  humblest  as  well  as  the  most  exalted 
of  our  race,  so  long  as  our  civilization  shall  stand. 


Mr.  Justice  Walker:  It  was  my  fortune  to  have  been  long  and  intimately 
associated  with  Judge  Breese  on  this  bench,  and  it  is,  therefore,  tit  and  proper 
that  I  should  add  a  word  to  his  memory. 

It  would  be  useless  to  attempt  to  recount  the  many  and  important  acts  of 
his  public  life.  His  long  and  active  life  was  so  full  of  incidents  that  it  would 
require  a  volume  to  present  them  to  the  public,  nor  is  it  important  that  they 
should  be  referred  to  here,  as  tjiey  are  familiar  to  all  who  are  acquainted  Avith 
the  public  affairs  of  our  State  in  its  past  history.  Nor  does  his  character  need 
eulogy,  as  it  is  prominent  from  what  he  has  accomplished. 

He  was  largely  endowed  by  nature  with  a  vigorous  and  comprehensive 
mind,  well  disciplined  by  a  liberal  education;  but  such  an  intellect  did  not 
need  the  education  of  the  schools  to  enable  him  to  take  high  rank  among  his 
fellow  men.  He  was  destined  to  take  an  active  part  in  public  affairs,  and  to 
become  conspicuous  for  his  ability  and  strength.  He  grasped  and  compre- 
hended truths  in  their  full  scope,  as  applied  to  human  action.  He  sought  and 
mastered  the  great  principles  underlying  all  questions  connected  with  govern- 
ment, law  and  civilization. 

He  cared  little  for  forms  where  right  and  principles  were  involved,  looking 
almost  entirely  to  principles  that  should  govern.  His  intellect  was  massive 
and  vigorous,  rather  than  quick  and  acute,  never  regarding  or  being  attracted 
by  nice  or  impalpable  distinctions.  His  convictions  were  deep  and  perma- 
nent, and  he  never  wavered  or  halted  when  an  opinion  was  once  formed,  and 
yet,  he  was  not  always  self-reliant  in  the  application  of  legal  principles. 

His  nature  was  strong,  ardent  and  impulsive.  He  had  great  mental  energy 
and  indomitable  will.  His  investigations  were  direct,  and  his  mode  of  reason- 
ing strictly  logical.  His  plan  of  analysis  was  large,  and  his  perception  of 
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facts  was  clear  and  remarkably  comprehensive,  with  a  singular  facility  for 
freeing  a  question  from  all  extraneous  matter.  His  vigorous  intellect,  his 
indomitable  will,  and  his  fixedness  of  purpose  rendered  him  successful  in 
most  of  his  purposes,  and  he  therefore  seldom  failed  in  what  he  undertook  to 
accomplish — in  fact,  he  possessed  all  of  the  elements  that  command  success  in 
a  high  degree. 

With  such  high  intellectual  endowments,  such  steadiness  of  purpose,  and 
untiring  energy,  it  would  have  been  singular  indeed  had  he  not  impressed 
his  opinions  and  principles  on  the  institutions  of  his  State,  or  had  he  not  con- 
tributed largely  to  the  development  of  its  material  greatness.  He  came  to  the 
State  when  a  young  man — not  more  than  of  age — and  when  it  was  just  admit- 
ted into  the  Union,  when  the  savage  roamed  unmolested  over  the  greater  part 
of  its  broad  prairies,  and  when  it  was  but  a  wilderness.  He  lived  to  see  it 
developed  into  the  fourth  State  in  the  Union,  and  almost  into  an  empire.  To 
this  vast  change  he  contributed  as  much  as  any  other  person  in  the  State  and 
National  councils.  He  was  intimately  connected  with  almost  every  great  and 
important  measure  that  has  been  adopted  to  produce  such  unprecedented 
growth  in  population,  wealth,  education,  commerce  and  material  resources. 
His  active,  broad  and  comprehensive  mind  was  ready  in  the  legislative  coun- 
cils to  seize  upon  and  apply  the  policy  best  calculated  to  promote  these  great 
ends. 

No  other  citizen  of  the  State  has  been  so  constantly  trusted  by  the  people 
in  the  discharge  of  public  duties.  From  his  first  becoming  a  citizen  of  the 
State  he  has  held  offices  of  public  trust.  He  was  State's  attorney,  a' member 
of  the  General  Assembly,  and  Speaker  of  the  House.  He  was  United  States 
Senator  for  six  years.  He  was  repeatedly  on  the  circuit  bench,  and  was  twice 
a  member  of  this  Court,  the  latter  time  over  twenty  years,  in  all  more  than 
twenty-two  years.  He  was  twice  Chief  Justice  of  this  Court.  In  every  posi- 
tion he  occupied  he  discharged  the  duties  of  the  place  with  credit  to  the  office, 
honor  to  himself,  and  satisfaction  to  the  public.  In  his  long  and  successful 
career  on  this  bench,  he  contributed  largely  in  establishing  our  system  of 
jurisprudence.  Few  men  have  prepared  and  announced  from  the  bench  more 
opinions,  in  this  or  any  other  country,  than  have  come  from  his  pen.  Many 
of  them  are  marked  for  clearness,  force,  logic  and  finished  expression.  Few 
judges  have  shown  more  ability  in  constitutional,  commercial,  revenue, 
chancery,  corporation,  criminal  and  real  estate  questions.  He  was  not  in- 
clined to  yield  assent  to  mere  authorities,  but  followed  the  rules  and  maxims 
of  the  law,  and  never  yielded  assent  to  a  proposition  unless  he  believed  it  was 
based  on  sound  legal  principles.  Hence  he  relied  on  demonstration  and  logic, 
rather  than  adjudged  cases. 

He  was  laborious  and  untiring,  whether  on  the  bench,  in  conference,  or  in 
the  preparation  of  opinions.  He  was  capable  of  doing  a  vast  amount  of  intel- 
lectual labor  in  a  short  period  of  time.  It  was  a  matter  of  surprise  that  he 
could  accomplish  so  much  and  so  well  in  so  short  a  period.  This  was  a 
marked  feature  of  his  chai-acter  from  middle  age  to  the  end  of  his  successful 
career. 
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His  acts  and  name  are  so  intimately  interwoven  with  the  history  of  our 
State  that  it  can  not  be  truly  written  without  giving  his  history  from  early 
manhood  to  old  age.  He  has  achieved  a  name  that  must  live  and  be  known 
as  long  as  the  history  of  the  first  fifty  years  of  our  State  shall  be  read.  With 
our  profession  his  name  will  be  familiar,  and  revered  by  all  of  its  members 
as  long  as  the  first  ninety  volumes  of  our  Reports  shall  be  read,  and  his  opinions 
studied. 

His  name  is  national  as  a  statesman,  and  no  less  so  as  a  jurist.  It  is  not 
likely  that  it  wi-11  grow  less  distinguished  when  his  ability  and  worth  shall 
be  fully  tested  in  the  crucible  of  time.  Having  discharged  all  of  his  public 
duties  with  marked  ability,  and  having  conferred  honor  on  his  State,  he  has 
died  in  the  fullness  of  his  years,  honored  and  sincerely  regretted  by  all.  I 
doubt,  not  that  public  opinion  will  accord  to  him  a  place  in  the  foremost  ranks 
of  the  great  men  of  our  State,  whether  as  a  statesman  or  jurist,  as  he  truly 
deserves.  He  died  in  office,  leaving  none  of  his  official  duties  unfinished, 
being  punctual  to  the  last  in  the  faithful  discharge  of  every  duty  and  official 
requirement.  He  needs  not  a  statue  of  brass  or  marble  to  perpetuate  his 
name.  It  will  live  in  the  history  of  the  times  in  which  he  lived  and  took  such 
an  active  part. 


The  Chief  Justice:  The  resolutions  offered  by  the  bar  are  accepted,  and 
are  ordered  to  be  spread  upon  the  records  of  the  Court,  together  with  the  pro- 
ceedings of  to-day. 

As  a  further  mark  of  respect  to  the  memory  of  our  late  associate,  this  Court 
will  now  adjourn. 

The  Court  then  adjourned. 
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NORTHERN  GRAND  DIVISION, 

SEPTEMBER    TERM,  1878. 


Lazarus  Silverman 

v. 
Horace  E.  Chase,  Exr.,  etc. 

1.  Failure  of  consideration — new  notes  in  place  of  old  one.  Where  new 
notes  are  given  by  a  firm  in  place  of  an  old  note  of  a  prior  firm,  the  payment 
of  which  the  new  firm  had  assumed,  under  a  contract  that  a  third  person 
should  also  sign  the  new  notes,  upon  which  the  old  note  should  be  surrendered, 
and  the  makers  fail  to  procure  the  signature  of  such  third  person,  the  creditor 
may  treat  the  new  notes  as  additional  security  for  his  claim,  and  his  failure 
to  surrender  the  old  note,  not  being  inconsistent  with  the  contract,  will  not 
constitute  a  failure  of  the  consideration  of  the  new  notes. 

2.  Consideration — of  notes  given  in  lieu  of  note  of  a  prior  firm.  Where  parties 
succeeding  in  a  partnership  to  all  the  rights  and  -liabilities  of  a  former  firm, 
give  new  notes  in  lieu  and  satisfaction  of  a  debt  of  such  firm,  the  payment  of 
which  they  had  assumed,  their  liability  to  pay  the  debt  will  be  a  sufficient 
consideration  to  sustain  the  notes. 

3.  Partnership — when  partner  may  execute  firm  note.  Where  A,  being  in- 
debted, forms  a  partnership  with  B,  who  assumes  half  of  the  indebtedness  of 
A,  and  succeeds  to  half  of  the  property  of  A  in  the  business,  and  they,  after- 
wards, as   partners   execute  a  note   to  the  creditor  of  A  for  A's  debt,  and  B 
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then  sells  his  interest  in  the  firm  to  C,  who  succeeds  as  to  all  the  rights  and 
liabilities  of  B  in  the  firm,  and  A  then  sells  his  interest  in  the  firm  to  D,  who 
succeeds  to  all  his  rights  and  liabilities  in  the  firm  of  A  &  C,  C  &  D  taking 
the  place  of  A  &  B,  the  note  of  A  &  B  will  be  held  a  firm  indebtedness  as  to 
the  new  firm  of  C  &  I),  and  either  one  of  such  firm  will  be  authorized  to  give 
a  firm  note  in  place  of  the  note  given  by  A  &  B. 

4.  Same — election  of  creditor  to  proceed  against  estate  of  deceased  partner  or 
against  survivor.  A  partnership  debt  being  joint  and  several,  the  creditor  has  the 
right  to  elect  whether  to  proceed  against  the  assets  in  the  hands  of  the  surviv- 
ing partner,  or  against  the  estate  of  the  deceased  member,  nor  will  the  laches 
of  the  creditor  in  following  the  assets  of  the  firm,  preclude  a  recovery  against 
the  estate  of  the  deceased  partner. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

This  case  originated  in  the  county  court,  where  appellant 
presented,  for  allowance,  a  claim  against  the  estate  of  George 
H.  Hutchins,  deceased.  The  county  court  refused  to  allow 
the  claim,  and  the  circuit  court,  on  appeal,  rendered  a  like 
decision,  to  reverse  which  Lazarus  Silverman,  the  claimant, 
brings  the  record  here  by  appeal. 

It  appears,  from  the  evidence,  that  in  the  year  1871  a  part- 
nership was  formed  by  Henry  Stephens  and  Franklin  Emery, 
for  carrying  on  a  planing  mill  and  box  factory  business,  under 
the  firm  name  of  Stephens  &  Emery.  At  the  time  of  the 
formation  of  the  partnership,  Stephens  was  indebted  to  divers 
persons  in  a  sum  of  money  exceeding  $14,000.  Under  the 
articles  of  co-partnership  Emery  became  jointly  liable  with 
Stephens  for  the  indebtedness,  and  he  at  the  same  time  be- 
came a  joint  owner  with  Stephens  of  the  assets  of  the  firm. 
Among  the  debts  was  one  of  $2,666.67,  due  to  Robert 
McClelland,  for  which  the  firm  of  Stephens  &  Emery  gave 
their  note,  dated  January  1,  1871,  due  in  three  years,  with  in- 
terest at  ten  per  cent.    This  is  the  debt  involved  in  this  action. 

On  the  27th  day  of  October,  1871,  Emery  sold  and  assigned 
all  his  interest  in  the  firm  to  George  W.  Clark,  and  by  writ- 
ten articles  of  co-partnership  assumed  the  same  place  in  the 
firm  that  had  been  formerly  occupied  by  Emery,  and  assumed 
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all  obligations  for  which  Emery  was  bound,  and  the  business 
was  conducted  in  the  firm  name  of  Stephens  &  Clark.  Some- 
time after  this  arrangement  was  made,  George  H.  Hutchins 
bought  out  Stephens,  and,  in  connection  with  Clark,  took  pos- 
session of  the  property  of  the  firm,  and  on  the  9th  day  of  June, 

1873,  he  formed  a  co-partnership  with  Clark  for  carrying  on  the 
business.  In  the  article  of  co-partnership  it  was  provided, 
"Said  Hutchins  shall  succeed  to  all  the  rights,  property  and 
liabilities  of  Henry  Stephens,  as  shown  by  the  books  of  the 
old  firm  of  Stephens  &  Clark.  The  books  are  hereby  made 
prima  facie  evidence  of  the  amount  of  capital  invested  by  each 
of  said  partners  in  the  firm  business  at  the  time  of  the  forma- 
tion of  this  partnership." 

The  note  for  $2,666.67,  given  by  Stephens  &  Emery  to 
Robert  McClelland,  was  indorsed  by  the  payee  to  appellant, 
Lazarus  Silverman,  who,  on  maturity  of  the  note,  January  1, 

1874,  insisted  upon  payment.  Hutchins  at  the  time  being 
unwell  and  confined  to  his  house,  gave  directions  for  Clark, 
his  partner,  to  attend  to  it.  Clark  and  a  clerk  who  were 
looking  after  the  interest  of  Hutchins,  called  upon  appellant 
and  made  an  arrangement  to  settle  the  note  by  giving  four 
notes  for  $600  each,  all  being  dated  January  3,  1874.  These 
notes  were  signed  by  the  firm  of  Clark  &  Hutchins,  Henry 
Stephens  and  Franklin  Emery,  and  delivered  to  appellant.  It 
was  also  agreed  that  one  Frank  Fox  should  also  sign  the  notes, 
and  when  this  was  accomplished  the  old  note  was  to  be  sur- 
rendered. Fox,  however,  never  executed  the  notes,  and  the 
old  note  was  never  surrendered,  but  the  indebtedness  was 
diminished  by  payments,  so  that  there  remained  but  two  of 
the  $600  notes,  each  bearing  date  January  3,  1874,  one  due  in 
four  the  other  in  five  months,  with  ten  per  cent  interest,  which 
were  presented  to  be  allowed  against  the  estate  of  Hutchins, 
he  having  died  in  February,  1874. 

Messrs.  Smith  &  Burgett,  and  Mr.  D.  J.  Schuyler,  for 
the  appellant. 

Messrs.  Rosenthal  &  Pence,  for  the  appellee. 
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Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court: 

It  is  contended  on  behalf  of  appellee,  that  the  new  notes 
were  without  consideration,  or  that  the  consideration  has  failed 
for  the  reason  appellant  refused  to  surrender  the  old  note, 
according  to  the  agreement.  It  is  true,  under  the  arrange- 
ment at  the  time  the  new  notes  were  given,  it  was  agreed  that 
the  old  note  should  be  surrendered  when  Fox  executed  the 
new  notes,  but  the  evidence  does  not  show  that  the  new  notes 
as  executed  were  delivered  on  condition  that  the  old  note 
should  be  surrendered.  These  new  notes  were  taken  by 
appellant  for  the  old  one,  and  were  to  be  in  full  satisfaction 
when  Fox  should  execute  them.  As  the  firm  of  Clark  & 
Hutch  ins  never  obtained  the  signature  of  Fox  to  the  notes, 
they  could  not  insist  on  the  surrender  of  the  old  note,  and  we 
see  no  reason  why  appellant  could  not  hold  the  new  notes  as 
additional  security  for  his  claim.  Certainly  his  doing  so  was 
not  inconsistent  with  the  contract  under  which  they  were 
proven  to  have  been  received.  We  do  not,  therefore,  think 
the  consideration  for  these  notes  has  failed  ;  nor  do  we  regard 
the  new  notes  given  without  consideration.  If  the  firm  was 
indebted  to  appellant,  which  we  shall  attempt  to  show  here- 
after, then  either  member  of  the  firm  could  bind  the  firm  for 
the  payment  of  this  debt  by  giving  a  promissory  note. 

But,  it  is  contended  that  even  if  there  was  a  consideration 
for  the  new  notes,  Clark  had  no  authority  to  execute  notes  in 
the  firm  name  and  bind  Hutchins.  This  position  is  predi- 
cated upon  the  theory  that  the  obligation  of  Clark  &  Hutchins 
was  not  joint,  but  several.  A  mere  reference  to  the  articles 
of  co-partnership  between  Stephens  &  Emery  will  clearly 
show  that  that  firm  regarded  the  debt  as  a  firm  liability.  The 
articles  recite  the  indebtedness,  and  provide,  "Emery  prom- 
ises to  pay  and  become  jointly  liable  with  Stephens  for  said 
indebtedness."  The  firm  note  was  given  for  the  debt.  Under 
these  circumstances  there  can  be  no  doubt,  so  far  as  the  firm 
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of  Stephens  &  Emery  was  concerned,  the  debt  became  and  was 
a  liability  of  that  firm. 

After  Emery  sold  out  to  Clark,  and  the  firm  of  Stephens 
&  Clark  was  formed,  that  firm  agreed  to  become  bound  by 
all  the  covenants  and  obligations  contained  and  set  forth  in 
the  articles  of  agreement  between  Stephens  &  Emery.  Indeed, 
Clark  merely  stepped  into  the  shoes  of  Emery ;  he  became 
owner  of  Emery's  interest  in  the  partnership  property,  and 
assumed  the  payment  and  settlement  of  all  firm  obligations. 
So  far,  then,  as  the  firm  of  Stephens  &  Clark  was  concerned 
the  debt  continued  to  be  a  firm  obligation. 

The  next  change  in  the  firm  arose  by  the  sale  of  Stephens' 
interest  in  the  firm  property  to  Hutchins.  The  articles  of 
co-partnership  entered  into  between  Clark  and  Hutchins  ex- 
pressly provided  that  Hutchins  should  succeed  to  all  the  rights, 
property  and  liabilities  of  Henry  Stephens  as  shown  by  the 
books  of  the  late  firm  of  Stephens  &  Clark.  Upon  an  inspec- 
tion of  the  books  of  the  late  firm  of  Stephens  &  Clark,  in  the 
book  containing  a  list  of  the  bills  payable  will  be  found  a 
memorandum  of  the  $2,666.67  note  due  appellant.  If,  then, 
Hutchins  succeeded  to  all  the  liabilities  of  Stephens,  the  con- 
clusion is  inevitable  that,  as  a  member  of  the  firm  of  Clark  & 
Hutchins,  he  became  liable  for  the  debt  in  question  not  only 
severally,  but  jointly  with  his  partner  Clark. 

The  indebtedness  upon  the  formation  of  the  firm  of  Stephens 
&  Emery  became  a  firm  obligation,  and  it  remained  a  firm 
debt  during  the  several  changes  of  the  firm,  and  so  continued 
after  the  creation  of  the  firm  of  Clark  &  Hutchins;  and  we 
are  of  opinion  that  Clark  had  authority  to  give  binding  firm 
notes  for  the  indebtedness. 

It  is  next  urged,  that  this  claim  can  not  be  proved  against 
the  estate  of  Hutchins,  until  the  partnership  assets  of  the  firm 
of  Clark  &  Hutchins  have  been  exhausted. 

We  do  not  regard  the  position  tenable.  A  partnership  debt 
is  joint  and  several,  and  the  creditor  has  the  right  to  elect 
whether  he  will  proceed  against  the  assets  in  the  hands  of  the 


42  C.,  M.  &  St.  P.  E.  E.  Co.  et  al.  v.  Hall.  [Sept.  T. 

Syllabus. 

surviving  partner,  or  against  the  estate  of  the  deceased  partner, 
as  held  by  this  court  in  Mason  v.  Tiffany,  45  111.  392.  Nor 
will  the  laches  of  the  creditor  in  following;  the  assets  of  the 
firm,  preclude  a  recovery.  The  creditor  has  the  right  to  pro- 
ceed against  the  estate  at  anytime  before  the  Statute  of  Limi- 
tations has  run,  and  a  failure  to  pursue  the  partnership  assets 
can  not  be  relied  upon  as  a  defense  when  suit  is  brought 
against  the  estate. 

Under  the  evidence,  the  claim  of  appellant  has  never  been 
paid  or  discharged,  and  no  reason  has  been  shown  why  it 
should  not  be  allowed.  The  court  erred  in  refusing  to  allow 
the  claim  against  the  estate,  and  for  this  reason  the  judgment 
will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Chicago,  Milwaukee  and  St.  Paul  E.  E.  Co.  et  al. 

v. 
Eichard  Hall. 

1.  Damages — as  to  matters  nolle  prossed.  In  a  suit  by  a  property  owner  to 
recover  damages  against  three  railroad  companies  for  the  laying  of  their  track 
near  his  dwelling,  in  the  street,  whereby  smoke,  dust  and  cinders  were  thrown 
upon  his  house  and  lot,  and  otherwise  creating  a  nuisance,  depreciating  1  he 
value  of  his  property,  where  the  plaintiff,  on  the  trial,  entered  a  nolle  prosequi 
as  to  all  damages  arising  from  the  construction  and  operation  of  certain  tracks 
shown  to  belong  to  one  of  the  companies  exclusively,  a  finding  of  damages  for 
the  depreciation  caused  by  all  the  roads,  as  well  as  general  depreciation  of  real 
estate  after  the  construction  of  the  several  roads,  can  not  be  sustained,  and 
a  remittitur  of  $800  out  of  $2000  found  by  the  jury  will  not  cure  the  error,  as  it 
can  not  be  known  how  much  the  jury  allowed  for  damages  occasioned  by  tlie 
tracks  to  which  the  nolle  applied. 

2.  Instruction — assuming  what  is  proved,  is  erroneous.  A  clause  in  an  in- 
struction, which  assumes  to  determine  what  the  evidence  proves,  or  the  weight 
of  the  evidence  as  to  any  given  fact,  is  contrary  to  one  of  the  plainest  rules  of 
practice,  and  can  not  be  sanctioned. 

3.  Measure  of  damages — nuisance  to  property  by  railroad  tracks,  etc.  In  an 
action  to  recover  damages  caused  to  a  house  and  lot  by  the  construction  and 
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operation  of  railroad  tracks  in  a  street  in  close  proximity  to  the  plain  tiff's 
property,  the  true  measure  of  damages  is,  the  loss  sustained  by  the  nuisance, 
the  injury  from  jarring  the  building  and  the  throwing  of  cinders  and  smoke 
upon  the  plaintiff's  premises,  and  the  depreciation  of  the  value  of  the  property 
by  these  causes  may  be  considered,  but  not  general  depreciation  in  value  from 
other  causes,  such  as  mere  inconvenience  in  approaching  or  leaving  the 
property,  or  the  noise  and  confusion  in  the  vicinity.  The  injury  must  be 
physical. 

4.  Damage  to  property  not  taken  for  public  use,  to  be  recoverable,  must  be 
physical  and  real,  and  not  speculative,  and  it  must  depreciate  the  value  of 
the  property  or  its  use.  The  depreciation  is  to  be  determined  by  comparing 
its  value  before  and  after  the  structure  which  pi-oduces  the  injury,  and  any 
benefits  thus  conferred  should  be  considered,  as  well  as  injury  inflicted  by  the 
structure,  in  estimating  the  damages. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  E.  Walker,  for  the  appellants. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellee,  as  the  owner  of  a  lot  of  ground  in  the  city  of 
Chicago,  and  which  he  occupied  as  a  residence,  sued  the  Chi- 
cago, Milwaukee  and  St.  Paul,  the  Pittsburgh  and  St.  Louis, 
and  the  Chicago,  Danville  and  Vincennes  Railway  Compa- 
nies for  damages  claimed  to  have  been  done  by  laying  their 
tracks  near  his  dwelling ;  that  they  placed  on  the  same  block 
a  round  house  and  a  coal  yard;  also  laid  their  tracks  across 
streets  near  his  residence  and  left  cars  standing  on  the  same, 
thereby  impeding  access  to  and  egress  from  his  property.  He 
amended  his  declaration,  averring  further  damages  by  reason 
of  smoke,  dust  and  cinders  being  cast  from  locomotive  engines 
by  passing  on  the  tracks,  upon  his  house  and  lot. 

On  the  trial  below,  plaintiff  entered  a  nolle  prosequi  as  to 
all  damages  by  the  construction  and  operation  of  the  south 
tracks — that  is  to  say,  the  track  crossing  Carroll  avenue, 
and  tracks  connecting  therewith  east  of  plaintiff's  lot,  and  as 
to  all  matters  connected  with  the  operation  of  such  tracks. 
The  jury  found  a  verdict   for   $2000,  in   favor  of  plaintiff, 
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and  he  remitted  $800,  and  the  court  rendered  a  judgment  for 
$1200,  the  balance  after  deducting  the  remittitur,  and  defend- 
ants appeal. 

It  is  urged  that  the  court  erred  in  refusing  to  give,  for  ap- 
pellants, this  instruction : 

"1st.  The  plaintiff's  action  is  for  damages  to  his  property 
resulting  from  the  joint  construction,  occupation  and  use  of 
certain  railroad  tracks  in  the  immediate  vicinity  of  his  prop- 
erty. The  special  damages  claimed  are  on  account,  or  by 
reason  of,  the  construction  of  the  roads,  the  jarring  of  his 
house  occasioned  by  passing  trains,  and  from  the  smoke,  ashes 
and  cinders  deposited  upon  plaintiff's  premises  by  defendants' 
engines,  and  other  causes  incident  to  the  operation  of  a  rail- 
way. 

"  The  court  instructs  you,  that  the  evidence  shows  that  the 
south  track,  crossing  Carroll  avenue,  is  owned  and  used  ex- 
clusively by  the  defendant  The  Chicago,  Danville  and  Vin- 
cennes  Railroad  Company ;  and  there  is  evidence  tending  to 
show  that  the  greater  part  of  plaintiff's  alleged  damages  are 
occasioned  by  the  construction  and  use  of  the  said  track,  and 
by  the  locomotives  and  trains  of  said  Chicago,  Danville  and 
Vincennes  Railroad  Company. 

"  And  the  court  instructs  you,  that  neither  of  the  other  de- 
fendants is  liable  for  any  damages  that  the  plaintiff  or  his 
property  may  have  sustained  by  reason  of  the  construction  or 
use  of  said  track  by  the  said  Chicago,  Danville  and  Vincennes 
Railroad  Company." 

It  is  apparent  that  the  finding  of  the  jury  was  for  all  the 
depreciation  occasioned  by  all  of  the  roads,  as  well  as  general 
depreciation  of  real  estate,  if  any,  after  the  roads  were  con- 
structed, and  the  plaintiff  must  have  so  understood  it,  as  he 
remitted  what  he  supposed  would  cure  the  excessive  finding. 
The  jury  had  no  right  to  find  damages  done  by  the  construc- 
tion and  use  of  the  south  tracks.  Nor  was  the  error  cured  by 
the  remittitur.     We  can  not  know  how  much  the  jury  allowed 
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for  the  damage  occasioned  by  these  tracks — whether  a  fourth, 
a  half,  three-fourths  or  some  other  amount. 

This  being  the  case,  the  first  and  last  clauses  of  this  instruc- 
tion asserted  a  correct  principle,  and  would  have  been  prop- 
erly given  if  the  second  clause  had  been  stricken  out.  But 
that  clause  assumes  to  determine  the  weight  of  the  evidence, 
which  has  been  so  repeatedly  and  uniformly  held  to  be  erro- 
neous that  counsel  for  appellant  could  not,  when  he  asked  it, 
have  expected  it  to  be  given.  He  should,  if  he  did  not,  have 
known  it  was  contrary  to  one  of  the  plainest  rules  of  practice, 
and  that  the  circuit  judge  could  not  give  it,  and  that  we  can 
not  sanction  it,  either  on  principle  or  in  view  of  such  a  num- 
ber of  our  former  decisions. 

It  is  likewise  urged,  that  the  court  below  erred  in  refusing 
appellants'  third  instruction.     It  is  this : 

"  3d.  The  plaintiff  can  not  recover  any  damages  occasioned 
by  the  use  of  defendants'  roads,  or  either  of  them,  such  as 
damage  occasioned  by  smoke,  ashes  or  cinders  deposited  upon 
the  plaintiff's  premises,  except  for  the  time  laid  in  and  cov- 
ered by  the  declaration, — that  is,  from  the  time  of  construction 
of  the  tracks  to  the  commencement  of  this  suit,  to-wit,  on  the 
2d  day  of  December,  1875;  and  such  damages,  if  any,  you 
must  find  from  the  evidence,  and  such  damages  do  not  include 
and  are  not  measured  by  the  depreciation  of  the  market  value 
of  the  property." 

This  instruction  asserts  a  correct  legal  proposition  in  all 
but  the  last  clause.  The  measure  of  damages  is,  the  loss  sus- 
tained by  the  nuisance,  the  injury  from  jarring  the  building,  the 
throwing  of  cinders,  ashes  and  smoke  upon  appellee's  premises. 
The  depreciation  of  the  value  of  the  property  by  these  causes 
may  be  considered,  but  not  general  depreciation  in  value  from 
other  causes, — mere  inconvenience  in  approaching  or  leaving 
the  property,  or  the  noise  and  confusion  in  the  vicinity.  The 
injury  must  be  physical.     But  when  it  is  such,  we  know  of  no 
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better  measure  of  damages  than  the  depreciation  of  the  prop- 
erty from  that  cause  alone. 

This  instruction  was  properly  refused,  as  it  ignored  this  rule. 

This  court  has  repeatedly  held  that  damage  to  property 
not  taken  for  public  use  must  be  real  and  not  speculative,  and 
it  must  depreciate  the  price  or  its  use,  and  the  depreciation  is 
determined  by  comparing  its  value  before  and  after  the  struc- 
ture is  made  which  produces  the  injury.  Any  benefits  thus 
conferred  should  be  considered,  as  well  as  injury  inflicted  by 
the  structure,  in  estimating  the  damages.  Chicago  and  Pa- 
cific Railroad  Co.  v.  Francis,  70  111.  238 ;  Page  v.  Chi.,  Mil. 
and  St.  Paul  Railroad  Co.  ibid.  324 ;  City  of  Shawneetown  v. 
Mason,  82  id.  337;  City  of  Elgin  v.  Eaton,  83  id.  535.  Other 
cases  might  be  referred  to  as  announcing  the  same  rule. 

But  for  the  error   in  overruling  the  motion  for  a  new  trial 

because   the  finding   was  excessive  and  was  not  cured   by  the 

remittitur,  the  judgment  of  the  court  below   is  reversed   and 

the  cause  remanded. 

Judgment  reversed. 


The  City  of  Aurora 

v. 

Mary  Dale. 

1.  Negligence — contributory.  Where  the  plaintiff  seeking  to  recover  for 
a  personal  injury  sustained  from  a  fall  by  stepping  into  a  hole  in  a  side- 
walk, knew  of  the  defect  in  the  walk,  and  was  watching  to  observe  it,  but 
it  being  covered  with  snow,  and  a  snow  storm  prevailing  at  the  time,  with 
a  high  wind,  driving  the  snow  in  her  face  so  that  she  did  not  discover  it  until 
she  stepped  into  the  hole,  and  it  appearing  that  the  other  walks  leading  in  the 
direction  of  her  home  were  equally  unsafe,  it  was  held,  that  she  was  not  guilty 
of  such  negligence  as  would  preclude  a  right  of  recovery  for  the  injury. 

2.  Notice — when  city  liable  for  injury  from  defective  sidewalk.  Where  a  side- 
walk becomes  out  of  repair  and  dangerous,  and  the  city  authorities  have  actual 
notice,  or  could  have  had  notice  of  that  fact  in  time  to  have  repaired  the  same 
before  a  person  is  injured  in  consequence  of  the  defect,  without  negligence  on 
his  part,  the  city  will  be  liable  for  the  injury. 
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Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon. 
Hiram  H.  Cody,  Judge,  presiding. 

Mr.  A.  J.  Hopkins,  for  the  appellant. 

Mr.  Charles  Wheaton,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  action  was  brought  by  Mary  Dale  against  the  city  of 
Aurora,  to  recover  for  personal  injuries  which  she  received  in 
consequence  of  a  defective  sidewalk  in  the  city,  over  which  she 
was  passing,  At  the  place  where  the  accident  occurred  a  board 
was  missing,  which  was  not  observed  by  her  until  she  stepped 
in  the  hole,  which  caused  her  to  fall,  by  which  she  sustained  a 
severe  fracture  of  a  bone  of  her  arm.  The  injury  was  a  severe 
one,  and  rendered  her  incapable,  for  the  time  being,  of  follow- 
ing her  usual  avocation,  which  was  that  of  a  nurse.  It  is 
conceded  the  damages  found  are  not  too  high,  if  plaintiff  is 
entitled  to  recover  at  all. 

It  is  said  the  accident  to  plaintiff  was  occasioned  by  her 
own  negligence,  but  we  can  not  concur  in  that  view  of  the 
case.  The  testimony  offered  by  plaintiff  shows  she  was  observ- 
ing due  care  for  her  personal  safety.  A  snow  storm  was  pre- 
vailing at  the  time,  with  a  high  wind,  driving  the  snow  in  her 
face,  and  although  she  knew  of  the  defect  in  the  walk  and  was 
intent  on  discovering  it  to  avoid  danger,  she  was  not  able  to 
see  it  in  time  to  avert  the  accident.  The  hole  in  the  walk 
was  covered  with  snow  that  had  drifted  in  places,  so  that  it 
was  not  observed  by  her,  notwithstanding  she  was  watching 
for  it.  That  is  her  account  of  the  accident,  and  certainly  it 
was  the  province  of  the  jury  to  judge  of  the  credibility  of  the 
testimony.  On  the  hypothesis  her  testimony  was  true,  and 
the  jury  have  found  it  was,  she  was  guilty  of  no  negligence 
whatever,  but  was  unusually  cautious,  and  made  every  reason- 
able effort  to  avoid  the  danger  that  she  knew  existed  in  her 
way.     According  to  the  testimony,  the  sidewalk  on  any  other 
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street  leading  in  the  direction  of  her  home  was  as  bad  as  the 
one  on  which  she  was  traveling,  and  it  was  not  incumbent 
upon  her  to  seek  another  way  ;  it  might  have  been  equally 
dangerous  to  her. 

Another  objection  urged  is,  the  city  had  no  notice  of  the 
defect  in  the  sidewalk.  Whether  the  city  authorities  had  any 
actual  notice  of  the  dangerous  condition  of  the  walk  at  that  par- 
ticular place,  is  not  definitely  proved,  but  it  is  proved  it  had 
been  out  of  repair  so  long,  they  might,  by  the  exercise  of  rea- 
sonable diligence,  have  known  its  condition.  Others  did  know 
it,  and  there  is  no  reason  why  the  city  officers  did  not  know  the 
condition  of  the  walk  where  the  accident  to  plaintiff  occurred. 
The  law  is,  as  has  been  frequently  declared  by  this  court,  that 
where  a  sidewalk  has  been  properly  constructed  with  reference 
to  the  safety  of  persons  using  it,  and,  through  long  use  or  na- 
tural decay,  has  become  unsafe,  before  a  party  can  recover  for 
injuries  sustained  in  consequence  thereof,  it  must  be  made  to 
appear  the  corporate  authorities  knew  or  could  have  known, 
by  the  exercise  of  reasonable  diligence,  its  unsafe  condition, 
and  sufficient  time  must  have  elapsed  after  notice  in  which  to 
make  the  repairs.  The  evidence  in  this  case  brings  it  within 
the  rule  declared.  The  place  where  plaintiff  was  injured  was 
a  public  street  in  a  frequented  part  of  the  city,  where  persons 
Avere  constantly  passing  and  repassing  every  day,  and  it  seems 
incredible  the  city  officers  did  not  know  the  condition  of  the 
sidewalk  in  that  locality.  But  whether  they  had  actual  notice 
or  not,  by  the  exercise  of  reasonable  diligence  the  city  authori- 
ties might  have  known  of  the  condition  of  the  walk  in  time 
to  have  repaired  it  before  the  accident,  and  that  is  sufficient 
to  fix  the  liability  of  the  city.  There  is  an  abundance  of  evi- 
dence to  sustain  the  finding  of  this  fact  in  the  case,  and  it 
must  be  regarded  as  conclusive. 

It  is  insisted  the  verdict  is  against,  the  weight  of  the  evi- 
dence, and  the  principal  reason  urged  is,  that  plaintiff  was  not 
injured  at  the  place  mentioned  in  the  declaration.  On  this 
question    in   the  case   the  evidence   is  quite   conflicting.     Of* 
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course  it  was  the  province  of  the  jury  to  reconcile  it  as  well 
as  they  could,  and  with  the  conclusion  reached  we  see  no 
reason  to  be  dissatisfied.  Our  opinion  is;  the  weight  of  the 
evidence  is  with  the  finding  of  the  jury  as  to  the  place  of  the 
accident. 

The  instructions  given  on  behalf  of  plaintiff  and  defendant 
are  far  more  numerous  than  the  nature  of  the  case  demanded 
or  required.  Only  a  few  elementary  principles  of  law  were 
applicable  to  the  facts  of  the  case,  and  these  might  have  been 
expressed  in  a  few  concise  propositions.  More  than  that  only 
tended  to  confuse  the  jury.  On  looking  into  the  instructions 
given,  we  find  they  are  quite  liberal  to  the  theory  of  the  de- 
fense. Whatever  was  contained  in  the  refused  instructions 
pertinent  to  the  case  seems  to  have  been  embraced  in  those 
given,  and  the  court  was  right  in  refusing  to  give  the  same  a 
second  time.  On  that  score  defendant  has  no  just  ground  for 
complaint. 

No  material  error  appearing  in  the  record,  the  judgment 
will  be  affirmed. 

Judgment  affirmed. 


Joel  Bigelow  et  al. 

v. 

The  City  or  Chicago. 

1.  Special  assessments — may  be  confined  to  lots  on  line  of  the  proposed  improie- 
ment.  Where  the  widening  of  a  street  is  sought  to  be  made  by  sections  instead 
of  its  entire  length,  the  commissioriers  appointed  to  assess  the  benefits  of  a 
particular  section  may  properly  confine  their  assessment  of  benefits  to  lots 
situated  upon  that  part  of  the  street  embraced  in  such  particular  section  of 
the  proposed  improvement,  and  their  action  in  this  respect  is  conclusive  as  to 
the  limits  of  the  property  to  be  specially  benefited. 

2.  On  application  to  confirm  a  special  assessment  of  benefits  of  lots,  de- 
rived by  the  widening  of  the  street  upon  which  they  are  situated,  evidence 
that  other  lots  on   the  same  street,  beyond  either  extremity  of  the  proposed 

4—90  III. 
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improvement,  will  be  benefited  thereby,  is  irrelevant,  and  properly  excluded. 
They  may  be  assessed  when  the  street  is  widened  in  front  of  them,  and  should 
not  bear  an  unequal  burden. 

3.  Same — evidence  as  to  over  assessment.  The  proper  inquiry,  on  objection  to 
the  confirmation  of  special  assessments  for  widening  a  section  of  a  street,  is 
whether  the  assessment  of  a  particular  lot  is  justly  made  in  proportion  to  the 
assessment  of  benefits  on  the  other  lots  in  the  general  assessment  of  all  the 
other  lots,  thus  limiting  it  to  the  property  included  in  the  assessment  roll. 
The  assessment  is  not  to  be  considered  in  relation  to  other  property  not  in  the 
roll,  or  relatively  to  any  lot  included  therein,  but  as  to  the  proportion  it  bears 
to  the  entire  assessment. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Mr.  John  F.  Wilson,  for  the  appellants. 

Mr.  Jos.  F.  Bonfield,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  an  application  for  the  confirmation 
of  a  special  assessment  to  meet  the  expense  of  widening  State 
street,  in  the  city  of  Chicago,  to  the  width  of  100  feet,  from 
Harrison  street  to  Twelfth  street.  The  original  petition  in 
the  case  was  filed  in  the  Superior  Court  of  Cook  county,  Aug. 
24,  1874,  in  pursuance  of  an  ordinance  of  the  city  council 
directing  that  that  portion  of  State  street  be  widened  to  the 
width  of  100  feet,  and  that  the  same  be  done  by  condemning 
the  property  on  said  street,  between  Harrison  and  Twelfth 
streets,  to  the  depth  of  27  feet.  The  damages  were  ascertained 
by  a  jury  to  the  property  so  condemned.  A  supplemental 
petition  in  the  proceeding  was  filed  Aug.  4,  1875,  praying  the 
court  to  appoint  commissioners  to  make  a  special  assessment,  as 
provided  by  the  statute,  for  the  purpose  of  raising  the  amount 
necessary  to  pay  the  compensation  and  damages  awarded, 
which  was  done,  and  the  assessment  made.  On  the  application 
for  confirmation  of  the  assessment  roll,  objections  were  filed  by 
appellants.     Upon  the  trial,  verdict  was  rendered  against  the 
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objectors,  and  judgment  entered,  confirming  the  assessment, 
from  which  they  took  this  appeal. 

There  was  astipulation  in  the  case,  that  State  street  is  120 
feet  wide  from  the  river  to  Mad ison  street;  100  feet  wide 
from  Madison  to  Jackson  street;  73 feet  wide  from  Jackson  to 
Harrison  street,  with  condemnation  proceedings  pending  to 
widen  it  to  100  feet  between  those  streets;  73  feet  wide  from 
Harrison  to  Twenty-second  street,  and  66  feet  wide  from 
Twenty-second  street  to  the  city  limits,  and  that  the  distance 
from  the  river  to  the  city  limits,  along  State  street,  is  four 
miles  and  a  half. 

The  assessment  roll,  for  widening  State  street  from  Jackson 
to  Harrison  street,  was  introduced  in  evidence,  from  which  it 
appeared  that  no  lots  north  of  Jackson  street  or  south  of  Har- 
rison street  were  thereby  assessed. 

The  only  question  presented  for  consideration,  by  this  re- 
cord, is  as  to  the  admissibility  of  the  following  evidence  offered 
upon  the  trial  by  appellants  and  excluded  by  the  court.  The 
counsel  for  the  objectors,  after  stating  to  the  court  below  that 
he  proposed  to  show  that  the  real  estate  fronting  on  State  street, 
north  of  Harrison  street,  would  be  specially  benefited  by  the 
proposed  improvement  not  less  than  $50,000,  and  that  the  real 
estate  fronting  on  State  street,  south  of  Twelfth  street,  would  be 
specially  benefited  not  less  than  $20,000,  and  that  the  assess- 
ment as  levied  upon  the  property  between  Harrison  and 
Twelfth  streets  was  levied  in  the  ratio  of  the  benefits  to  the 
lots  respectively,  then  inquired  of  a  witness,  whether,  in  his 
opinion,  the  lots  fronting  on  State  street,  south  of  Twelfth 
street  and  north  of  Harrison  street,  would  be  specially  bene- 
fited by  the  proposed  improvement,  and  if  so,  what  lots,  and 
to  what  extent?  The  question  was  objected  to,  the  objection 
sustained  by  the  court,  and  exception  taken.  The  same  ques- 
tion was  repeated  with  respect  to  a  particular  specified  lot 
north  of  Harrison  street,  and  the  like  objection  sustained. 
The  only  assignment  of  error  is  upon  this  ruling. 
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Section  145  of  the  act  relating  to  cities  and  villages  (Rev. 
Stat.  1874,  p.  236,)  under  which  this  proceeding  is  had,  which 
provides  for  the  trial  by  jury  after  return  of  the  report  of  the 
commissioners  of  their  assessment,  declares  that  if  it  shall  ap- 
pear that  the  premises  of  the  objectors  are  assessed  more  or 
less  than  they  will  be  benefited,  or  more  or  less  than  their 
proportionate  share  of  the  cost  of  the  improvement,  the  jury 
shall  so  find,  and  also  find  the  amount  for  which  such  prem- 
ises ought  to  be  assessed,  and  judgment  shall  be  rendered  accord- 
ingly. The  evidence  offered  being  that  property  not  assessed 
was  benefited  by  the  improvement,  and  so  that  the  cost  was 
assessed  upon  only  a  part  of  the  property  benefited,  it  is  con- 
tended that  the  facts  offered  to  be  proved  would  establish 
that  every  lot  objected  for  was  assessed  more  than  its  propor- 
tionate share  of  the  cost  of  the  improvement,  which  was  the 
defense  sought  to  be  made.  But  section  139  prescribing  the 
duties  of  the  commissioners,  and  section  145  stating  the  issues, 
must  be  construed  together.  By  section  139,  it  is  made  the 
duty  of  the  commissioners  to  examine  the  locality  where  the 
improvement  is  proposed  to  be  made,  and  the  lots,  blocks, 
tracts  and  parcels  of  land  that  will  be  specially  benefited  by  the 
improvement,  and  to  estimate  what  proportion  of  the  total 
cost  of  the  improvement  will  be  of  benefit  to  the  public,  and 
what  proportion  therof  will  be  of  benefit  to  the  property  to  be 
benefited,  and  apportion  the  same  between  the  city  or  village 
and  such  property  so  that  each  shall  bear  its  relative  equitable 
proportion ;  and  having  found  said  amounts,  to  apportion  and 
assess  the  amount  so  found  to  be  of  benefit  to  the  property, 
upon  the  several  lots,  blocks,  tracts  and  parcels  of  land  in  the  pro- 
portion in  which  they  will  be  severally  benefited  by  the  improve- 
ment :  Provided,  that  no  lot,  block,  tract  or  parcel  of  land  shall 
be  assessed  a  greater  amount  than  it  will  actually  be  benefited. 
These  two  things,  in  making  the  assessment  by  the  commis- 
sioners, under  section  139,  to  assess  the  lots  "in  the  propor- 
tion in  which  they  will  be  severally  benefited,"  and  that  no 
lot  "shall  be  assessed  a  greater  amount  than  it  will  be  actually 
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benefited,"  appear  to  be  what  is  put  in  issue  by  section  145 ; 
and  it  would  seem  that  the  words,  "  proportionate  share  of 
the  cost  of  the  improvement,"  in  the  latter  section,  should  have 
no  other  meaning  than  the  words,  "proportion  in  which  they 
will  be  severally  benefited,"  in  section  139. 

If  the  "  proportionate  share  of  the  cost  of  the  improvement," 
taken  in  its  literal  reading,  may  be  gone  into,  as  claimed  by  ap- 
pellants, it  would,  as  it  seems,  open  the  inquiry  as  to  whether 
the  relative  proportions  of  public  benefit  and  special  benefits 
had  been  correctly  fixed  by  the  commissioners;  for  if  the  rela- 
tive amount  of  special  benefits,  as  compared  with  the  amount 
of  public  benefit,  should  have  been  estimated  by  the  commis- 
sioners at  too  large  a  sum,  then  the  objectors  would  appear  to 
have  been  assessed  more  than  their  proportionate  share  of  the 
cost  of  the  improvement.  But  such  an  inquiry  was  held  not 
permissible,  in  Fagan  v.  City  of  Chicago,  84  111.  227. 

A  witness  was  asked  there,  what  proportion  of  the  total 
cost  of  the  improvement  would,  in  his  opinion,  be  of  benefit 
to  the  public,  and  this  court  sustained  the  exclusion  of  the 
question,  by  the  court  below,  on  the  ground  that  the  question 
was  wholly  irrelevant ;  that  the  determination  of  the  commis- 
sioners on  that  subject  was  final,  and  could  not  be  reviewed. 

And,  indeed,  the  whole  question  involved  in  the  present 
case  would  seem  really  to  have  been  determined,  in  that  case, 
adversely  to  the  position  of  appellants.  It  was  there  said : 
"  We  see  no  objection  to  the  court  below  confining  the  ex- 
amination of  the  witnesses  to  a  comparison  of  the  assess- 
ments objected  to,  on  a  particular  lot,  with  the  general  assess- 
ment against  all  of  the  other  lots.  The  question  being  tried 
was,  what  proportion  the  assessment  on  the  particular  lot  bore 
to  the  assessment  imposed  on  all  of  the  other  lots,  and  not  as  to 
that  on  another  specified  lot.  It  was,  whether  the  particular 
lot  was  over  or  under  assessed,  in  proportion  to  the  general 
assessment."  Not  under  or  over  assessed,  when  compared 
with  property  any  and  every  where  in  the  city,  which,  accord- 
ing to  the  fanciful  notion  of  witnesses,  might  be  thought  to  be 
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benefited,  but  whether  the  assessment  was  justly  made  in  pro- 
portion to  the  assessment  on  the  other  lots  in  the  general  assess- 
ment against  all  of  the  other  lots — thus  limiting  the  seope  of 
the  inquiry  before  the  jury,  to  the  property  included  in  the 
assessment  roll.  Under  this  decision,  the  evidence  offered 
here,  as  to  whether  property  north  and  south  of  the  territory 
embraced  in  the  assessment  roll  was  specially  benefited,  would 
seem  to  have  been  properly  excluded  as  irrelevant,  because 
without  the  issues  and  beyond  the  scope  of  the  investigation. 

It  appearing,  from  the  assessment  roll  in  evidence  for  widen- 
ing State  street  from  Jackson  to  Harrison  street,  that  the  as- 
sessment for  that  improvement  is  confined  to  the  property 
situated  between  those  two  streets,  it  may  be  inferred  from 
that  fact  that  the  plan  adopted  is  to  make  the  improvement 
of  widening  the  street,  by  sections,  and  to  assess  the  cost  thereof 
upon  the  property  fronting  upon  each  particular  improvement, 
as  being  the  property  specially  benefited.  Such  a  plan  of  im- 
provement, carried  out,  would  result  apparently  in  distributing 
the  cost  of  the  improvement  fairly  and  proportionately  among 
the  lots  fronting  upon  the  street.  As  the  lots  north  of  Harri- 
son street  to  Jackson  are  assessed  for  this  improvement  between 
those  streets,  it  would  be  unfair  that  they  should  be  assessed 
again  for  the  improvement  between  Harrison  and  Twelfth 
streets;  and  the  same  may  be  said  in  respect  of  the  lots  south 
of  Twelfth  street,  as  they  may  be  expected  in  turn  to  be  as- 
sessed for  the  improvement  south  of  that  street  when  it  shall 
come  to  be  made. 

In  the  case  of  Wright  v.  City  of  Chicago,  48  111.  291,  it  was 
said  by  this  court:  "It  is  objected  by  appellant,  that  the  court 
excluded  testimony  offered  by  him  for  the  purpose  of  estab- 
lishing the  fact  that  certain  lots  specially  benefited  by  the 
proposed  improvement  were  omitted  from  the  assessment,  for 
the  illegal  reason  that  those  lots  and  blocks  either  had  been, 
or  were  about  to  be  assessed  for  improvements  on  other  streets, 
and  he  complains  that  he  was  not  permitted  to  show,  by  evi- 
dence, that   lots  omitted   from  the  assessment   were  specially 
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benefited  by  the  improvement,  as  much  as  other  lots  that  were 
assessed  therefor. 

"  As  to  the  first  matter  of  complaint,  we  are  not  prepared  to 
say  the  reason  given  for  omitting  certain  lots,  that  they  were 
to  be  included  in  a  future  assessment  for  other  improvements, 
was  not  a  good  reason  for  omitting  them." 

The  present  case  is  quite  unlike  those  of  City  of  Chicago  v. 
Baer,  41  111.  306,8cammon  v.  City  of  Chicago,  42  id.  192, 
Parmelee  v.  City  of  Chicago,  60  id.  267,  cited  by  appellants' 
counsel,  as  decisions  of  this  court,  that  proof  that  property 
benefited  was  not  assessed,  was  fatal  to  the  assessment.  They 
were  all  cases  of  a  street  improvement,  where  property  upon 
the  line  of  the  improvement,  like  situated  with  respect  to  it  as 
the  property  which  was  assessed,  and  equally  therewith 
specially  benefited,  was  wholly  omitted  from  the  assessment, 
from  the  mistaken  notion  that  it  was  exempt  therefrom.  The 
holding  was,  that  the  constitutional  principle  of  equality  of 
taxation  applied  as  well  to  special  assessments  as  to  the  ordi- 
nary modes  of  taxation,  and  that  a  special  assessment  could  not 
be  sustained  which  imposed  all  the  cost  upon  a  portion  of  the 
property  benefited,  and  left  other  property  equally  benefited 
wholly  exempt.  There  is  no  such  case  here,  of  property  simi- 
larly situated  with  respect  to  the  improvement,  and  equally  bene- 
fited as  the  property  assessed,  being  omitted  from  the  assessment. 
All  the  property  within  the  limits  of  the  territory  selected  by 
the  commissioners,  as  being  deemed  specially  benefited,  is  as- 
sessed and  assessed  proportionately.  We  can  see  that  the  portion 
selected,  as  compared  with  other  property  outside  of  it,  is  pecu- 
liarly situated,  with  reference  to  the  improvement — abutting  it, 
and  peculiarly  affected  by  it,  and  specially  benefited.  The 
consideration,  that  the  widening  of  State  street  its  entire 
length  at  one  time  was  not  being  done,  but  by  sections,  from 
time  to  time,  or  some  similar  consideration,  was  doubtless 
acted  on  by  the  commissioners  in  selecting  the  territory  which 
they  deemed  specially  benefited  by  this  particular  improve- 
ment, and  having  made  the  assessments  within  such  limits, 
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and  they  appearing  to  be  fair  and  reasonable,  and  no  manifest 
violation  of  the  constitutional  principle  of  equality,  we  are  of 
opinion  their  action,  under  the  decisions  of  this  court,  and 
under  the  provisions  of  the  act  in  question,  should  be  held 
conclusive  as  to  the  limit  of  property  specially  benefited. 

Finding  no  error,  then,  in  the  exclusion  of  the  offered  testi- 
mony, the  judgment  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dickey,  having  been  of  counsel  for  the  city, 
did  not  participate  in  the  decision  of  this  case. 


The  Union  National  Bank  of  Chicago 

v. 

The  First  National  Bank  of  Centreville,  Iowa. 

1.  Abatement — denying  service  of  process  on  corporation.  A  corporation  may 
put  in  issue  the  fact  of  the  service  of  process  upon  it  by  plea  in  abatement,  and 
thus  contradict  the  officer's  return,  which  is  only  prima  facie  evidence  of  the 
truth  of  the  facts  therein  recited. 

2.  Same — former  decision.  So  far  as  there  are  expressions  in  Protection 
Life  Insurance  Co.  v.  Palmer,  81  111.  88,  intimating  a  rule  contrary  to  that  above 
laid  down,  they  are  to  be  regarded  as  obiter  dicta  only,  and  not  as  designed  to 
overrule  previous  decisions. 

3.  Same — when  not  pleaded  in  apt  time — waiver.  A  plea  in  abatement  must 
be  filed  at  the  earliest  opportunity,  and  before  taking  any  other  step  in  the 
case.  It  is  too  late  after  interposing  an  insufficient  motion  whereby  to  take 
advantage  of  the  same  matter. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

On  the  7th  of  September,  1876,  George  Kappes  and  Francis 
Eggerman  sued  out  of  the  Superior  Court  of  Cook  county  a  writ 
of  attachment  against  The  First  National  Bank  of  Centreville, 
Iowa,  and  caused  to  be  inserted  in  the  writ  the  name  of  The 
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Union  National  Bank  of  Chicago,  to  be  summoned  as  a  gar- 
nishee in  the  cause. 

On  the  3d  of  October,  1876,  the  sheriff  of  Cook  county,  in 
whose  hands  the  writ  had  been  placed,  returned  the  same 
with  the  following  indorsement : 

"  No  property  found  in  my  county,  and  the  within  named 
defendants  not  found.  Served  this  writ  on  the  within  named, 
The  Union  National  Bank  of  Chicago,  by  .delivering  a  copy 
thereof  to  G.  W.  Ives,  cashier  of  said  Bank,  this  7th  day  of 
September,  A.  D.  1876  ;  the  president  of  the  within  named 
bank  not  found  in  my  county,  this  2d  day  of  October,  A.  D. 
1876." 

On  the  18th  of  November,  1.876,  The  Union  National  Bank 
of  Chicago  entered  its  appearance  for  the  purpose  of  moving 
to  quash  the  return  to  the  writ,  only  a  conditional  judgment 
having  been  previously  rendered  against  it,  and  thereupon 
moved  that  the  return  be  quashed  because  it  is  untrue,  which 
motion  was  supported  by  affidavits  showing  that  the  writ  had 
not  been  served  upon  G.  W.  Ives,  cashier  of  the  bank,  as  the 
return  recites. 

This  motion  was  overruled,  but  to  that  ruling  there  seems 
to  have  been  no  exception. 

And  afterwards,  on  the  same  day,  a  plea  on  behalf  of  the 
bank  was  filed  by  its  attorneys,  which,  omitting  the  caption, 
is  as  follows : 

"And  the  said  Union  National  Bank  of  Chicago,  by  Lorin 
Grant  Pratt,  its  attorney,  comes  and  appears  for  the  purpose 
of  filing  this  plea  to  the  writ  of  attachment  issued  in  the  above 
cause,  and  for  no  other  purpose  whatever,  and  defends,  etc., 
and  says,  that  the  said  writ  of  attachment  purporting  to  be  a 
garnishee  process  against  said  Union  National  Bank,  was 
never  served  on  the  said  Union  National  Bank  of  Chicago, 
and  further  says  that  the  return  on  the  back  of  said  writ  of 
attachment  of  said  pretended  service  purporting  to  be  made 
on  said  Union  National  Bank  of  Chicago,  on  the  seventh  day  of 
September,  A.  D.  1876,  is  wholly   untrue  and  false,  and  this 
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the  said  Union  National  Bank  of  Chicago  is  ready  to  verify, 
wherefore  it  prays  judgment  of  the  said  writ,  and  the  return 
thereon,  and  that  the  same  may  be  quashed,"  etc. 

The  plea  was  properly  verified  by  the  affidavit  of  Lorin  G. 
Pratt;  and  it  appears,  by  a  power  of  attorney,  filed  some  time 
subsequently,  that  Pratt  was  authorized  by  the  bank,  as  its 
attorney  in  fact,  to  appear  and  file  the  plea. 

On  the  5th  of  January,  1877,  on  motion  of  counsel  for  Kappes 
and  Eggerman,  the  plea  was  stricken  from  the  files  and  judg- 
ment was  rendered  against  the  Union  National  Bank  of  Chicago 
for  $258,  to  which  there  was  proper  exception  taken. 

Messrs.  McCoy  &  Pratt,  for  the  appellant. 

Messrs.  Brandt  &  Hoffman,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  court,  in  Mineral  Point  Railroad  Co.  v.  Keep,  22  111. 
9,  laid  down  the  doctrine  that  where  it  is  denied  that  process 
Avas  served  upon  the  agent  of  a  corporation,  as  the  return  of 
the  sheriff  shows,  the  fact  must  be  put  in  issue  by  a  plea  in 
abatement.  And  again  in  Holloway  et  al.  v.  Freeman,  id.  197, 
it  was  held  that  where  it  is  designed  to  put  in  issue  the  return 
of  the  sheriff,  it  must  be  by  plea  in  abatement.  More  recently, 
in  Sibert  v.  Thorp,  77  111.  43,  on  review  of  the  previous  de- 
cisions, it  was  held  that  the  sheriff's  return  of  service  on  an 
original  process  does  not  import  absolute  verity,  but  is  only 
prima  facie  evidence  of  the  truth  of  the  matters  therein  recited, 
and,  consequently,  may  be  put  in  issue,  before  judgment,  by 
plea  in  abatement. 

In  the  Protection  Life  Insurance  Co.  v.  Palmer,  81  111.  88, 
there  are  expressions  which  intimate  a  contrary  rule.  There 
was  no  design  in  that  case  to  overrule  the  previous  decisions, 
and  those  expressions  are  to  be  regarded  as  obiter  dicta  only. 

The  defense  attempted  to  be  interposed  by  appellant  is  one 
that  may  be  properly  interposed  by  plea,  but  it  can   only  be 
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done   by  one   filed  at  the   earliest   opportunity;   and   on   the 

authority  of  Holloway  et  al.  v.  Freeman,  supra,  we  must  hold 

that  appellant  did  not  plead  this  defense  in  apt  time,  but  here, 

as  there,  he  waived  it  by  interposing  an  insufficient  motion. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


John  Murphy 

v. 

The  People  of  the  State  of  Illinois. 

1.  Criminal  law — selling  liquor  to  one  in  habit  of  getting  intoxicated.  To 
support  a  conviction  for  selling  intoxicating  liquor  to  a  person  in  the  habit 
of  getting  intoxicated,  it  is  not  essential  the  evidence  shall  show,  beyond  a 
reasonable  doubt,  that  such  person  is  constantly  or  usually  intoxicated,  but  it 
is  sufficient  to  show  that  he  has  been  frequently  intoxicated,  and  has  thereby 
acquired  an  involuntary  tendency  to  become  intoxicated. 

2.  Although  the  proof  showed  that  the  person  to  whom  liquor  was  sold  had 
been  drunk  only  from  three  to  five  times  within  the  past  two  years  before  the 
trial,  the  court  were  unable  to  say  the  jury  were  unauthorized  to  find  he  was 
in  the  habit  of  getting  intoxicated. 

3.  Evidence — negative.  The  testimony  of  witnesses  having  a  pretty  fair 
knowledge  of  a  person's  habits,  that  they  never  saw  him  intoxicated,  is  nega- 
tive evidence,  and  does  not  disprove  affirmative  testimony  of  others  as  to  hav- 
ing seen  him  drunk. 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the 
Hon.  Joseph  M.  Bailey,  Judge,  presiding. 

Mr.  O.  F.  Woodruff,  for  the  appellant. 

Per  Curiam:  The  count  of  the  indictment  under  which 
appellant  was  convicted,  charges  that  appellant,  on  the  third 
day  of  August,  A.  D.  1877,  at,  etc.,  "  intoxicating  liquors  to 
one  Patrick  Leahy,  then  and  there  being  a  person  who  was 
then  and  there  in  the  habit  of  getting  intoxicated,  did  then 
and  there  sell,  contrary  to  the  form  of  the  statute/'  etc. 
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The  first  point  urged  as  ground  for  reversing  the  conviction 
is,  the  proof  does  not  show  that  Patrick  Leahy  was  in  the 
habit  of  getting  intoxicated  at  the  time  the  liquor  was  sold  to 
him;  that,  though  he  may  have  had  such  habit  at  some  former 
time,  this  will  not  be  sufficient. 

There  was  evidence  on  the  point  from  which  the  jury  may 
have  felt  authorized  to  find  that  the  habit  existed  when  the 
sale  was  made,  and  the  question  was.  one  of  fact. 

The  next  point  urged  is,  that  in  order  to  maintain  a  con- 
viction for  selling  liquor  to  a  person  in  the  habit  of  getting 
intoxicated,  it  is  necessary  for  the  prosecution  to  establish,  by 
proof,  beyond  all  reasonable  doubt,  that  the  person  alleged  in 
the  indictment  as  the  party  to  whom  the  liquor  was  so  sold, 
had,  at  the  time  of  such  sale,  a  fixed  habit  of  getting  intoxi- 
cated, and  that  occasional  acts  of  drunkenness  do  not  consti- 
tute one,  in  the  meaning  of  the  law,  a  person  who  is  in  the 
habit  of  getting  intoxicated. 

The  statute  does  not  use  the  words  "fixed  habit."  It  simply 
says,  a  person  who  is  in  the  habit  of  getting  intoxicated — 
that  is,  applying  one  of  Webster's  definitions  of  habit,  as 
quoted  by  appellant's  counsel,  having  "the  involuntary  ten- 
dency to  become  intoxicated,  which  is  acquired  by  frequent 
repetition."  The  evidence  shows  that  Leahy  had  been  drunk 
from  three  to  five  times  within  the  past  two  years  before  the 
trial.  We  are  unable  to  say,  from  this,  the  jury  were  unau- 
thorized to  find  that  he  was  in  the  habit  of  getting  intoxicated. 
A  man  having  the  full  control  of  his  appetite  could  hardly  be 
supposed  to  be  guilty  of  such  excess. 

We  lay  no  stress  on  the  fact  that  some  witnesses,  having  a 
pretty  fair  knowledge  of  Leahy's  habits,  never  saw  him  intox- 
icated. Such  evidence  is  negative  only,  and  does  not  disprove 
the  affirmative  evidence  of  those  who  testify  to  having  seen 
him  drunk. 

We  perceive  no  substantial  error  in  the  giving  and  refusing 
of  instructions. 
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We  can  not  agree  with  counsel  for  appellant,  that,  to  sup- 
port a  conviction  in  such  cases,  it  is  essential  the  evidence 
shall  show,  beyond  reasonable  doubt,  that  the  party  to  whom 
the  liquor  is  sold  is  constantly  or  usually  intoxicated,  but 
hold  that  it  is  sufficient  to  show  that  he  has  been  frequently 
intoxicated,  and  has  thereby  acquired  an  involuntary  tendency 
to  become  intoxicated. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


The  City  of  Aurora 

v. 

Joseph  Hillman. 

1.  Municipal  corporation — when  chargeable  with  notice  of  defects  in  side- 
walk. Where  a  party  is  injured  from  a  defective  sidewalk,  caused  by  the 
stringers  upon  which  the  boards  rested  being  decayed,  so  as  not  to  hold  nails, 
so  that  a  loose  board  tipped  when  stepped  upon  by  a  companion  walking  with 
the  person  injured,  and  the  proof  showed  that  the  stringers  had  been  in  this 
condition  a  long  time  before  the  accident,  though  it  failed  to  show  affirmatively 
the  city  knew  of  the  particular  board  being  loose  at  the  time,  it  was  held,  that 
the  city  was  chargeable  with  notice  of  the  unsafe  condition  of  the  walk,  and 
was  guilty  of  negligence  in  not  having  it  repaired. 

2.  Negligence — contributory  in  passing  over  defective  sidewalk.  A  party  in- 
jured by  a  fall  from  a  defective  sidewalk  in  a  city,  can  not  be  held  guilty  of 
negligence  in  not  leaving  the  sidewalk  and  traveling  along  the  driveway  of 
the  street,  nor  will  the  mere  fact  that  he  might  have  taken  a  better  and  safer 
sidewalk  than  the  one  he  did,  the  latter  being  on  his  direct  way  home,  charge 
him  with  the  want  of  ordinary  care,  when  he  is  not  aware  of  such  walk  being 
dangerous  or  unsafe,  nor  will  the  fact  of  his  drinking  a  glass  of  beer,  or  his 
going  home  with  a  fellow-workman  who,  four  or  five  hours  before  and  prior 
to  his  afternoon's  work,  had  drunk  three  or  four  glasses  of  ale,  in  and  of  itself 
be  any  evidence  of  a  want  of  reasonable  care  on  the  part  of  the  one  injured. 

3.  In  a  suit  against  a  city  to  recover  damages  sustained  by  a  fall  from 
defects  in  a  sidewalk,  caused  by  the  tipping  of  a  loose  board  by  the  plaintiff's 
companion,  walking  with  him,  the  fact  of  their  being  intoxicated  is  a  material 
one,  as  tending  to  show  want  of  ordinary  care  on  the  part  of  the  plaintiff. 
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4.  Same — comparative  and  contributory.  It  is  not  a  matter  of  law  that  under 
any  and  all  circumstances  a  plaintiff,  who  happens  to  be  passing  along  a  side- 
walk with  a  third  person,  who  is  intoxicated,  and  such  intoxication  of  the 
third  person  contributes  in  any  degree  to  the  injury  of  the  plaintiff  from  a 
defective  sidewalk,  is  precluded  from  recovery  against  the  city  for  neglect  to 
keep  the  walk  in  repair. 

5.  Practice — no  error  to  refuse  same  question  a  second  time.  Where  a  witness 
has  already  testified  that  he  could  not  swear  as  to  certain  persons  being  intox- 
icated at  the  time  of  an  injury  to  one,  there  is  no  error  in  refusing  to  allow 
the  same  question  to  be  substantially  repeated  to  the  witness. 

6.  Evidence — opinion  of  witness  as  to  intoxication.  Where  a  witness  states 
he  has  no  knowledge  whether  or  not  a  person  was  intoxicated  at  a  particular 
time,  there  is  no  error  in  refusing  a  question  asking  him  to  give  his  opinion 
as  to  his  intoxication,  which  is  not  confined  to  the  personal  appearance  or 
conduct  of  the  party. 

7.  Same — proof  of  intoxication.  A  witness  may  state,  from  his  observation 
and  the  exercise  of  his  perceptive  faculties,  whether  a  person  was  or  was  not 
intoxicated,  without  being  confined  to  the  detail  of  the  combination  of  minute 
appearances  from  which  he  learned  the  fact,  and  he  may  also  state  whether  or 
not  a  person  had  the  appearance  of  being  intoxicated,  and  such  statement  is  a 
statement  of  a  fact. 

8.  Damages — instruction  to  assess,  when  proper.  In  an  action  for  a  personal 
injury,  there  is  no  error  to  instruct  the  jury,  in  case  they  find,  from  the  evi- 
dence, certain  facts  authorizing  a  recovery,  and  that  the  plaintiff  has  sustained 
injury  thereby,  to  assess  his  damages,  as  the  law  gives  him  a  right  to  at  least 
nominal  damages  in  such  event. 

9.  Same — whether  excessive.  A  recovery  of  $768.75  damages  by  a  plaintiff 
against  a  city  for  a  severe  personal  injury  from  a  defective  sidewalk,  where 
the  plaintiff  was  unable  to  return  to  his  work  for  about  five  months,  and  upon 
his  return  to  the  shop  was  not  able  to  earn  more  than  one-third  of  his  former 
wages  of  $12  to  $14  per  week,  and  at  the  time  of  the  trial,  more  than  two 
years  after  the  accident,  he  was  not  yet  well,  and  it  was  doubtful  if  he  ever 
would  recover  the  full  use  of  the  ankle  joint,  and  the  proof  showed  that  the 
pain  and  suffering  following  were  very  severe  and  long  continued,  and  that 
he  had  incurred  some  expenses  in  consequence  of  the  injury,  was  held  not  to 
be  excessive. 

10.  Instruction — singling  out  particular  facts.  An  instruction  is  properly 
refused  which  singles  out  a  portion  of  the  evidence  on  a  given  subject,  as,  of 
notice  to  a  city  of  defects  in  a  sidewalk,  and  informs  the  jury  that  from  these 
notice  can  »ot  be  presumed.  The  jury  should  be  left  to  draw  their  conclusion 
from  all  the  evidence  an  the  question. 
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Appeal  from  the  Circuit  Court  of  Kane  county;  the 
Hon.  Hiram  H.  Cody,  Judge,  presiding. 

Mr.  A.  E.  Searles,  for  the  appellant. 
Mr.  A.  J.  Hopkins,  for  the  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  prosecuted  by  appellee  against 
the  City  of  Aurora,  in  the  Kane  circuit  court,  to  recover 
damages  for  injuries  occasioned  by  a  fall  on  a  sidewalk  on 
South  River  street,  in  said  city.  At  the  October  term,  1876, 
of  the  court,  a  trial  was  had  before  a  jury,  which  found  a  ver- 
dict in  favor  of  appellee,  and  assessed  his  damages  at  $768.75. 
A  judgment  was  entered  on  this  verdict,  from  which  the  city 
appealed. 

About  six  o'clock  on  the  evening  of  August  31,  1874,  ap- 
pellee and  one  Moreau  quit  their  work,  on  River  street,  and 
started  to  return  to  their  homes,  on  Railroad  street.  They 
were  walking  side  by  side  on  the  sidewalk  in  question,  when 
Moreau  put  his  foot  on  a  loose  plank  in  the  walk,  and  it 
tipped  up,  and  appellee's  foot  went  into  the  hole,  which  was 
about  seven  inches  deep,  and  he  fell  and  sustained  severe 
injuries. 

While  it  is  true  the  evidence  failed  to  affirmatively  show 
this  particular  plank  had  been  loose  for  any  considerable 
length  of  time,  yet  it  does  show,  beyond  any  controversy,  it 
was  either  loose  on  that  evening  or  in  such  a  condition  that 
it  was  loosened  by  being  stepped  on  by  Moreau.  It  further 
shows  the  sidewalk  was  laid  on  two  stringers  or  bearings, 
which  stringers  were  rotten,  so  much  so  that  they  would  not 
hold  nails  or  spikes,  and  that  this  was  their  condition  at  the 
particular  place  where  the  accident  happened.  The  planks 
on  the  walk  projected  over  these  rotten  bearings  some 
three  or  four  inches,  so  that  if  two  persons  were  walking 
together  on  the  walk,  and  one  stepped  a  little  quicker  tha 
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the  other,  and  placed  his  foot  near  the  end  of  a  plank,  it  would 
throw  up  the  opposite  end  of  the  plank  and  trip  his  compan- 
ion as  he  moved  his  foot  forward.  Several  witnesses  testify 
the  plank  was  loose  at  the  spot  where  appellee  was  hurt,  and 
they  were  not  contradicted.  The  assumption  that  the  only 
defect  in  the  sidewalk  at  the  place  of  the  injury  was  that  this 
one  plank  was  loose,  is  not  justified  by  the  testimony.  The 
primal  defect,  and  that  which  caused  the  boards  to  become 
loose,  was,  that  the  stringers  were  decayed  and  would  not  hold 
nails,  and  this  had  been  their  condition  for  a  long  time. 
Many  of  the  witnesses  say  that  the  walk  had  been  bad  for 
years.  After  the  lapse  of  so  considerable  a  time,  notice  of  the 
defective  state  of  the  sidewalk  will  be  presumed.  The  street 
commissioner,  who  had  control  of  this  and  other  sidewalks, 
swears  he  knew  it  was  bad,  and,  moreover,  the  evidence  shows 
the  city  council  was  expressly  notified  of  its  condition.  The 
city  authorities,  then,  not  only  had  presumptive  but  actual 
notice  of  the  defects  in  this  walk,  and  had  ample  time  to  have 
it  repaired,  but  failed  to  do  so,  and  were  guilty  of  negligence. 
It  is  also  claimed  by  appellant,  that  appellee  was  guilty  of 
a  degree  of  contributory  negligence  which  will  prevent  his 
recovering.  The  sidewalk  was  intended  for  foot  passengers, 
and  the  carriage-way  in  the  street  was  intended  for  horses  and 
vehicles.  It  is  true,  pedestrians  would  have  a  right  to  cross 
over  the  street  or  road,  and  their  right  to  do  so,  at  least  at 
the  usual  street  crossings,  would  be  equal  to  that  of  persons 
with  teams  to  drive  along  the  street,  and  cities  are  bound  to 
keep  such  crossings  in  a  safe  condition ;  but  we  are  not  pre- 
pared to  hold,  a  pedestrian  has  an  equal  right  with  one  who 
drives  a  carriage  to  travel  in  and  along  the  driveway  of  a 
public  street,  or  that  a  city  is  under  any  obligation  to  keep 
such  driveway,  longitudinally,  in  a  fit  and  safe  condition  for 
pedestrians.  We  assuredly  can  not  hold  appellee  was  guilty 
of  negligence  in  not  taking  the  middle  of  the  street.  Had  he 
done  so,  a  driver  would  have  been  liable  if  he  had  wilfully 
or  negligently  driven  over  him,  but  a  relatively  higher  degree 
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of  care  would  have  been  required  of  the  pedestrian,  and,  so 
far  as  the  city  is  concerned,  it  would  have  assumed  but  little, 
if  any,  responsibility  for  his  safety. 

Nor  does  the  mere  fact  the  plaintiff  might  have  taken  a  bet- 
ter and  safer  sidewalk  than  the  one  he  did  take,  charge  him 
with  want  of  ordinary  care.  He  traveled  the  usual  and  most 
direct  route  to  and  from  his  work.  In  Lovenguth  v.  City  of 
Bloomington,  71  111.  238,  the  plaintiff  not  only  knew  the  side- 
walk was  in  an  unsafe  condition,  but  there  was  another 
sidewalk  to  his  boarding  place  which  was  entirely  safe  and 
secure,  and  the  distance  was  no  greater,  and  then  he  attempted 
to  get  over  a  place  where  some  planks  were  gone  and 
others  were  loose,  with  a  skip  or  jump.  The  court  said  in 
that  case  :  "Upon  the  evidence  submitted,  it  was  a  question 
for  the  jury  to  determine  whether  the  accident  occurred  from 
the  negligence  and  want  of  proper  care  on  the  part  of  plain- 
tiff, or  from  the  neglect  of  the  city  to  keep  in  repair  a  side- 
walk." 

The  point  made,  that  appellee  and  Moreau,  or  at  least  Mo- 
reau,  were  or' was  intoxicated,  is  not  warranted  by  the  evidence. 
The  fact  appellee  had  that  evening  gone  to  a  public  house  near 
where  he  worked  and  got  his  dinner  bucket  filled  with  ale  for 
his  sick  wife,  who  was  drinking  that  beverage  by  order  of  her 
physician,  as  a  stimulant,  and  the  further  fact  that  he  himself 
drank  one  glass  of  beer  while  there,  will  hardly  justify  the 
conclusion  he  was  drunk;  nor  would  the  fact  he  went  home 
from  his  work  with  a  fellow- workman  who,  four  or  five  hours 
before, and  prior  to  his  afternoon's  labors,  had  drank  three  or 
four  glasses  of  ale,  be  any  proof,  in  and  of  itself,  of  a  want  of 
reasonable  care  on  the  part  of  appellee.  The  men  themselves 
testify  they  were  walking  carefully,  and  there  is  nothing  in 
the  record  to  contradict  them.  Besides,  the  jury  were  the 
judges  of  the  fact,  and  they  found,  by  their  verdict,  appellee 
was  exercising  proper  care,  and  that  the  injury  received  grew 
out  of  the  negligence  of  the  city  in  not  keeping  the  sidewalk 

5—90  III. 


66  City  of  Aurora  v.  Hillman.  [Sept.  T. 

Opinion  of  the  Court. 

in  proper  repair,  and  we  would  not  disturb  such  finding  unless 
it  was  clearly  against  the  evidence. 

On  the  trial,  the  court  refused  to  permit  one  of  the  witnesses 
for  the  city  to  answer  this  question:  "State  whether  or  not, 
from  what  you  saw,  Hillman  and  Moreau,  or  either  of  them, 
was  under  the  influence  of  liquor  at  that  time?"  The  fact  of 
these  men  being  intoxicated  was  a  material  one,  as  showing, 
or  tending  to  show,  want  of  ordinary  care  on  the  part  of  the 
plaintiff.  Illinois  Central  Railroad  Co.  v.  Cragin,  71  111.  177  ; 
City  of  Rock  Island  v.  Vanlandschoot,  78  id.  485.  But  it  was 
not  error  to  sustain  the  objection  to  the  question,  as  the  same 
witness  had  just  answered  he  could  not  swear  as  to  the  condi- 
tion of  these  men  as  to  being  intoxicated  or  not.  The  court 
was  under  no  obligation  to  allow  substantially  the  same  ques- 
tion to  be  repeated  time  and  again.  Appellant  was  not- in- 
jured by  the  action  of  the  court,  as  the  witness  had  already 
stated  his  inability  to  testify  whether  they  were  intoxicated  or 
not,  and  a  repetition  of  the  answer  would  only  have  encum- 
bered the  record. 

The  court  also  refused  to  permit  said  witness  to  answer  this 
question:  "State  whether  or  not,  from  what  you  saw  at  this 
time,  Hillman  and  Moreau,  or  either  of  them,  was,  in  your 
opinion,  under  the  influence  of  liquor."  Intoxication  or 
drunkenness  is  a  fact  which  may  be  proven  as  other  facts  are 
proven.  A  witness,  by  observation  and  by  the  exercise  of  his 
perceptive  faculties,  his  five  senses,  can  learn  and  know  facts, 
and  such  facts  he  may  state.  He  would  not  be  confined  to  a 
detail  of  the  combination  of  minute  appearances  that  have  en- 
abled him  to  ascertain  the  fact  of  intoxication.  The  details 
of  conduct,  attitude,  gesture,  words,  tones,  and  expression  of 
eye  and  face  may  be  stated  by  him,  or  he  may  state  the  fact 
of  intoxication,  a  fact  which  he  can  ascertain  by  personal  ob- 
servation, as  he  ascertains  other  facts.  So,  also,  a  witness  may 
state  whether  or  not  a  person  had  the  appearance  of  being 
intoxicated,  and  such  statement  of  appearance  would  be  the 
statement  of  a  fact.     Facts  which  are  latent  in  themselves,  and 
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only  discoverable  by  way  of  appearances  more  or  less  symp- 
tomatic of  the  existence  of  the  main  fact,  may,  from  their  very 
nature,  be  shown  by  the  opinions  of  witnesses  as  to  the  exis- 
tence of  such  appearances  or  symptoms.  Sanity,  intoxication, 
the  state  of  health  or  of  the  affections,  are  facts  of  this  charac- 
tor.     1  Greenleaf  Ev.,  sec.  440  a. 

In  this  case  the  witness  was  asked  to  give  his  opinion  from 
what  he  saw,  after  he  had  stated  he  had  no  knowledge  as  to 
the  existence  or  non-existence  of  the  fact,  and  such  opinion 
was  not  confined  to  an  opinion  based  upon  the  personal  ap- 
pearance or  conduct  of  the  men.  In  Illinois  Central  Railroad 
Company  v.  Cragin,  supra,  cited  by  appellant,  it  was  the  state- 
ment of  the  witness  that  Standwich  "  was  under  the  influence 
of  liquor,"  and  not  the  opinion  of  the  witness,  that  was  held 
to  be  competent  testimony ;  and  to  the  same  effect  is  the  case 
of  the  City  of  Mock  Island  v.  Vanlandschoot,  supra,  also  cited. 
The  question  at  bar  called  for  a  mere  expression  of  opinion 
from  what  the  witness  saw,  and  his  opinion,  if  stated,  might 
have  been  one  derived  not  from  the  personal  appearance  or 
conduct  of  the  men,  but  merely  from  the  fact,  which  is  in 
proof,  that  he  saw  appellee  down  on  the  sidewalk  with  the 
liquor  spilled  from  his  pail.  There  was  no  error  in  sustain- 
ing an  objection  to  the  question. 

The  sixth  instruction  given  for  appellee  was  as  follows : 

"6.  Reasonable  care  means,  in  these  instructions,  that 
degree  of  care  which  may  be  reasonably  expected  from  a  person 
placed  in  plaintiff's  situation  at  the  time  of  the  alleged  injury." 

The  instruction  says,  in  effect,  that  the  degree  of  care  and 
caution  required  would  depend  upon  the  circumstances  sur- 
rounding the  plaintiff  at  the  time;  if  he  knew  that  the  sidewalk 
was  defective,  or  if  his  companion  was  drunk,  as  suggested 
by  counsel,  then  a  higher  degree  of  care  would  reasonably  be 
expected  from  him.  There  is  no  evidence  even  tending  to 
show  that  he  himself  was  under  the  influence  of  liquor. 
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The  seventh  instruction  given  for  appellee  reads  as  follows : 

"  7.  If  the  jury  believe,  from  the  evidence,  that  the  most 
direct  route  for  the  plaintiff  in  going  to  and  from  his  home  to 
his  place  of  business,  was  over  South  River  street  in  said  city 
of  Aurora,  then  the  fact  (if  shown  by  the  evidence)  that  the  side- 
walk on  said  street,  over  which  plaintiff  passed,  was  defective, 
and  had  been  in  a  defective  condition  for  some  years  previous 
to  the  alleged  injury,  would  not  oblige  him  to  take  another, 
less  convenient,  sidewalk." 

This  instruction  states  a  correct  rule  of  law.  Wharton  on 
Negligence,  sec.  997.  The  only  question  involved  in  it  is,  as 
to  his  right  to  pass  over  that  sidewalk ;  the  degree  of  care  re- 
quired of  him  in  the  event  he  did  pass  over  it,  or  the  question 
as  to  whether  it  would  or  would  not  be  ordinary  care  to  per- 
sist in  walking  over  it,  is  not  involved  in  the  instruction. 
In  City  of  Centralia  v.  Krouse,  64  111.  20,  the  sidewalk  was 
positively  dangerous,  and  practically  impassible,  and  Krouse 
had  full  knowledge  of  this,  and  it  was  culpable  negligence  in 
him  to  undertake  to  pass  over  it.  The  sidewalk  in  this  case 
was  not  of  this  character,  and,  although  out  of  repair,  had  been 
passed  over  daily,  not  only  by  appellee,  but  by  all  other 
pedestrians  who  found  it  convenient  so  to  do.  Nor  does  said 
instruction  conflict  with  the  eighth  instruction  given  for  ap- 
pellant—this latter  instruction  informing  the  jury  as  to  what 
would  be  negligence  and  a  want  of  ordinary  care  on  the  part 
of  plaintiff.  The  evidence  does  not  show  appellee,  who  was 
a  shoemaker,  knew  the  stringers  were  rotten  and  would  not 
hold  nails,  and  he  testified  on  the  trial  he  did  not  know  the 
plank  Moreau  stepped  on  was  loose,  and  that  he  had  passed 
there  that  morning  and  it  was  not  loose  then. 

It  is  urged,  that  the  first,  second,  fourth  and  eighth  in- 
structions for  appellee  are  erroneous,  in  that  they  instruct  the 
jury,  in  the  event  they  find  certain  facts,  to  "assess  damages." 
It  is  true  it  is  a  question  to  be  determined  by  the  jury,  whether 
a  plaintiff  has  sustained  damages,  and  if  so,  to  determine  how 
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much  damages.  Among  the  facts  the  jury  must  first  find, 
before  they  can  assess  any  damages,  as  they  are  told  in 
each  of  these  instructions,  is  the  fact  the  plaintiff  has 
sustained  injury.  The  injury  to  the  plaintiff  is  a  condi- 
tion precedent  to  the  recovery  of  damages.  If,  however, 
the  tort  on  the  part  of  the  defendant  is  established,  and 
a  consequent  injury  to  the  plaintiff,  then  the  right  to  recover 
some  damages,  even  if  nothing  more  than  nominal  damages, 
follows  as  a  matter  of  law.  In  the  case  of  Chicago  and  North- 
western Railway  Company  v.  Chisholm,  79  111.  584,  the  in- 
struction was  radically  different  from  the  instruction  in  this 
record;  there,  the  jury  were  told  if  they  found  the  defendant 
guilty  of  the  trespass  they  should  assess  damages,  without 
requiring  them  to  first  determine  that  the  plaintiff  had  been 
injured  or  damaged,  while,  by  the  instructions  now  before  us, 
the  jury  are  required  to  first  ascertain  whether  the  plaintiff  has 
been  injured,  and  if  they  do  so  find,  then  to  assess  the  dam- 
ages. 

The  seventh  instruction  asked  by  appellant  was  properly 
refused.  It  singles  out  a  portion  of  the  evidence  on  the  subject 
of  notice,  and  tells  the  jury  from  that  they  can  not  presume 
the  city  had  actual  notice.  It  was  for  the  jury  to  determine, 
from  all  the  evidence  bearing  on  the  question,  whether  the 
city  had  notice  of  the  condition  of  the  sidewalk,  and  they 
should  be  left  free  to  draw  their  own  conclusions  from  all 
the  testimony  before  them. 

The  eleventh  instruction  asked  by  appellant,  was  properly 
refused.  The  same  doctrine,  at  least  so  far  as  appellee's 
alleged  intoxication  is  concerned,  was  fully  covered  by  the 
seventh  instruction  given.  We  think  both  of  the  instructions 
might  properly  have  been  refused  on  the  ground  there  was 
no  evidence  tending  to  show  appellee  was  intoxicated.  Be- 
sides, the  instruction  took  from  the  jury  the  question  of  com- 
parative negligence;  and,  moreover,  we  are  not  prepared  to 
hold  that  under  any  and  all  circumstances  a  plaintiff  who  hap- 
pens to  be  passing  along  a  sidewalk  with  a  third  person  who 
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is  intoxicated,  and  such  intoxication  of  this  third  person  con- 
tributes in  any  degree  whatever  to  the  injury,  is  prevented 
from  recovering  against  the  city. 

The  jury  was  fully  and  fairly  instructed  as  to  the  law  of 
the  case,  and  appellant  has  no  right  to  complain. 

The  damages  assessed  by  the  jury  were  not  excessive.     The 

injuries  were  received  on  the  last  day  of  August,  1874,  and 

appellee  was  not  able  to  return  to  his  shop  until  the  last  week 

of  the  following  February,  and  after  his  return   he  was   not 

able  to  earn  much  more  than  one-third  of  the  wages  he  made 

before  his  fall.     When  sound,  he  made  from  $12  to  $14   per 

week.     When  he  fell  on   the  sidewalk  he  not  only  seriously 

sprained   his  ankle,  but  ruptured   the   ligaments.      The   pain 

and  suffering   were  very   considerable   and    long  continued. 

Some  expenses  were  incurred.     At  the  time  of  the  trial,  more 

than  two  years  after  the  time  of  the  injury,  his  ankle  was  not 

yet  well,  and  his  physician  stated  the  injury  was  more  serious 

than  an  actual  fracture,  and  he  thought  it   doubtful  whether 

he  would  ever  recover  the  full  use  of  the  joint. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Francois  Belanger  et  al. 

v. 

John  W.  Hersey  et  al. 

1.  Mechanic's  lien — strict,  compliance  with  statute  necessary.  The  statute 
which  gives  a  mechanic  a  lien  is  in  derogation  of  the  common  law,  and  must 
he  strictly  construed,  and  no  person  can  have  a  lien  under  it  without  showing 
a  clear  compliance  with  its  provisions. 

2.  Same — time  of  performance  and  payment.  Apetitfonfor  a  mechanic's  lien 
which  does  not  show  that  the  labor,  whether  the  contract  be  written  or 
verbal,  if  an  express  contract,  was  to  be  performed  within  three  years  from  its 
date,  or  that  payment  was  to  be  made  within  one  year  from  the  time  of  the 
completion  of  the  contract,  is  substantially  bad,  and  shows  no  right  to  the  lien 
sought 
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3.  Allegations  and  proof — party  confined  to  his  own  theory  of  his  case. 
Where  a  petition  for  the  enforcement  of  a  mechanic's  lien  sets  up  and  relies 
upon  an  express  contract,  the  petitioner  can  not  afterwards  rely  upon  a  state 
of  facts  not  set  up  and  relied  upon  in  the  petition,  as,  that  the  contract  was 
partly  express  and  partly  implied. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

Messrs.  Snowhook,  Johnson  &  Gray,  for  the  appellants. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court: 

This  was  a  petition  to  enforce  a  mechanic's  lien.  A  de- 
murrer having  been  sustained  to  the  original  petition,  by  leave 
of  the  court  an  amended  petition  was  filed,  to  which,  also,  a 
demurrer  was  interposed  and  sustained,  and  petitioners  electing 
to  abide  by  the  petition,  judgment  was  rendered  against  them 
for  costs. 

Sec.  1,  chap.  82,  Eev.  Stat.  1874,  provides:  "That  any 
person  who  shall,  by  contract,  express  or  implied,  or  partly 
expressed  and  partly  implied,  with  the  owner  of  any  lot  or 
piece  of  land,  furnish  labor  or  materials,  or  services  as  an 
architect  or  superintendent  in  building,  altering,  repairing  or 
ornamenting  any  house  or  other  building  or  appurtenance 
thereto  oii  such  lot,  or  upon  any  street  or  alley  and  connected 
with  such  building  or  appurtenance,  shall  have  a  lien  upon 
the  whole  of  such  tract  of  land  or  lot,  and  upon  such  house  or 
building  and  appurtenance,  for  the  amount  due  to  him  for 
such  labor,  material  or  services." 

The  3d  section  provides,  when  the  contract  is  expressed,  no 
lien  shall  be  created  under  this  act,  if  the  time  stipulated  for 
the  completion  of  the  work  or  furnishing  materials  is  beyond 
three  years  from  the  commencement  thereof,  or  the  time  of 
payment  beyond  one  year  from  the  time  stipulated  for  the 
completion  thereof.  If  the  work  is  done  or  materials  are  fur- 
nished  under    an  implied   contract,  no   lien   shall   be  had  by 
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virtue  of  this  act  unless  the  work  shall  be  done  or  materials 
be  furnished  within  one  year  from  the  commencement  of  the 
work  or  delivery  of  the  materials.  It  appears,  from  the  alle- 
gations of  the  petition,  that  the  work  of  petitioners  was 
done  under  an  express  contract  made  between  the  parties  be- 
fore the  work  was  commenced.  In  the  original  petition  the 
contract  is  alleged  to  be  in  writing  and  is  set  out  in  hcee  verba, 
but  in  the  amended  petition  it  is  averred  that  the  written  con- 
tract was  set  aside  before  the  work  was  begun,  and  a  verbal 
contract  made,  which  was  in  substance  like  the  written  con- 
tract. It  is,  however,  immaterial  whether  reliance  is  placed  on 
the  written  or  on  the  verbal  contract,  as  they  are  both  express 
contracts,  and  must  be  controlled  by  the  first  clause  of  the 
third  section  of  the  act  cited  supra. 

The  first  question,  therefore,  to  be  determined  is  whether 
petitioners  have  made  out,  by  the  petition,  such  a  case  as  enti- 
tles them  to  a  lien,  under  the  statute.  The  amended  petition 
does  not  allege  that  the  labor,  under  the  contract,  was  to  be 
performed  within  three  years,  nor  does  it  aver  that  the  pay- 
ment for  the  labor  was  to  be  made  within  one  year  from  the 
time  of  the  completion  of  the  contract.  These  requirements 
can  not  be  ignored — indeed  no  lien  is  given  by  the  section  of 
the  statute  which  controls  this  case,  unless  its  provisions  in 
this  regard  are  observed. 

The  statute  which  gives  a  mechanic  a  lien  is  in  derogation 
of  the  common  law,  and  must  receive  a  strict  construction, 
and  no  person  can  obtain  a  lien  under  it  unless  a  clear  com- 
pliance is  shown  with  the  requirements  of  the  statute. 

In  Cook  v.  Heald  et  al.  21  111.  425,  where  the  construction 
of  this  same  statute  arose,  it  was  said:  "The  second  section 
limits  the  time  of  the  performance  of  the  contract  to  three  years, 
and  the  payment  for  the  labor  and  materials  to  one  year  from 
the  time  of  its  completion.  This  provision  obviously  requires 
that  the  time  for  its  performance  and  the  payment  of  the 
money  shall  be  determined  at  the  time  when  the  contract  is 
entered  into,  and  not  by  alterations  and  changes  which  may  be 
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made  in  the  agreement  after  it  is  entered  into ;  and  if  there 
be  no  time  fixed  and  agreed  upon  in  the  contract,  for  the  per- 
formance of  the  labor  or  furnishing  the  materials,  within  the 
three  years  from  its  execution,  and  for  the  payment  within 
one  year  from  the  completion  of  the  labor  or  furnishing  the 
materials,  a  lien  would  not  attach."  This  decision  was  followed 
by  a  number  of  others,  where  the  same  doctrine  was  announced. 
The  construction,  therefore,  to  be  placed  upon  the  statute  may 
be  regarded  as  settled. 

It  is  true,  the  legislature,  on  the  18th  day  of  February,  1861, 
amended  the  act  of  1845,  under  which  amendment  it  was  not 
necessary  to  allege  or  prove  that  the  time  for  completing  the 
contract  was  not  extended  beyond  three  years  or  the  time  of 
payment  beyond  one  year  from  the  time  the  work  was  com- 
pleted. After  the  passage  of  this  amendment  a  different  con- 
struction was  placed  upon  the  statute  in  regard  to  liens.  See 
Roach  v.  Chapin,  27  111.  194;  Coburn  v.  Tyler,  41  id.  354; 
Baxter  v.  Hutchings,  49  id.  116;  Chicago  Artesian  Well  Co.  v. 
Corey,  60  id.  76. 

The  amendment  of  1861,  however,  can  have  no  effect  now 
upon  the  question  involved,  as  that  amendment  was  repealed 
by  the  revision  of  1874.  See  Eev.  Stat.  1874,  p.  1029,  sec. 
444.  So  far,  then,  as  express  contracts  are  concerned,  the 
construction  placed  upon  the  first  clause  of  section  3  by  this 
court,  prior  to  the  passage  of  the  amendment  of  1861,  must 
now  prevail,  and  when  the  amended  petition  is  construed  in 
view  of  the  statute  and  decisions  of  this  court,  it  was  not 
sufficient,  and  the  court  could  do  no  less  than  sustain  the 
demurrer. 

It  has  been  urged  by  appellants,  that  the  contract  may  be 
regarded  as  partly  expressed  and  partly  implied,  and  upon 
this  theory  the  petition  may  be  sustained.  The  difficulty, 
however,  with  this  petition  is  that  no  such  case  was  made  in 
the  petition.  The  petitioner  does  not  set  up  and  rely  upon  a 
contract  partly  express  and  partly  implied,  but  solely  upon  an 
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express  contract.  Under  such  circumstances,  he  can  not  now 
rely  upon  a  state  of  facts  not  set  up  and  relied  upon  in  the 
petition. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Beethold  Lcewenthal 

v. 

Cheistian  Steeng. 

1.  Malicious  prosecution — advice  as  to  probable  cause.  Where  a  party, 
before  commencing  a  criminal  prosecution  for  larceny,  consults  and  takes  the 
advice  of  highly  reputable  and  able  lawyers,  upon  a  fair  and  truthful  state- 
ment of  the  facts  to  them,  and  acts  on  their  advice,  he  will  not  be  liable  in  a 
suit  for  malicious  prosecution. 

2.  Damages — when  excessive.  Where  a  party  bids  oiF  the  personal  property 
of  his  debtor  at  a  sale  on  execution,  and  takes  actual  possession  thereof,  and 
puts  it  into  the  hands  of  an  agent  to  be  sold,  under  an  arrangement  with  the 
debtor,  that  after  the  debt  and  costs  are  realized  from  the  proceeds  of  the  sale, 
the  debtor  shall  have  the  balance,  and  the  debtor,  before  the  debt  is  so  paid, 
breaks  into  the  place  where  the  goods  are  kept,  and  removes  and  disposes  of 
them,  and  is  thereupon  arrested  for  larceny,  on  the  complaint  of  the  creditor, 
who  acts  upon  the  advice  of  counsel,  and  the  debtor  is  confined  only  a  few 
hours,  until  he  gives  bail,  $10,000  damages  in  a  verdict  in  a  suit  by  the  debtor 
for  malicious  prosecution  is  so  grossly  excessive,  as  to  evince  prejudice,  pas- 
sion or  misconception  on  the  part  of  the  jury,  and  a  remittitur  of  $4000  will 
not  cure  the  error,  the  remainder  being  also  grossly  excessive. 

3.  New  trial — excessive  damages.  Where  the  damages  found  by  a  jury  are 
so  grossly  excessive  as  to  be  accounted  for  only  on  the  ground  of  prejudice, 
passion  or  misconception,  a  remittitur  of  four-tenths  of  the  amount  will  not 
obviate  the  error,  as  the  prejudice  or  misconception  of  the  jury  probably 
influenced  the  finding  on  the  issues  of  fact. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Messrs.  Rosenthal  &  Pence,  for  the  appellant. 

Messrs.  Baenum  &  Nissen,  for  the  appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellee  brought  an  action  on  the  case  against  appellant 
for  malicious  prosecution.  The  case  was  tried  by  the  court 
and  a  jury,  and  a  verdict  was  rendered  against  defendant  for 
$10,000.  A  motion  for  a  new  trial  was  entered  by  defendant 
and  overruled  by  the  court,  and,  thereupon,  the  plaintiff 
entered  a  remittitur  of  $4000,  and  the  court  rendered  a  judg- 
ment for  $6000,  and  defendant  appeals. 

Appellee  was  indebted  to  the  bank  of  which  appellant  was 
president,  in  the  sum  of  $5000,  which  was  secured  by  a  trust 
deed  on  real  estate ;  also,  in  the  further  sum,  by  his  note,  un- 
secured, for  $1200.  When  this  last  note  matured,  a  judgment 
was  entered,  by  confession,  for  the  amount  thereof.  Before 
that  time,  and  before  the  maturity  of  the  note,  appellee  gave 
a  bill  of  sale  of  his  personal  property  to  a  third  person,  but 
received  no  consideration,  nor  does  it  appear  he  received  any 
notes  or  security  for  the  price.  Appellant  insists  the  facts  all 
show  this  sale  was  fraudulent,  but  this  appellee  denies,  and 
claims  it  was  with  a  view  of  forming  a  partnership  with  the 
purchaser.  To  say  the  least,  the  transaction  was  unusual  if 
it  was  bona  fide.  At  any  rate,  the  purchaser  surrendered  the 
property  to  appellee  through  the  assistance  of  his  attorneys. 

Afterwards,  appellant  had  an  execution  issued  on  the  bank 
judgment  levied  on  this  property  by  the  sheriff.  He,  after 
advertising,  sold  it,  and  appellant,  under  some  arrangement 
with  appellee  (but  they  differ  as  to  its  terms),  purchased  it. 
He  then  put  Hirsch,  and  Loewenthal,  his  cousin,  into  its  pos- 
session, giving  them  the  keys,  to  sell  it,  as  his  agents,  assisted 
by  appellee,  as  he  claims;  but  the  latter  insists  they  were  to 
assist  him  in  selling  it.  It  may  be  justly  inferred  that  the 
arrangement  was,  that  the  property  should  be  sold,  the  exe- 
cution costs,  interest,  and  the  expenses  attending  the  sale, 
should  be  paid,  and  if  any  balance  remained,  appellee  was  to 
have  it.  Sales  were  made  and  credits  indorsed  on  the  execu- 
tion, appellee  claiming  to  the  full  amount,  appellant  insisting 
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that  there  remains  over  $300  still  due.  On  this  question  the 
evidence  is  quite  inharmonious,  if  not  irreconcilable. 

It  appears  that  appellee,  without  the  knowledge  or  consent 
of  appellant,  went  to  the  cellar,  removed  a  partition  on  one 
side  of  it,  and  broke  off  or  removed  the  hinges  of  the  door, 
and  removed  and  sold  nearly  all  of  the  remaining  property. 
Appellant  went  to  and  consulted  two  attorneys,  claiming  to 
have  stated  the  facts  fairly,  and  they  advised  there  was  prob- 
able cause  for  a  prosecution  for  larceny  in  thus  removing  the 
property,  and  selling  and  appropriating  its  proceeds.  Appellant 
thereupon  sued  out  a  warrant,  and  had  appellee  arrested  on  a 
charge  of  larceny.  Appellee  seems  to  have  been  in  custody  a 
short  time,  only  a  few  hours,  when  he  was,  by  a  justice  of  the 
peace,  held  for  his  appearance  to  the  criminal  court  to  answer 
the  charge,  but  the  grand  jury  failed  to  find  a  true  bill.  Ap- 
pellee thereupon  sued,  with  the  result  above  stated. 

Various  errors  are  assigned,  but  we  only  propose  to  con- 
sider one,  and  that  is  the  question  whether  the  damages  are 
excessive.  Appellant  apparently  owned  the  property,  and 
appellee  seems  to  have  had  no  well  founded  pretense  to  claim 
its  possession,  but  only  such  balance  as  might  remain  after  the 
debt  to  the  bank  should  be  paid.  From  the  evidence,  we  in- 
fer it  was  not  paid,  but  that  is  disputed.  Appellant  not  only 
held  the  title,  but  he,  by  his  agents,  seems  to  have  had  the 
actual  possession.  He  consulted  and  took  the  advice  of  highly 
reputable  and  able  lawyers,  and  acted  on  that  advice.  They 
gave  it  as  their  opinion  that  there  was  probable  cause,  and  if 
he  stated  the  facts  fairly  to  them,  he  should  be  protected 
against  a  prosecution  when  he  acted  under  their  advice.  But 
if  it  were  conceded  that  there  was  not  probable  cause,  and  that 
appellant  was  actuated  by  malice,  still  the  verdict  of  ten 
thousand  dollars  is  outrageously  excessive.  It  could  only 
have  been  induced  by  prejudice,  passion,  or  a  total  misconcep- 
tion of  the  case.  And  when  it  is  so  flagrantly  excessive  as  to 
be  only  accounted  for  on  the  grounds  of  prejudice,  passion  or 
misconception,  the  remittitur  does  not  remove  the  prejudice, 
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passion  or  misconception.  These  elements  may  have  entered, 
and  probably  did  enter  into  the  finding  of  other  facts  important 
to  the  issue,  if  not  the  issue  itself.  Such  feelings  would  nat- 
urally lead  to  an  unfair  finding  against  appellant. 

But  if  this  were  not  so,  still,  under  this  evidence,  we  regard 
$6000  as  grossly  excessive,  and  the  judgment  should  not  be 
permitted  to  stand,  and  it  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Peter  Schillo  et  al. 

v. 

John  McEwen. 

1.  Limitations — when  the  statute  begins  to  run.  Where  materials  are  fur- 
nished from  time  to  time,  under  a  special  contract  to  furnish  the  iron  work 
necessary  for  a  building,  and  the  special  contract  is  abandoned  before  its  full 
performance,  by  reason  of  the  destruction  of  the  building  in  an  incomplete 
state,  in  an  action  as  upon  a  quantum  meruit,  the  Statute  of  Limitations  will 
begin  to  run  as  against  each  item  or  parcel  from  the  time  of  its  delivery,  the 
same  as  though  the  materials  had  been  delivered  without  any  special  contract 
at  all. 

2.  Remedy — upon  quantum  meruit,  where  special  contract  is  abandoned.  Where 
the  law  affords  a  remedy  in  case  of  a  partial  performance  of  a  contract,  it  is  not 
upon  the  original  contract,  but  upon  a  quantum  meruit  upon  an  implied  promise 
to  pay  so  much  as  the  material  or  labor  is  reasonably  Avorth  when  delivered 
or  accepted,  as  though  no  contract  had  ever  existed.  When  a  special  contract 
is  abandoned  by  consent,  the  effect  is  the  same  as  if  the  materials  were  de- 
livered or  labor  done  without  any  special  contract. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Mr.  Francis  Lackner,  for  the  appellants. 

Messrs.  Hoyne,  Horton  &  Hoyne,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  plaintiffs  to  re- 
cover of  defendant  for  cast  and  wrought  iron  work  delivered 
for  the  Ewing  Block,  which  defendant  had  undertaken  to  erect 
for  the  Ewing  estate.  The  declaration  contains  only  the  com- 
mon counts,  to  which  defendant  pleaded  the  general  issue,  and 
the  Statute  of  Limitations  applicable  in  such  cases.  Plaintiffs 
claim  their  contract  was  with  defendant  to  furnish  a  certain 
amount  of  iron  to  be  used  in  and  about  the  building,  but  de- 
fendant as  confidently  asserts  he  had  no  contract  with  plaintiffs. 
A  large  quantity  of  iron  was  furnished  for  the  building,  but 
not  all  called  for  by  the  contract,  when  the  building  was  de- 
stroyed by  fire  on  the  9th  of  October,  1871.  After  the  fire  the 
work  on  the  building  seems  to  have  been  abandoned  by  all 
concerned. 

There  is  no  dispute  that  the  largest  portion  of  the  items  of 
iron  work  for  which  plaintiffs  claim,  was  delivered  in  July 
and  August  before  the  destruction  of  the  building.  One  of 
plaintiffs,  however,  testified  that  "  five  thresholds  were  deliv- 
ered on  the  1st  of  October,"  but  in  that  he  must  be  mistaken. 
The  advanced  stage  of  the  building  when  it  was  destroyed, 
about  which  there  is  no  controversy,  shows  conclusively  all  that 
kind  of  work  was  used  long  before  that  date.  It  is  true,  one  of 
the  plaintiffs,  when  recalled  a  second  time,  stated  that  the  iron 
work  delivered  after  the  1st  of  October  were  frames  for  prismatic 
lights.  But  as  to  these  items  the  evidence  is  so  conflicting 
the  court  was  not  warranted  in  believing  that  any  iron  work 
for  any  purpose  was,  in  fact,  delivered  about  the  1st  of  Octo- 
ber previous  to  the  destruction  of  the  building.  This  action 
was  not  commenced  until  the  25th  of  September,  1876,  and 
a  period  of  more  than  five  years  having  elapsed  since  the  de- 
livery of  any  of  the  iron  work,  it  seems  the  Statute  of  Limi- 
tations interposed  would  constitute  a  complete  bar  to  the 
action.  Even  if  it  be  conceded  the  frames  for  the  prismatic 
lights  were   delivered  within  a   period   of  five  years,  counsel 
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does  not,  as  we  understand  him,  insist  it  is  such  a  running  ac- 
count as  would  withdraw  the  other  items  of  iron  work  from  the 
operation  of  the  Statute  of  Limitations.  The  right  of  recovery 
is  not  based  upon  a  running  account,  nor  upon  any  express 
contract,  hut  upon  an  implied  contract  which  counsel  insists 
arose  and  took  the  place  of  the  express  contract  on  the  9th  of 
October,  1871,  when  the  express  contract  was  abandoned 
on  account  of  the  destruction  of  the  building  in  an  incomplete 
state.  Where  the  law  affords  a  remedy  in  case  of  a  partial  per- 
formance of  the  contract,  it  is  not  upon  the  original  contract, 
but  it  is  upon  the  quantum  meruit  on  an  implied  promise  to 
pay  so  much  as  the  material  and  labor  were  reasonably  worth 
when*  delivered  or  accepted,  as  though  no  contract  had  ever 
existed.  Bannister  v.  Bead,  1  Gilm.  92 ;  Webster  v.  Enfield,  5  id. 
298.  Had  there  been  no  special  contract,  the  law  would  imply 
an  agreement  to  pay  for  the  iron  work  as  delivered,  and  on 
failure  to  do  so,  an  action  would  lie.  The  special  contract 
having  been  abandoned,  the  effect  is  the  same  as  if  the  ma- 
terials had  been  delivered  without  any  special  contract.  It  is 
plain,  if  the  original  agreement  was  abandoned  on  the  destruc- 
tion of  the  building  in  an  incomplete  state,  and  before  plain- 
tiffs had  fulfilled  their  contract,  there  could  be  no  recovery  for 
what  was  done,  except  upon  an  implied  agreement  to  pay  so 
much  as  the  materials  were  reasonably  worth,  and  evidently 
the  Statute  of  Limitations  will  begin  to  run  from  the  date  of 
furnishing  the  materials.  In  this  case  no  portion  of  the  iron 
work,  as  we  are  authorized  to  believe  from  the  finding  of  the 
court  below,  was  delivered  within  five  years  before  the  com- 
mencement of  the  suit,  and  hence  the  statute  pleaded  is  a  bar 
to  the  action. 

The  judgment  must,  therefore,  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Walker  :  I  am  unable  to  concur  in  the  doc- 
trine of  this  opinion.  I  hold  a  party  must  have  a  full  and 
complete  right  of  recovery  for  the  full  period  of  the  Statute 
of  Limitations,  before  his  action  can  be  barred. 
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Mr.  Justice  Dickey  :  I  concur  in  the  view  taken  by  Mr. 
Justice  Walker.  In  my  judgment  the  implied  contract  to  pay 
upon  a  quantum  meruit,  for  the  part  of  the  goods  delivered, 
did  not  arise  from  the  delivery  of  the  goods  alone,  but  from 
that  fact  and  the  fact  of  abandonment  of  the  contract.  These 
combined  when  the  fire  occurred,  and  not  before.  Then,  and 
not  till  then,  did  the  Statute  of  Limitations  begin  to  run. 


Samuel  Myers 

v. 

Benjamin  Shoneman  et  al. 

1.  Practice — affidavit  of  merits  to  plea.  An  appeal  bond  given  on  appeal  to 
the  Supreme  Court,  from  a  money  judgment,  is  a  contract  for  the  payment  of 
money,  within  the  meaning  of  the  Practice  act,  requiring  the  defendant  to  file 
an  affidavit  of  merits  with  his  plea,  when  the  plaintiff  attaches  an  affidavit 
of  his  claim  to  his  declaration. 

2.  Abbreviations — do  not  vitiate  fee  bill  if  intelligible.  Where  the  defend- 
ant is  defaulted,  and  the  cause  is  heard  before  the  court  without  a  jury,  a  fee 
bill  will  not  be  rejected  as  unintelligible  if  the  abbreviations  therein  can  be 
understood  by  the  court. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  upon  an  appeal  bond, 
by  Benjamin  Shoneman  and  Samuel  Shoneman,  against  Sam- 
uel Meyers  and  Peter  J.  Clausen. 

The  following  is  a  copy  of  the  plaintiff's  fee  bill,  referred  to 
in  the  opinion : 
"1871.     Mch.  T.     App.  and  atty.  15 :  fil.  prase.  5 ;  fil.  nar  and  copy,  10.       .30 

"         Sum's  and  fil.  40 40 

"         Ap'l  to  Nov.  terms,  each  T.  fee  50 4.00 

"         Dec.  T.  T.  fee  50 .50 

1872.     Jan'y  to  July  terms,  each  T.  50:  fil.  new  nar 3.50 

«         F.  e.  10;  fil.  not,  5;  ent,  rule  to  plead,  20 35 
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1872.  Aug.,  Sept.  and  Nov.  terms,  each  T.  fee  50 $2.00 

"         Ent.  leave  to  file  sev'l  replic's,  20 20 

Fil.  do 25 

"  Nov.  and  Dec.  terms,  each  T.  fee  50 1.00 

1873.  Jan'y  to  July  terms,  each  T.  50;  ent.  stip.  20 3.70 

"  Fil.  do.  5 05 

"  Aug.  to  Nov.  terms,  each  T.  fee  50 2.00 

"  Dec.  T.,  T.  fee  50 50 

1874.  Jan'y  to  Feb'y  T.,  T.  fee,  50;  rec.  and  ent 1.00 

"  Find.  10;  serv'g  writ,  10;  ent.  judg.  25 45 

"  Doc.  10;  ex.  and  fil.  45;  doc.  10;  ret.  10 75 

«  Sat.  15:  2  Index,  20. 55 

«  M.  and  Ec 30 

, $21.00 

Judge's  fee,  $2.50,  paid. 

"I,  John  J.  Healey,  clerk  of  the  Superior  Court  of  Cook 
county,  do  hereby  certify  that  the  above  is  a  true  copy   from 

my  fee  book. 

"John  J.  Healey." 

Mr.  William  H.  King,  for  the  appellant. 
Messrs.  Rosenthal  &  Pence,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action,  brought  upon  an  appeal  bond  given  on 
appeal  to  this  court,  from  a  money  judgment  recovered  in  the 
Superior  Court  of  Cook  county,  for  $2683  and  costs.  An  affi- 
davit of  claim  was  filed  with  the  declaration.  A  plea  of  nan 
est  factum,  not  sworn  to,  filed  by  the  defendant,  Myers,  was,  on 
motion  of  the  plaintiffs,  stricken  from  the  files  by  the  court 
below  because  no  affidavit  of  merits  was  filed  with  the  plea, 
and  the  default  of  the  defendant  was  entered,  and  judgment 
rendered  against  him,  from  which  he  appealed. 

The  striking  of  the  plea  from  the  files  is  assigned  for  error, 
upon  the  ground  that  the  suit  was  not  upon  a  contract  for  the 
payment  of  money.  This  precise  question  was  decided  by  this 
court  in  the  case  of  Coursen  v.  Browning,  86  111.  57,  where 

6—90  III. 
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it  was  held  that  an  appeal  bond  given  upon  an  appeal  from  a 
money  judgment  was  a  contract  for  the  payment  of  money. 

It  is  objected,  that  the  fee  bill,  or  the  plaintiif  's  bill  of  costs, 
in  the  case  in  the  Superior  Court,  was  improperly  admitted 
in  evidence,  because  unintelligible. 

The  abbreviations  therein  appearing  would  be  understood 
by  the  court,  before  whom,  without  a  jury,  the  cause  was  tried. 
There  is  no  force  in  the  objection. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Alvah  K.  St.  John 

v. 

William  Stephenson. 

Bankruptcy — new  promise  to  remove  discharge.  The  promise  by  which  a 
discharged  debt  of  a  bankrupt  is  revived,  must  be  clear,  distinct  and  unequiv- 
ocal. It  may  be  an  absolute  or  a  conditional  promise,  but  in  either  case  it  must 
be  unequivocal,  and  the  occurrence  of  the  condition  must  be  averred  if  the 
promise  be  conditional. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Williams,  McKenzie  &  Calkins,  for  the  appel- 
lant. 

Mr.  L.  Douglass,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

Suit  was  brought  by  appellee  against  appellant  on  a  promis- 
sory note,  given  by  the  latter  to  the  former,  on  the  1st  of 
November,  1864,  for  $880,  with  interest  thereon  at  the  rate 
of  ten  per  cent  per  annum,  payable  on  demand.     Appellant 
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pleaded  his  discharge  as  a  bankrupt,  by  order  of  the  District 
Court  of  the  United  States  for  the  Northern  District  of  this 
State,  on  the  10th  of  June,  1868.  Appellee  replied  a  new 
promise  to  pay  the  debt,  made  subsequent  to  the  discharge  by 
the  court  in  bankruptcy.  Judgment  was  rendered  for  appellee 
for  the  amount  due  on  the  note,  after  deducting  certain 
credits. 

The  rule  is,  as  stated  by  Mr.  Justice  Hunt  in  Allen  &  Co. 
v.  Ferguson,  18  Wallace,  1,  "that  the  promise  by  which  a 
discharged  debt  is  revived  must  be  clear,  distinct  and  unequi- 
vocal. It  may  be  .an  absolute  or  a  conditional  promise,  but 
in  either  case  it  must  be  unequivocal,  and  the  occurrence  of 
the  condition  must  be  averred  if  the  promise  be  conditional." 
So  it  has  been  held,  the  mere  recognition  or  acknowledgment 
by  a  bankrupt  of  a  debt  which  has  been  discharged  by  bank- 
ruptcy, does  not  create  a  legal  obligation  on  him  to  pay  the 
debt.  The  promise  must  be  express.  Porter's  Admr.  v.  Porter, 
31  Maine,  169;  Merriam  v.  Bailey,  1  Cush.  77.  And  pay- 
ment by  the  bankrupt  of  part  of  the  principal  of  the  original 
debt,  does  not  revive  the  obligation  of  the  remainder.  Mer- 
riam v.  Bailey,  supra;  White  v.  Gushing,  30  Maine,  267; 
Stark  v.  Stinson,  23  N.  H.  (3d  Foster)  259.  Nor  does  the 
payment  of  interest  on  the  entire  sum  of  the  principal.  Com. 
Inst,  for  Savings  v.  Littlefield,  6  Cush.  210. 

It  seems  to  us,  notwithstanding  the  strictness  of  proof  thus 
required,  the  jury  were  warranted  in  finding  as  they  did. 

Appellee  positively  swears  that  in  February,  1872,  appel- 
lant told  him  that  he  would  pay  him  every  dollar  of  the  note 
by  July  of  that  year.  On  cross-examination  he  gives  the  cir- 
cumstances and  language  used,  thus:  "  It  was  sometime  in 
February,  1872,  that  he  promised  to  pay  me  in  full;  he  came 
to  my  house  and  wanted  the  loan  of  a  horse  to  go  to  Ontario ; 
he  said  he  had  been  up  to  old  man  Conkie's — had  made  the 
old  man  happy;  says  he,  'I  paid  him  $70;  I  got  there  before 
he  was  up,  and/  says  he,  'I  am  going  to  settle  some  of  these 
things  that  are  hounding  me;'  and  I  just  asked  him  if  he  had 
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ever  heard  me  hounding  about  money  ;  he  said,  '  no,  you  never 
did,  but/  says  he,  'I  am  going  to  pay  you  every  dollar  I  owe 
you  by  the  first  of  July.'  "  The  evidence  plainly  shows  that 
he  owed  him  no  debt  but  that  embraced  in  the  note  in  suit. 
It  is  difficult  to  conceive  of  a  more  clear,  distinct  and  unequi- 
vocal promise  than  this. 

Appellee  is  corroborated  by  Ezra  Chapman,  whom  appel- 
lant's counsel  concede  to  be  a  most  excellent  and  worthy  man. 
Chapman  says:  "I  knew  that  Mr.  Stephenson,  through  bor- 
rowing money  from  or  using  his  brother-in-law's  money  with 
St.  John,  got  into  trouble  in  the^operation,  as  he  had  to  raise 
the  money ;  Mr.  St.  John  was  at  my  house,  and  in  our  con- 
versation I  asked  him  what  he  was  going  to  do  with  Stephen- 
son, and  if  I  recollect  right  he  said  he  was  going  to  pay  him, 
or  help  him."  Thinks  this  was  in  the  fore  part  of  1870,  though 
is  not  certain  as  to  the  year. 

On  cross-examination  Chapman  says:  "He  said,  'I  am 
going  to  pay;  yes,  I  am  going  to  help  him.?" 

Samuel  Chapman  testifies,  that  appellant  told  him  that  he 
was  going  to  make  it  all  right  with  Stephenson. 

Appellant  denies  that  he  ever  made  an  absolute  promise  to 
pay  the  debt,  and  says  that  all  he  did  was  to  promise  to  help 
him;  that  he  was  willing  to  help  him,  because  of  previous 
obligations,  but  that  he  always  carefully  refrained  from  mak- 
ing a  promise  to  pay  the  debt,  and  never  did  make  such 
promise. 

The  question  of  fact  was  fairly  before  the  jury,  and  it  would 
be  invading  their  province  to  reverse  the  judgment  merely 
because  we  might  think,  on  close  balancing  of  the  probabili- 
ties, the  preponderance  is  with  the  appellant.  It  is  impossible 
to  say  that  there  is  a  clear  and  decided  preponderance  of  the 
evidence  that  way. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel.  Louis  C.  Huck,  Collector, 

v. 

J.  Irving  Pierce  et  al. 

1.  Special  assessments — limitation — statute  construed.  The  provision  of 
sec.  279  of  the  Revenue  act  of  1872,  that  any  special  assessment  not  returned 
to  the  county  collector  before  the  first  day  of  March  succeeding  the  first  day 
of  March  next  after  it  is  due,  shall  be  considered  barred,  is  not  applicable  to 
cities  which  have  become  incorporated  under  the  act  of  April  10,  1872,  entitled 
"An  act  to  provide  for  the  incorporation  of  cities  and  villages,"  or  to  cities 
which  have  adopted  art.  9  of  that  statute,  but  applies  only  to  cities  and  villages 
making  special  assessments  pursuant  to  their  charters. 

2.  The  subsequent  act  of  May  3,  1873,  of  the  general  Revenue  law,  substi- 
tuting the  tenth  day  of  March  instead  of  the  tenth  of  February,  as  provided 
in  sec.  178  of  the  Revenue  act  of  1872,  for  the  return  of  special  assessments  to 
the  county  collector,  was  not  intended  to  render  the  act  applicable  to  cities 
acting  under  art.  9  of  the  act  relating  to  cities  and  villages. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Martin  R.  M.  Wallace,  Judge,  presiding. 

Mr.  Francis  Adams,  for  the  appellant. 
Mr.  John  P.  Wilson,  for  the  appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  was  an  application,  made  to  the  county  court  by  the 
county  collector,  for  judgment  against  certain  lands  belonging 
to  appellees,  respectively,  for  certain  special'assessments  levied 
by  the  city  of  Chicago  for  the  construction  of  certain  improve- 
ments, by  which  the  property  in  question  was  supposed  to  be 
benefited.  The  application  was  made  at  the  June  term  of  the 
court,  1877.  The  return  of  these  assessments,  made  by  the 
city  collector  to  the  county  collector  next  preceding  this  appli- 
cation, was  made  March  15,  1877.  The  assessments  in  ques- 
tion were,  by  their  terms,  due  and  payable  more  than  two 
years  prior  to  the  first  day  of  March,  1877. 
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The  only  objection  made  against  the  rendering  of  judgment 
in  the  county  court  was,  that  the  assessments  were  barred  be- 
cause they  were  not  returned  to  the  county  collector  within 
the  time  required  by  law.  In  support  of  this  position  we  are 
referred  to  section  279  of  the  Revenue  act  of  1872,  which  pro- 
vides, in  substance,  that  any  special  assessment  not  returned 
to  the  county  collector  before  the  first  day  of  March  in  the 
year  next  succeeding  the  first  day  of  March  next  after  it  is 
due,  shall  be  considered  barred,  etc. 

It  is  provided  by  the  constitution  of  1870,  art.  9,  sec.  4  : 
"The  General  Assembly  shall  provide,  in  all  cases  where  it 
may  be  necessary  to  sell  real  estate  for  the  non-payment  of 
taxes  or  special  assessments  for  State,  county,  municipal  or 
other  purposes,  that  a  return  of  such  unpaid  taxes  or  assess- 
ments shall  be  made  to  some  general  officer  of  the  county 
having  authority  to  receive  State  and  county  taxes;  and  there 
shall  be  no  sale  of  said  property  for  ai»y  of  said  taxes  or  assess- 
ments but  by  said  officer,  upon  the  order  or  judgment  of  some 
court  of  record." 

The  Revenue  act  in  the  section  relied  upon  by  appellee,  is 
found  to  have  passed  and  been  approved  March  30,  1872,  and 
went  into  force  July  1,  1872.  In  relation  to  special  assess- 
ments that  act  contains  the  following  sections : 

"§  178.  When  any  special  assessments,  made  by  any  city, 
town  or  village  pursuant  to  its  charter,  or  by  any  corporate 
authorities,  commissioners  or  persons  pursuant  to  law,  remain 
unpaid,  in  whole  or  in  part,  return  thereof  shall  be  made  to 
the  county  collector  on  or  before  the  first  day  of  February 
next  after  the  same  shall  have  become  payable,  in  like  forms 
as  returns  are  made  for  delinquent  land  taxes.  County  col- 
lectors shall  collect,  account  for  and  pay  over  the  same  to  the 
authorities  or  persons  having  authority  to  receive  the  same, 
in  like  manner  as  he  is  required  to  collect,  account  for  and 
pay  over  taxes.  The  county  collector  may,  upon  return  of 
delinquent  special  assessments  to  him,  transfer  the  amount 
thereof  from  such  returns  to  the  tax-books  in  his  hands,  set- 
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ting  down  therein,  opposite  the  respective  tracts  or  lots,  iu 
proper  columns,  to  be  prepared  for  that  purpose,  the  amounts 
assessed  against  such  tract  or  lot." 

"§  279.  When  any  special  assessment  is  not  returned  to 
the  county  collector  on  or  before  the  first  day  of  March  next 
after  it  is  due,  the  same  may  be  returned  on  or  before  the  first 
day  of  March  in  the  succeeding  year,  and  if  not  then  returned 
it  shall  be  considered  barred,  unless  return  is  prevented  by 
an  injunction  or  order  of  court,  and  the  time  such  return  is 
thus  prevented  shall  be  excluded  from  the  computation  of 
such  time." 

The  provision  was  made  in  this  statute  for  the  collection 
of  such  special  assessments  by  the  county  collector,  in  such 
manner  as  he  was  authorized  to  collect  State  and  county  taxes. 

Twelve  days  after  the  approval  of  this  statute,  an  act  "to 
provide  for  the  incorporation  of  cities  and  villages"  was  ap- 
proved, and  this  act  went  into  force  July  1,  1872.  That  act 
contains  an  article  relating  to  special  assessments  for  local 
improvements,  entitled  article  9.  By  section  54  of  that  act  it 
was  provided,  that  any  city  might,  by  ordinance,  adopt  the 
provisions  of  that  article  9  without  adopting  the  whole  act; 
and  in  such  case  such  city  should  "  have  the  right  to  take  all 
proceedings  in  this  article  provided  for,  and  have  the  benefit 
of  all  the  provisions  hereof."  The  city  of  Chicago,  by  ordi- 
nance approved  September  4,  1872,  adopted  the  provisions  of 
this  article  9  in  accordance  with  the  provisions  of  section  54 
of  that  article.  Section  178  of  the  general  Revenue  law  of 
March  30,  1872,  was  so  amended  May  3,  1873,  as  to  make  it 
applicable  to  special  assessments,  the  return  of  which  should 
be  made  on  or  before  the  10th  day  of  March  (instead  of  the 
10th  day  of  February)  next  after  the  same  should  become 
payable. 

By  article  9  of  the  act  for  the  incorporation  of  cities  and 
villages,  approved  April  10,  1872,  it  was  provided,  among 
other  things : 

"  §  39.     It  shall   be  the   duty  of  the  collector  of  special 
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assessments,  within  such  time  as  the  city  council  or  board  of 
trustees  may,  by  ordinance,  provide,  to  make  a  report,  in 
writing,  to  the  general  officer  of  the  county  authorized  or  to 
be  designated  by  the  general  Revenue  law  of  this  State  to 
apply  for  judgment  and  sell  land  for  taxes  due  the  county  and 
State,  of  all  the  lands,  town  lots  and  real  property  on  which 
he  shall  have  been  unable  to  collect  special  assessments,  with 
the  amount  of  special  assessments  due  and  unpaid  thereon," 
etc. 

"  §  48.  If,  from  any  cause,  any  city  or  village  shall  fail  to 
collect  the  whole  or  any  portion  of*  any  special  assessment 
which  may  be  levied,  which  shall  not  be  canceled  or  set  aside 
by  the  order  of  any  court,  for  any  public  improvement  author- 
ized to  be  made  and  paid  for  by  special  assessment,  the  city 
council  or  board  of  trustees  may,  at  any  time  within  five  years 
after  the  confirmation  of  the  original  assessment,  direct  a  new 
assessment  to  be  made  upon  the  delinquent  property  for  the 
amount  of  such  deficiency,  and  interest  thereon  from  the  date 
of  such  original  assessment,  which  assessment  shall  be  made, 
as  near  as  may  be,  in  the  same  manner  as  is  herein  prescribed 
for  the  first  assessment.  In  all  cases  where  partial  payments 
shall  have  been  made  on  such  former  assessment,  they  shall 
be  credited  or  allowed  on  the  new  assessment  to  the  property 
for  which  they  were  made,  so  that  the  assessment  shall  be 
equal  and  impartial  in  its  results.  If  such  new  assessment 
prove  ineffectual,  either  in  whole  or  in  part,  the  city  council 
or  board  of  trustees  may,  at  any  time  within  said  five  years, 
order  a  third,  and  so  on,  to  be  levied  in  the  same  manner  and 
for  the  same  purpose;  and  it  shall  constitute  no  legal  objection 
to  such  assessment  that  the  property  may  have  changed  hands 
or  been  encumbered  subsequent  to  the  date  of  the  original 
assessment,  it  being  the  true  intent  and  meaning  of  this  sec- 
tion to  make  the  cost  and  expense  of  all  public  improvements, 
to  be  paid  for  by  special  assessments,  a  charge  upon  the  prop- 
erty assessed  therefor,  for  the  full  period  of  five  years  from 
the  confirmation  of  the  original  assessment,  and  for  such  longer 
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period  as  may  be  required  to  collect,  in  due  course  of  law,  any 
new  assessment  ordered  within  that  period." 

"  §  51.  All  special  assessments  levied  by  any  city  or  vil- 
lage under  this  act  shall,  from  the  date  of  assessment,  be  a  lien 
upon  the  real  estate  upon  which  the  same  may  be  imposed, 
and  such  lien  shall  continue  until  such  special  assessments  are 
paid." 

The  majority  of  the  court,  after  full  consideration  of  the 
elaborate  discussion  of  the  question  found  in  the  printed  argu- 
ments on  file,  are  inclined  to  hold  that  section  279  of  the 
Revenue  law  is  not  applicable  to  cities  which  have  become 
incorporated-  under  the  act  of  April  10,  1872,  entitled  "An 
act  to  provide  for  the  incorporation  of  cities  and  villages,"  or 
to  cities  which  have  adopted  article  9  of  that  statute. 

Section  279,  providing  that  special  assessments  not  returned 
to  the  county  collector  before  the  first  day  of  March  next  after 
due  may  be  returned  on  or  before  the  first  day  of  March  in 
the  succeeding  year,  and  if  not  then  returned  shall  be  consid- 
ered barred,  was  evidently  enacted  in  connection  with,  and 
was  intended  as  a  limitation  to,  section  178  of  the  Revenue 
act,  which  provided  that  county  collectors  should  collect  and 
account  for  special  assessments  in  like  manner  as  taxes,  in 
cases  where  such  assessments  were  made  by  any  city  pursuant 
to  its  charter,  and  returned  to  the  county  collector  on  or  be- 
fore the  10th  day  of  February  next  after  the  same  should 
become  due. 

This  act  was  passed  March  30,  1872.  At  that  time  there 
was  no  general  law,  applicable  to  all  cities,  providing  a  mode 
of  levying  and  collecting  special  assessments,  but  each  city  had 
a  mode  provided  in  its  own  charter.  "An  act  to  provide  for 
the  incorporation  of  cities  and  villages,"  was  passed  and  ap- 
proved April  10,  1872.  Article  9  of  that  act  provides  a  gen- 
eral mode  of  assessing  and  collecting  special  assessments,  and 
it  is  provided  by  that  act  that  any  city  may  adopt  the  provi- 
sions of  article  9  without  adopting  the  entire  act  as  its  charter. 
The  city  of  Chicago  adopted  this  article  9  on  the  4th  of  Sep- 
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tember,  1872.  By  section  153  of  this  latter  act,  the  city  col- 
lector of  special  assessments  is  required  to  make  a  return  of 
such  special  assessments  to  the  county  collector  "within  such 
time  as  the  city  council  may,  by  ordinance,  provide."  The  giv- 
ing to  the  city  council  the  unlimited  discretion  to  fix,  by  ordi- 
nance, the  time  when  the  return  of  a  special  assessment  shall 
be  made  to  the  county  collector,  is  evidently  incompatible 
with  the  provision  of  section  178,  which  required  it  to  be 
made  on  or  before  the  10th  day  of  February  next  after  due. 
Hence,  by  the  provisions  of  section  6  of  the  general  City 
Charter  act,  section  178  of  the  Revenue  law,  in  so  far  as  it 
fixed  the  time  of  making  the  return  to  the  county  collector, 
became  inapplicable  to  the  city  of  Chicago.  The  subsequent 
change,  by  the  act  of  May  3,  1873,  of  the  general  Revenue 
law,  substituting  the  10th  of  March  instead  of  the  10th  of 
February  as  the  time  when  such  assessment  should  be  made 
returnable,  was  not  intended  to  render  the  act  applicable  to 
cities  acting  under  article  9  of  the  City  Charter  act,  and  sec- 
tion 279,. providing  that  such  assessments  should  be  considered 
barred  unless  returned  before  the  first  day  of  the  second  month 
of  March  occurring  next  after  the  assessment  became  due, 
being  originally  a  limitation  of  the  provisions  of  the  act  of 
March  30,  1872,  fixing  a  specific  time  for  their  return,  can 
have  no  application  to  cities  acting  under  article  9  of  said 
City  Charter  act. 

Entertaining  these  views,  we  think  the  objection  made  to 
the  judgment  upon  the  assessment  in  this  case  in  the  county 
court  was  untenable,  and  ought  to  have  been  overruled. 

For  the  error  in  sustaining  that  objection,  the  judgment 
of  the  county  court  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Scott  and  Scholfield,  JJ.:  We  do  not  concur  in  this 
opinion. 


1878.]  Culver  v.  Johnson.  91 

Opinion  of  the  Court. 


Morton  Culver 

v. 

WlLHELMINA  JOHNSON. 

1.  Practice — amending  affidavit  of  merits.  Where  a  defendant  files  an  affi- 
davit of  merits  with  his  plea,  in  substantial  compliance  with  the  statute, 
which  is  adjudged  insufficient,  if  he  files  an  amended  affidavit  showing  the 
defense,  which  is  insufficient,  he  can  not  assign  for  error  the  decision  as  to  the 
first.  By  amending  he  waives  it,  and  having  undertaken  to  comply  with  a 
rule  to  file  an  amended  one,  and  stating  the  facts,  he  must  show  a  meritorious 
defense. 

2.  General  issue — defense  under — matter  in  abatement.  An  agreement,  after 
the  maturity  of  a  note  on  a  valid  consideration,  to  extend  the  time  of  payment 
beyond  the  time  when  suit  is  brought  on  the  note,  can  not  be  pleaded  in  bar 
of  the  action,  but  only  in  abatement,  and  therefore  can  not  be  shown  under  the 
general  issue. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Morton  Culver,  pro  se. 

Messrs.  Gardner  &  Schuyler,  for  the  appellee: 

The  defendant  having  undertaken  to  comply  with  the  rule 
of  the  court,  it  was  incumbent  on  him  to  set  forth  in  detail 
such  facts  as  would  show  a  meritorious  defense.  Stuber  v. 
Sohack,  83  111.  191 ;  Hays  v.  Loomis,  84  id.  18. 

The  matter  stated  in  the  amended  affidavit  is  in  abatement 
and  not  in  bar  of  the  action,  and  comes  too  late  after  pleading 
in  bar.  Archibald  v.  Argall,  53  111.  308  ;  Palmer  v.  Gardiner, 
77  id.  145. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

Appellee  sued  appellant  in  the  Superior  Court  of  Cook 
county,  upon  a  promissory  note  executed  by  appellant  to  one 
Stubbings,  and  by  said  Stubbings  assigned  to  appellee.  An 
affidavit  of  claim  was  filed  with   the  declaration.     Appellant 


92  Culver  v.  Johnson.  [Sept.  T. 

Opinion  of  the  Court. 

filed  the  general  issue,  and  therewith  an  affidavit  of  merits, 
which  was  probably  in  substantial  compliance  with  the  stat- 
ute,— but  it  was  by  the  court  adjudged  to  be  insufficient.  Ap- 
pellant was  then  ruled  to  file  on  the  following  morning  an 
amended  affidavit  showing  his  defense.  The  amended  affi- 
davit was  filed,  but  it  was  held  by  the  court  the  defense  shown 
was  not  a  good  one,  and  it  was  ordered  the  plea  and  affidavit 
of  merits  be  stricken  from  the  files;  and  thereupon  the  court 
assessed  the  damages  at  $547,  and  rendered  judgment  therefor. 

The  question  of  the  sufficiency  of  the  first  affidavit  filed  with 
the  plea,  is  not  before  us.  If  appellant  had  intended  to  rely 
on  that  affidavit  he  should  have  stood  by  it,  but  by  filing  the 
second  or  amended  affidavit  he  waived  the  first,  and  relied 
wholly  on  the  second.  He  was  not  bound  to  observe  the  rule 
entered  requiring  him  to  file  this  second  affidavit,  but,  having 
undertaken  to  comply  with  the  rule,  it  was  incumbent  on  him 
to  show  he  had  a  meritorious  defense  to  the  alleged  cause  of 
action.  Stuber  v.  Schack,  83  111.  191;  McCormick  v.  Wells, 
ib.  239;  Hays  v.  Loomis,  84  id.  18. 

In  the  second  affidavit  appellant  did  not  content  himself 
with  following  the  language  of  the  statute,  but  stated  the  par- 
ticular facts  which  constituted  his  defense,  and  the  facts  thus 
stated  negatived  the  idea  he  had  any  defense  he  could  then 
make  to  the  cause  of  action  set  forth  in  the  declaration.  The 
defense  disclosed  by  the  affidavit  was,  that  after  the  maturity 
of  the  note  and  before  its  assignment  by  Stubbings  to  appellee, 
he,  Stubbings,  in  consideration  of  the  agreement  of  appellant 
to  pay  within  thirty  days  $100,  back  interest  and  a  bonus  of 
$75,  agreed  to  extend  the  time  of  payment  for  one  year;  but 
that  Stubbings  transferred  the  note  to  appellee,  who  took  with 
full  notice,  and  that,  in  violation  of  the  agreement,  a  sale 
under  a  trust  deed  given  to  secure  the  note,  was  advertised 
within  the  thirty  days  and  the  land  sold;  and  that  the  suit 
was  commenced  before  the  1st  day  of  November,  1877,  to 
which  time  the  payment  of  the  note  had  been  extended  by 
said  agreement. 
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According:  to  the  decision  of  this  court  in  Archibald  v. 
Argall,  53  111.  307,  when  an  action  is  prematurely  brought, 
because  of  an  agreement  to  extend  the  time  of  payment,  which 
has  not  elapsed,  it  is  matter  in  abatement  only,  and  not  in  bar 
of  the  action;  and  such  defense  can  not  be  interposed  after  a 
plea  in  bar.  It  may  be,  if  the  defense  had  been,  that  at  the 
time  of  the  institution  of  the  suit  the  money  was  not  due  by 
the  terms  of  the  contract  sued  on,  a  different  rule  would  apply, 
but  as  the  matter  here  relied  on  was  a  subsequent  agreement 
dehors  the  contract  counted  on  in  the  declaration,  that  ques- 
tion is  not  now  before  us  for  decision.  The  case  may  be  some- 
what analogous  to  that  of  a  plea  of  coverture  as  to  contracts 
made  prior  to  the  recent  statute.  As  to  such  contracts  it  is 
the  law  that  coverture  at  the  time  of  making  the  contract  may 
be  given  in  evidence  under  the  general  issue,  but  that  cover- 
ture which  has  taken  place  since  the  making  of  the  contract 
must  be  pleaded  in  abatement.  1  Chit.  PL  477 ;  Streeter  v. 
Streeter,  43  111.  155.  Under  the  general  issue  appellant  could 
not  have  availed  himself  of  his  supposed  defense,  even  if  his 
plea  had  been  allowed  to  stand,  and  he  was  not  injured  by  the 
act  of  the  court  in  striking  it  from  the  files. 

The  judgment  must  be  affirmed. 

Judgment  affirmed, 

Mr.  Justice  Dickey  :  I  can  not  concur  in  the  views  ex- 
pressed in  this  case.  Until  a  debt  is  due,  the  creditor  has  no 
cause  of  action.  The  fact  that  it  is  not  due,  is  matter  in  bar 
and  not  of  abatement,  and  this,  whether  the  time  of  payment 
is  governed  by  the  terms  of  the  original  contract,  or  by  a 
subsequent  valid  contract.  The  question  was  not  involved  in 
the  case  quoted  in  53  111.,  and  what  is  said  in  that  case  ought, 
I  think,  to  be  disapproved. 
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Olof  Benson 

v. 

Gustav  Johnson. 

1.  Practice — five-day  rule,  void.  The  rule  of  the  Superior  Court  of  Cook 
county  known  as  the  "  five-day  rule,"  by  which  a  case  may  be  taken  up  and 
disposed  of  out  of  its  order  on  the  docket,  is  inconsistent  with  the  practice  as 
established  by  general  law,  and  void. 

2.  The  provision  in  the  Practice  act  that  a  case  may  be  tried  out  of  its 
order  on  the  docket,  for  good  cause,  does  not  authorize  the  adoption  of  a  rule 
such  as  the  "five-day  rule." 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Morton  Culver,  for  the  appellant. 

Messrs.  Mosness  &  Underwood,  for  the  appellee. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court: 

This  is  an  appeal  from  a  judgment  rendered  in  the  Superior 
Court  of  Cook  county,  where  the  cause  was  taken  up  and  tried 
out  of  its  order  on  the  docket,  under  what  is  known  as  the 
"five-day  rule"  in  that  court.  The  power  of  the  court  to  adopt 
that  rule  was  considered  by  this  court  in  Fisher  v.  The  Na- 
tional Bank  of  Commerce,  73  111.  34,  and  it  was  there  held,  that 
the  rule  was  inconsistent  with  the  practice  as  established  by 
general  law,  and  was  void.  The  decision  in  the  Fisher  case 
has  been  followed  and  adhered  to  in  every  case  where  the 
question  has  since  arisen,  and  it  will  not  be  necessary  here  to 
enter  upon  a  discussion  of  the  merits  or  demerits  of  that  de- 
cision. The  question  of  practice  involved  was  settled  in  the 
Fisher  case  after  mature  deliberation.  We  believe  it  to  be 
right,  and  it  will  not  be  disturbed. 

It  is,  however,  contended  by  appellee,  that  the  decision  in 
this  case   may   be  sustained   by   Smith  v.  The    Third  National 


1878.]  t  Whitehouse  et  al.  v.  Halstead.  95 

Syllabus. 

Bank  of  St.  Louis,  79  111.  118.  In  that  case,  under  a  sec- 
tion of  the  Practice  act  which  provides  that  "  all  causes  shall 
be  tried  or  otherwise  disposed  of  in  the  order  they  are  placed 
on  the  docket,  unless  the  court,  for  good  cause,  shall  otherwise 
direct,"  it  was  held,  that  a  circuit  court  has  power,  for  good 
and  sufficient  cause,  to  order  a  cause  tried  before  it  has  been 
reached  for  trial  on  a  call  of  the  docket.  The  decision  is  but 
a  reiteration  of  the  statute,  but  there  was  no  intimation  in 
the  decision  that  a  court  has  the  power  to  adopt  a  rule  of 
practice  like  the  "five-day  rule,"  and  take  up  and  try  causes 
under  it;  nor  is  there  anything  said  in  that  case  intended  to 
overrule  or  in  the  least  militate  against  the  decision  of  this 
court  in  Fisher  v.  The  National  Bank  of  Commerce,  and  subse- 
quent cases  where  the  doctrine  of  the  Fisher  case  has  been 
followed. 

In  the  case  under  consideration  no  good  cause  was  shown 
for  a  trial  of  the  cause  out  of  its  regular  order  on  the  docket, 
but  the  case  was  taken  up  and  tried  under  a  rule  of  the  court 
which  conflicts  with  the  law  of  the  State.  For  this  reason  the 
judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Francis  Whitehouse  et  al, 

v. 

Henry  S.  Halstead. 

1.  Evidence — admissibility  under  pleadings — stipulation.  A  party  can  not  ob- 
ject to  the  admission  of  evidence  for  want  of  proper  pleadings,  when  it  is  stip- 
ulated that  the  plaintiff  may,  on  the  trial,  introduce  any  evidence  which  he 
could  under  pleadings  properly  pleaded  and  necessary  to  make  out  his  case, 
and  that  the  defendant  may  do  likewise  as  to  his  defense,  under  the  general 
issue.  This  is  a  waiver  of  all  technicalities,  and  consent  to  try  the  case  on 
its  merits. 

2.  Shipping — liability  of  consignee  for  demurrage  for  delay  in  discharging  cargo. 
It  is  the  duty  of  a  consignee  of  a  cargo  by  vessel  on  the  lakes  to  discharge  the 


96  Whitehouse  et  al.  v.  Halstead.         [Sept.  T. 

Brief  for  the  Appellants. 

vessel  within  a  reasonable  time  after  her  arrival  in  the  port  of  destination, 
and  failing  to  do  so  he  will  be  liable  for  the  damages  sustained  by  the  delay. 

3.  In  the  absence  of  any  custom  to  allow  any  deduction  for  delay  caused 
by  unloading  other  vessels  already  in  dock,  the  owner  of  the  vessel  will  not 
be  required  to  bear  the  loss  occasioned  thereby,  but  the  consignee  must  be 
ready  to  receive  the  freight  within  the  time  fixed  by  the  custom  of  the  port, 
after  the  vessel  arrives.  When  he  charters  a  vessel  there  is  an  implied  agree- 
ment that,  he  will  not  delay  the  commencement  to  discharge  the  cargo  beyond 
the  time  allowed  by  the  custom  of  the  port,  for  the  breach  of  which  he  must 
respond  in  damages. 

4.  Where  the  owner  of  a  vessel  chartered  for  a  cargo  makes  no  agreement 
to  perform  the  voyage  in  any  specified  time,  and  the  voyage  is  not  unusually 
long,  he  will  not  be  required  to  bear  the  loss  for  a  delay  in  commencing  the 
discharge  of  the  cargo,  by  other  vessels  being  in  dock  on  his  arrival,  because 
he  might  have  made  the  voyage  two  days  earlier,  and  befoi-e  the  other  vessels 
were  placed  in  dock  for  discharge. 

5.  A  party  chartering  a  vessel  will  not  be  excused  from  the  payment  of 
damages  caused  by  delay  thi*ough  his  fault  in  discharging  the  cargo,  because 
the  unloading  was  prevented  by  rain,  when  the  unloading  might  have  been 
completed  before  the  rain  except  for  his  fault;  but  he  will  not  be  charged  for 
a  Sunday,  where  it  does  not  appear  that  the  vessel  could  have  been  loaded  and 
left  port,  in  any  event,  before  the  succeeding  Monday. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

Messrs.  Judd  &  Whitehouse,  for  the  appellants : 

There  can  be  no  recovery  under  the  pleadings.  The  plain- 
tiff could  not  recover,  under  the  common  counts,  for  demur- 
rage. 2  Chit.  PL  16  Am.  ed.  118,  note;  Chitty  on  Carriers, 
143;  3  Chit,  on  Com.  Law.  426 ;  Horn  v.  Bernsau,  9  Car.  & 
P.  709;   Clendaniel  v.  Tuckerman,  17  Barb.  184. 

Where  there  is  no  express  stipulation  as  to  the  time  of  un- 
loading, a  consignee  is  not  liable  for  delays  occurring  without 
his  fault,  or  a  failure  on  his  part  to  comply  with  some  of  the 
obligations  imposed  on  him  by  law,  or  a  custom  of  the  port. 
Fulton  v.  Blake,  5  Bissell,  371;  Beard  v.  Cross,  20  ST.  Y.  85; 
Worden  v.  Bemis,  32  Conn.  273;  The  Glover,  1  Brown's  Adm. 
166;  Sprague  v.  West,  Abb.  Adm.  548;  W.  Trans.  Co.  v. 
Hawley,  1  Daley,  327 ;  Fisher  v.  Abeel,  44  (N.  Y.)  How.  Pr. 


1878.]  ,  Whitehouse  et  al.  v.  Halstead.  97 

Brief  for  the  Appellee. 

E,.  432;  Burmeister  v.  Hodgson,  2  Camp.  448;  Abbott  on 
Shipping,  312,313. 

The  burden  of  proof  was  on  the  plaintiff  below,  and  it  is 
material  to  show  that  the  vessel  was  not  in  fault.  Worden  v. 
Bemis,  32  Conn.  273;  Cross  v.  Beard,  20  N.  Y.  85;  Sedg. 
Dam.  573  (468) ;  Benedict's  Adm.  177,  sec.  297. 

The  damages  were  excessive,  and  were  not  computed  with 
sufficient  certainty,  nor  upon  the  proper  basis.  The  Rhode 
Island,  1  Abb.  Adm.  106,  N.;  The  Appollo,  9  Wheat.  378; 
Smith  v.  Cowdry,  1  How.  35;  W.  Trans.  Co.  v.  Hawley,  1 
Daley,  332. 

Messrs.  Gardner  &  Schuyler,  for  the  appellee, 

Upon  the  first  point  made  for  appellant,  call  the  atten- 
tion of  the  court  to  the  stipulation  in  regard  to  the  admission 
of  evidence. 

No  objection  was  made  or  exception  taken  to  the  plaintiffs' 
evidence  on  the  trial  on  the  ground  of  the  insufficiency  of  the 
declaration. 

It  is  the  settled  law  of  this  court,  when  the  declaration  is 
not  sufficient  to  sustain  the  cause  of  action  or  a  recovery  there- 
on, such  objection  must  be  taken  advantage  of  by  motion  in 
arrest  of  judgment,  and  can  not  be  made  for  the  first  time  in 
this  court.  Troy  v.  Reilley,  3  Scam.  258 ;  Browner  v.  Lomax 
etal  23  111.  496;  Wilson  v.  Myrieh,  26  id.  35;  Scofield  v. 
Settley,  31  id.  515;  Parr  v.  Van  Horn,  38  id.  226;  Haynes  v. 
Lucas,  50  id.  436 ;  Nelson  v.  Benson,  69  id.  27. 

The  law  is  well  settled  that  the  consignee,  after  the  arrival 
of  a  vessel,  is  bound  to  discharge  her  within  a  reasonable 
time,  if  he  has  the  facilities  for  so  doing.  Worden  v.  Bemis, 
32  Conn.  268;  Beard  v.  Cross,  20  N.  Y.  85. 

The  court  below  has  disposed  of  the  question  of  fact  con- 
trolling this  case  in  favor  of  the  plaintiff;  and  even  if  there 
was  a  serious  conflict  of  evidence,  this  court  has  repeatedly 
said  they  will  not  disturb  a  verdict  or  finding  of  fact  on  that 
account.  Bloomer  v.  Duman,  12  111.  245;  Peoria  et  al.  v. 
7—90  III. 
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Anapoe,  45  id.  85;  Morgan  v.  Ryerson,  20  id.  343;  MUliken 
v.  Taylor,  53  id.  509;  City  of  Chicago  v.  Garrison,  52  id.  516; 
Gallop  v.  Smith,  24  id.  586;  Hope  Ins.  Co.  v.  Lonergan,  48 
id.  49. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

On  the  17th  day  of  September,  1873,  appellants,  through 
their  agents  at  Buffalo,  New  York,  chartered  the  schooner 
"  Homer,"  belonging  to  appellee,  to  carry  for  them  from  that 
place  702  tons  of  coal  to  Chicago.  The  vessel  sailed  from 
Buffalo,  loaded  with  the  coal,  on  the  next  day,  and  arrived  in 
Chicago  on  the  29th  of  the  month.  It  was  sent  to  appellants' 
dock,  at  Twenty-second  street,  in  the  city,  where  it  arrived  at 
about  two  o'clock  in  the  afternoon,  and  the  unloading  of  the 
vessel  was  completed  and  it  was  discharged  on  the  morning 
of  the  7th  day  of  October. 

The  evidence  shows  that  appellants,  at  the  time,  had  two 
docks  in  Chicago,  but  on  the  arrival  of  the  "Homer"  other 
vessels  were  unloading  coal  at  each  one  of  them.  It  also  ap- 
pears, that  at  the  other  dock  two  vessels  could  have  been 
unloaded  at  the  same  time ;  that  after  the  vessel  arrived,  and 
before  it  was  discharged,  it  rained  a  day  and  a  half,  and  one 
Sunday  intervened. 

It  appears,  from  the  evidence,  and  it  is  conceded,  that  the 
consignee  is  allowed  twenty-four  hours,  by  the  custom  at  that 
port,  to  place  a  vessel  in  dock  and  to  commence  unloading, 
after  it  arrives  in  port.  The  evidence  also  shows  that  two 
days  and  a  half  would  have  been  a  reasonable  time  within 
which  to  have  unloaded  this  cargo  of  coal.  It  is  conceded 
that  it  is  the  duty  of  the  consignee  to  discharge  a  vessel  within 
a  reasonable  time,  and  failing  to  do  so  he  is  liable  to  damages, 
in  the  nature  of  demurrage,  for  the  value  of  the  use  of  the 
vessel  during  the  time  it  is  unreasonably  delayed.  The  evi- 
dence varied  as  to  the  value  of  the  use  of  the  vessel  from  $60 
to  $250  dollars  a  day.  Defendants  insisted  that  there  was  no 
unnecessary   delay,   and    plaintiff  insisted   there   was.      The 
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court,  by  agreement  of  parties,  tried  the  case  without  a  jury, 
and  found  there  was  four  and  a  half  days  unnecessary  delay, 
and  allowed  $125  per  day,  and  found  a  balance  due  on  the 
freight  of  the  coal,  amounting  to  the  sum,  in  the  aggregate, 
of  $890.67,  and  rendered  judgment  for  that  amount.  To  re- 
verse this  judgment  defendants  appeal. 

It  is  first  urged,  that  as  this  is  not  strictly  demurrage,  but 
only  damages  in  the  nature  of  demurrage,  appellee  could  not 
recover  under  the  common  counts  for  demurrage,  but  if  there 
was  a  cause  of  action,  a  recovery  could  only  be  had  under  a 
special  count  on  the  implied  contract  that  there  should  be  no 
unreasonable  delay,  and  the  declaration  only  containing  the 
common  counts,  it  was  error  to  render  a  judgment  against 
appellants.  In  answer  to  this  position  it  is  only  necessary, to 
say,  the  evidence  was  admissible  under  the  stipulation.  The 
written  agreement  filed  provides,  the  plaintiff  might,  on  the 
trial,  introduce  any  evidence  which  he  could  under  "  pleadings 
properly  pleaded,"  and  which  might  be  necessary  to  make  out 
his  claim  for  demurrage,  etc.,  and  the  defendants  might  do 
likewise  as  to  their  defense,  under  the  general  issue.  We  ap- 
prehend, the  parties,  in  entering  into  this  stipulation,  intended 
to  avoid  all  technicalities,  and  to  try  the  case  on  the  merits. 
This  is  the  fair  construction  of  the  agreement,  and  the  evidence 
was,  under  it,  admissible,  whether  it  proved  a  strict  demurrage, 
or  only  damages  in  the  nature  of  demurrage. 

Again,  we  find  no  exceptions  to  introducing  the  evidence 
under  these  counts  and  stipulation,  and  the  objection  comes 
too  late  when  raised  for  the  first  time  in  this  court. 

It  is  claimed  the  court  below  erred  in  holding  there  was 
unreasonable  delay;  that  the  "Homer"  was  discharged  in  its 
turn,  and  as  expeditiously  as  the  nature  of  the  case  would 
admit;  that  one  and  a  half  days  should  have  been  allowed  on 
account  of  rain  and  another  for  Sunday,  and  the  time  the  other 
vessel  was  being  discharged.  It  is  agreed  that  the  consignee 
in  this  class  of  cases  is  bound  to  discharge  the  vessel  in  a  rea- 
sonable  time,  and   failing  to  do  so  is  liable  for  the  damages 
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sustained;  and  the  court  seems  to  have  determined  that  it  was 
reasonable  to  allow  two  and  a  half  days  to  remove  the  cargo, 
and  the  one  day  allowed  by  custom  added,  here  deducted  from 
the  eight  days  the  vessel  was  at  the  dock,  leaves  four  and  a 
half  days  of  detention.  It  seems  that  no  allowance  was  made 
for  the  intervening  Sunday.  Had  that  been  deducted,  there 
would  have  been  but  a  trifle  over  three  days  demurrage. 

We  do  not  understand  that  the  custom  allows  any  deduction 
for  delay  caused  by  unloading  vessels  already  in  dock,  nor  do 
we,  as  a  matter  of  fact,  think  it  reasonable  that  the  vessel 
owner  should  be  required  to  bear  the  loss.  He  has  no  control 
over  the  dock  or  force  engaged  in  discharging  the  cargo.  If 
he  had,  then  the  loss  would  properly  fall  on  him;  but  these 
things  being  under  the  control  of  the  consignee,  he  must  so 
arrange  as  to  produce  no  delay,  and  failing  or  being  unable  to 
do  so  it  is  his  fault  or  misfortune,  for  which  he  should  be 
held  liable.  When  he  chartered  the  vessel  there  was  an  im- 
plied agreement  that  he  would  not  delay  the  commencement 
to  discharge  the  cargo  beyond  the  time  allowed  by  the  custom 
of  the  port,  and  failing  to  do  so,  he  must  respond  in  damages. 

It  is  urged,  the  consignees  had  a  right  to  expect  that  the 
vessel  would  arrive  two  days  earlier,  and  that  two  other  ves- 
sels, leaving  the  port  at  Buffalo  two  days  after  the  "Homer/' 
reached  the  port  at  Chicago  before  she  did ;  that  had  she 
made  the  usual  time,  and  arrived  two  days  earlier  than  the 
others  that  were  at  the  docks  when  she  came  in,  there  would 
have  been  no  delay,  and  the  owner  should  be  held  to  be  in 
fault.  He  did  not  agree  to  make  the  voyage  in  any  specified 
time,  and  the  law  only  required  him  to  make  it  in  a  reason- 
able time.  Each  party  must  have  known  that  they  could  not 
more  than  approximate  the  time  of  its  arrival — that  it  would 
probably  be  within  the  longest  period  a  voyage  is  made  with- 
out accident  or  unusually  rough  weather,  and  this  voyage  was 
not  unusually  long.  It  is  but  reasonable  to  require  the  con- 
signee to  so  arrange  that  he  can  commence  discharging  the 
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cargo  at  the  end  of  the  day  allowed   for  the  purpose  by  the 
custom  of  the  port. 

The  question  is  also  presented  whether  the  consignees  shall 
be  liable  for  the  day  and  a  half  that  the  rain  prevented  the 
unloading  of  the  coal.  Had  they,  at  the  end  of  the  first  day, 
commenced  discharging  the  cargo,  and  used  reasonable  efforts 
to  remove  it,  the  evidence  shows  it  could  have  been  completed 
by  Thursday  night,  and  they  were  only  prevented  by  rain 
from  working  on  Friday  and  until  noon  on  Saturday.  Thus 
it  is  seen,  it  was  the  fault  of  the  consignees  that  the  vessel  was 
not  discharged  before  the  rain  commenced,  and  this  being 
true,  it  follows  that  they  must  pay  for  the  detention  for  that 
time,  whether  dry  or  wet.  Had  this  rain  occurred  on  Tues- 
day and  Wednesday,  or  during  the  two  days  and  a  half  fol- 
lowing the  day  allowed  by  the  custom  of  the  port,  a  very 
different  and  perhaps  a  difficult  question  would  have  arisen, 
to  determine  whether  the  owner  of  the  vessel,  or  the  consignees, 
should  have  lost  the  time  and  sustained  the  loss ;  but  that 
question  does  not  arise,  and  we  will  not  consider  it  in  this 
case. 

But,  from  the  finding  of  the  court,  appellants  were  required 
to  pay  for  the  detention  on  the  Sunday  intervening  the  arrival 
and  departure  of  the  vessel.  There  is  no  evidence  in  the 
record  tending  to  show  that  the  vessel  could,  on  Friday  and 
Saturday,  have  taken  in  a  cargo,  so  as  to  leave  port  before 
the  following  Monday,  and  if  the  vessel  had  been  compelled 
to  remain  in  port  on  that  Sunday,  she  would  have  been  earn- 
ing nothing,  and  if  so,  her  owner  is  not  entitled  to  pay  for 
that  day.  If  she  could  not  have  been  loaded  before  Sunday, 
we  will  presume  business  would  have  been  suspended  on  Sun- 
day, and  it  could  not  have  been  completed  before  Monday, 
and  consequently  she  would  have  been  idle  on  that  day. 

There  was,  therefore,  no  evidence  warranting  the  allowance 
of  $125  for  that  day,  and  the  judgment  is  erroneous,  at  least 
to  that  extent,  and  it  must  be  reversed  and  the  cause  re- 
manded. TJx  J 

Judgment  reversed. 
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Joseph  T.  Bullock 

v. 
Amos  L.  Ashley. 

Partnership — rule  for  stating  account.  Where  cattle  were  bought  by  the  com- 
plainant and  defendant  as  partners  or  on  joint  account,  with  $1100  furnished 
by  the  complainant,  $1000  of  which  was  money  belonging  to  a  prior  firm,  of 
complainant,  defendant  and  a  third  person,  and  $100  of  complainant's  own 
money,  and  the  third  person  disclaimed  being  interested  in  the  purchase  or 
the  money  used,  whose  answer  was  found  to  be  true,  and  it  appeared  that  the 
cattle  had  been  sold  at  a  profit  of  $120,  a  decree  on  bill  for  an  account  against 
the  defendant,  who  received  the  entire  proceeds,  giving  him  one-third  of  the 
$1000  capital,  and  giving  the  balance  to  the  complainant,  was  held  proper  as 
adopting  the  correct  basis  for  stating  the  account  as  to  the  sum  invested. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Mr.  Charles  Blanchard,  for  the  appellant. 
Mr.  E.  F.  Bull,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  bill  was  filed  by  complainant  against  defendant  to  settle 
the  accounts  between  them  growing  out  of  the  purchase  and  sale 
of  a  lot  of  cattle  as  partners  or  on  joint  account,  the  profits  to  be 
divided  equally.  It  is  alleged  in  the  bill,  complainant  advanced 
for  the  use  of  the  firm  the  sum  of  $1100,  with  which  the  pur- 
chase was  made,  and  that  the  entire  proceeds  of  the  sale  of  the 
cattle,  including  a  net  profit  of  $120,  were  received  by  defend- 
ant. It  is  not  denied  the  proceeds  of  the  sale  of  the  cattle, 
including  all  profits,  came  into  the  hands  of  defendant,  but 
defendant  denies  the  existence  of  any  partnership  between  him- 
self and  complainant,  and  alleges  the  only  partnership  relation 
ever  existing  between  complainant  and  himself  wras  in  con- 
nection with  Loriu  N.  Ashley,  between  whom  the  profits  of 
the  business  were  to  be  divided  equally.     On  the  hearing  the 
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court  directed  that  Lorin  N.  Ashley  be  made  a  party  defend- 
ant, which  was  done  by  an  amendment  to  the  bill.  But  Lorin 
N.  Ashley,  by  his  answer,  disclaimed  having  had  any  interest 
in  any  dealings,  either  as  partner  'or  on  joint  account  with 
complainant  and  defendant,  and  the  court  seems  to  have  found, 
by  its  decree,  the  answer  in  that  particular  was  true,  and  pro- 
ceeded to  adjust  the  accounts  between  complainant  and  de- 
fendant. 

The  proof  shows,  complainant  and  defendant  and  Lorin  X. 
Ashley  had  been  partners  in  the  business  of  buying  and  selling 
hogs,  but  whether  they  were  partners  in  the  venture  in  cattle, 
out  of  which  this  controversy  arose,  the  testimony  is  very 
conflicting.  The  court,  after  hearing  the  testimony,  found 
they  were  not  partners  as  to  this  transaction,  and  we  are  un- 
able so  say  the  finding  is  not  warranted  by  the  evidence.  On 
that  all  important  fact  in  the  case,  the  evidence  is  nearly 
equally  balanced,  and  much  consideration  is  due  to  the  finding 
of  the  court  before  whom  the  cause  was  heard. 

Conceding  the  cattle  were  bought  by  complainant  and  de- 
fendant as  partners,  or  on  joint  account,  as  the  court  has  found, 
it  only  remains  to  inquire  whether  the  court  adopted  the 
proper  basis  for  adjusting  the  accounts  between  them.  Both 
parties  have  assigned  errors  on  this  part  of  the  decree.  It  is 
very  clear,  from  the  evidence,  that  $1000  of  the  money  used  in 
buying  the  cattle  belonged  to  the  firm  composed  of  complain- 
ant, defendant  and  Lorin  N,  Ashley,  that  had  been  received  by 
complainant  from  the  sale  of  a  lot  of  hogs  that  belonged  to 
that  firm.  Of  course  one-third  of  that  sum  belonged  to  de- 
fendant, and  as  Lorin  N.  Ashley  disclaimed  having  any  interest 
either  in  the  cattle  or  the  money  with  which  they  were  bought, 
the  other  two-thirds  may  be  treated  as  belonging  to  complain- 
ant. In  no  view  that  could  be  taken  is  defendant  entitled  to 
one-half  of  the  $  1000,  as  he  now  insists  he  is.  Nor  is  there 
any  reason  for  allowing  complainant  for  the  whole  of  the 
$1000  as  so  much  capital.  It  is  conceded  it  was  partnership 
funds,  and  as  there  had  been  no  settlement  of  the  partnership 
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affairs,  it  could  not  be  said  it  was  the  individual  money  of 
complainant.  The  other  $100  used  was  furnished  by  com- 
plainant out  of  his  own  funds.  Regarding  defendant  as  be- 
ing entitled  to  one-third  of  the  $1000,  as  he  certainly  was, 
and  the  other  two-thirds  as  belonging  to  complainant,  the 
basis  adopted  by  the  court  for  adjusting  the  accounts  between 
the  parties  was  the  correct  one.  With  that  part  of  the  decree 
we  are  entirely  satisfied. 

On  the  other  branch  of  the  case,  about  which  there  is  the 
most  contention,  as  before  remarked  the  evidence  is  so  con- 
flicting we  do  not  feel  authorized  to  disturb  the  finding  of  the 
court  upon  the  question  of  fact  involved. 

Perceiving  no  sufficient  grounds  for  reversing  the  decree,  it 

must  be  affirmed. 

Decree  affirmed. 


Lewis  Howell  et  al. 

v. 
The  City  of  Peoria. 

1.  Municipal  taxation — to  pay  debt  created  in  violation  of  the  constitution. 
Where  the  indebtedness  of  a  city  exceeds  the  constitutional  limitation  of  five 
per  centum  of  the  valuation  of  taxable  property,  the  city  will  be  enjoined  from 
the  levy  and  collection  of  a  tax  for  the  purpose  of  paying  an  additional  in- 
debtedness incurred,  before  such  levy,  in  violation  of  the  constitution. 

2.  Chancery— dismissal  for  want  of  proper  parties.  A  bill  to  enjoin  the  levy 
and  collection  of  a  tax  to  pay  a  debt  incurred  by  a  city,  in  excess  of  its 
authority,  should  not  be  dismissed  because  the  creditor  of  the  city  is  not  a 
party  to  the  suit.  The  bill  should  be  retained,  in  order  that  the  proper  parties 
may  be  made  to  it. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
J.  W.  Cochran,  Judge,  presiding. 

The  bill  in  chancery  in  this  case,  filed  on  the  7th  day  of 
April,  1877,  by  citizens  and  tax-payers  of  the  city  of  Peoria, 
sets  forth  that  at  a  meeting  of  the  city  council  of  the  city  of 
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Peoria,  on  March  30,  1377,  the  annual  appropriation  bill  or 
ordinance  was  passed,  in  which  was  incorporated  an  item  pro- 
viding for  the  appropriation  of  the  sum  of  $11,000  for  a  cer- 
tain water  works  pump,  known  as  a  "New  Dean  Pump;" 
that  on  the  4th  day  of  April,  1877,  a  committee  appointed  by 
the  city  council  executed  on  behalf  of  the  city  a  contract  with 
Dean  Brothers  for  the  building,  and  setting  up  in  the  city,  of 
such  water  works  pump,  at  the  price,  to  be  paid  by  the  city, 
of  $2750  on  the  completion  of  the  work,  and  its  three  prom- 
issory notes  for  the  sum  of  $2750  each,  payable,  respectively, 
on  the  first  days  of  February,  March,  and  April,  1878,  with 
eight  per  cent  interest ;  that  by  the  12th  section  of  article  9 
of  the  present  constitution  of  the  State,  it  is  provided  that  no 
city  shall  be  allowed  to  become  indebted  in  any  manner,  or 
for  any  purpose,  to  an  amount,  including  existing  indebted- 
ness, in  the  aggregate  exceeding  five  per  centum  on  the  value 
of  the  taxable  property  therein,  to  be  ascertained  by  the  last 
assessment  for  State  and  county  taxes  previous  to  the  incur- 
ring of  such  indebtedness,  etc. ;  that  the  present  indebtedness 
of  the  city  amounts  to  more  than  five  per  centum  on  the  value 
of  the  taxable  property  therein  as  shown  by  the  last  assessment 
thereof  for  State  and  county  taxes,  and  that  to  add  to  such 
amount  of  existing  indebtedness  the  proposed  additional  sum 
of  $11,000  is  in  palpable  violation  of  the  above  provision  of 
the  constitution ;  that  by  the  last  assessment  of  such  property 
for  State  and  county  taxes  the  entire  value  thereof  was  less 
than  $7,000,000,  while  the  existing  indebtedness  of  the  city, 
that  is  to  say,  its  bonded  indebtedness,  at  the  time  of  the  pro- 
ceedings aforesaid,  was  over  $700,000,  besides  a  large  amount 
of  floating  indebtedness,  exceeding  at  least  $65,000,  —  such 
entire  indebtedness  being  more  than  double  five  per  centum 
of  the  value  of  such  taxable  property  ;  that  there  were  not,  at 
the  time  of  such  proceedings,  or  of  the  filing  of  the  bill,  any 
moneys  or  funds  in  the  treasury  of  the  city  wherewith  to  pay 
such  additional  proposed  indebtedness ;  that  there  were  no 
funds  at  that  time,  or  when  the  bill  was  filed,  in  or  to  the 
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credit  of  the  water  works  fund  of  the  city,  with  which  to  pay 
such  indebtedness  or  any  part  of  it ;  that  there  were  no  taxes 
levied  out  of  which  to  pay  said  indebtedness,  and  that  there 
was  no  necessity  for  such  an  appropriation  for  such  purpose, 
as  the  present  system  of  water  works,  then  in  operation  in  the 
city,  was  sufficient  for  the  city  and  its  inhabitants;  that  the 
officers  of  the  city  would  proceed  and  have  constructed  such 
pump,  and  provide  for  payment  of  such  indebtedness  by  the 
taxation  of  the  complainants  and  other  tax-payers  of  the  city, 
unless  prevented  by  injunction.  The  bill  prays  for  a  decree 
declaring  the  contract  of  no  effect  and  not  binding  upon  the 
city,  and  that  the  same  may  be  annulled  and  declared  void, 
and  for  an  injunction  against  the  city  restraining  further  pro- 
ceedings under  the  contract  and  from  taking  any  measures  to 
levy,  assess  or  collect  any  tax  to  pay  any  money  thereupon  or 
upon  the  notes  given. 

A  temporary  injunction  was  granted  by  the  master  in  chan- 
cery, which  the  court  below  afterward  on  motion  dissolved, 
for  the  cause  that  the  complainants  were  not  entitled  to  an  in- 
junction by  reason  of  any  thing  in  the  bill  alleged,  and  the 
complainants  stipulating  that  they  claimed  no  other  relief 
than  the  injunction,  the  court  dismissed  the  bill,  and  the  de- 
fendants appealed. 

Messrs.  Chatty  Bros.  &  Ulrich,  and  Mr.  D.  MoCulloch, 
for  the  appellants. 

Messrs.  Hopkins  &  Morrow,  and  Mr.  L.  Harmon,  for  the 
appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case,  showing  that  the  city  of  Peoria,  at  the 
time  of  the  passage  of  the  appropriation  bill  or  ordinance  in 
question,  was  already  indebted  to  an  amount  largely  in  excess 
of  the  constitutional  limit,  the  cases  of  City  of  Springfield  v. 
Edwards,  84  111.  626,  and  Law  v.  The  People,  87  id.  395,  must 
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be  regarded  as  governing  the  present  decision,  and  as  authority 
for  the  injunction  asked  for,  at  least  to  the  extent  of  restrain- 
ing the  levy  or  application  of  any  tax  for  the  payment  of  this 
additional  indebtedness. 

It  is  suggested,  on  the  part  of  appellee,  that  there  is  no  oc- 
casion or  intention  to  levy  or  appropriate  any  tax  for  that 
purpose ;  that,  by  the  charter  of  the  city,  all  funds  arising 
from  or  on  account  of  the  water  works  are  to  be  kept  separate 
from  all  other  moneys,  as  "The  Water  Fund,"  and  all  moneys 
belonging  to  the  water  fund  are  to  be  applied  only  to  purposes 
connected  with  the  water  works  ;  and  it  is  asserted  that  the 
income  from  the  water  works  will  be  amply  sufficient  for  the 
liquidation  of  this  indebtedness  without  resort  to  taxation  ; 
wherefore  it  is  claimed  the  city  should  be  left  free  to  incur 
this  additional  indebtedness,  to  be  paid  only  out  of  the  income 
from  the  water  works.  Without  expressing  any  opinion  upon 
the  propriety  of  this  claim,  it  is  sufficient  to  remark,  that  the 
state  of  facts  upon  which  it  is  asserted  does  not  appear  from 
the  bill,  and  the  motion  to  dissolve  the  injunction  was  made 
and  sustained,  as  well  as  the  dismissal  of  the  bill,  on  the 
ground  of  the  want  of  equity  apparent  on  the  face  of  the  bill, 
without  any  extrinsic  evidence.  The  bill  distinctly  negatives 
that  there  were  any  funds  in  the  treasury  of  the  city,  or  to  the 
credit  of  the  water  works  fund,  out  of  which  such  indebted- 
ness might  be  paid,  and  avers  that  the  city  authorities  will 
proceed  to  provide  for  the  payment  of  the  indebtedness  by 
taxation,  unless  enjoined. 

It  is  said,  the  veto  message  of  the  mayor,  incorporated  in 
the  bill,  shows  the  state  of  facts  alleged.  We  do  not  consider 
that  it  does.  It  but  states,  in  this  regard,  that  in  the  year 
1876  the  receipts  on  account  of  the  water  works  fund  exceeded 
the  expenditures  in  the  sum  of  $6,753.21.  Besides,  we  do  not 
regard  the  bill  as  adopting  the  statements  of  fact  in  the  mes- 
sage. It  was  not,  as  we  understand,  made  a  part  of  the  bill 
for  any  such  purpose,  but  to  show  the  fact  of  the  mayor's  veto 
of  the  ordinance — there  being  a  further  claim  by  the  bill  that 
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there  had  been  a  veto  of  the  ordinance  by  the  mayor,  and  that 
the  ordinance  had  not  been  properly  passed  over  the  veto. 

In  order  to  avail  of  this  supposed  defense,  if  it  be  any,  in 
whole  or  in  part  to  the  bill,  it  should  be  set  up  in  the  answer 
and  made  the  subject  of  proof. 

It  is  said  that  Dean  Brothers  were  necessary  parties  to  the 
bill,  and  that  the  bill  was  properly  dismissed  because  they 
were  not  made  parties.  The  bill  should  not  have  been  dis- 
missed for  this  reason,  but  retained  in  order  that  the  proper 
parties  might  be  made.  Knapp  v.  Marshall,  26  111.  63 ; 
Thomas  v.  Adams,  30  id.  37. 

The  decree  will  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


Alva  Dunlap 

v. 
Eobert  Allen. 

1.  Contract — when  not  implied,  for  services.  Where  one  person  goes  to  re- 
side with  another  as  a  member  of  his  family,  working  only  when  it  suits  him, 
and  receives  all  the  attentions  due  to  that  relation,  without  charge  for  his 
board  and  lodging  and  the  care  taken  of  him  when  in  ill  or  feeble  health,  he 
can  not,  on  breaking  off  his  relations,  be  allowed  to  charge  and  recover  com- 
pensation for  every  little  service  rendered. 

2.  Where  two  parties  understand  they  are  mutually  receiving  and  render- 
ing favors,  with  no  present  design  to  make  them  pecuniary  charges  against 
each  other,  the  relative  value  of  their  acts  and  services  becomes  immaterial, 
and  neither  can  recover  of  the  other  for  those  performed  by  him. 

3.  Where  a  person  goes  to  live  in  the  family  of  another,  with  the  under- 
standing that  he  is  simply  to  go  and  come  as  he  pleases  and  work  as  he  pleases, 
and  be  treated  and  entertained  as  a  member  of  the  family,  there  is  no  presump- 
tion that  he  intends  to  charge  for  what  he  does,  nor  that  he  is  to  be  charged 
for  what  he  receives.  If  he  designs  to  change  this  relation,  he  must  fully 
notify  the  opposite  party. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
J.  W.  Cochran,  Judge,  presiding. 
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Mr.  D.  McCulloch,  and  Mr.  John  Muckle,  for  the 
appellant. 

Mr.  Chauncey  Nye,  and  Mr.  S.  D.  Puterbaugh,  for  the 
appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit,  by  Allen  against  Dunlap, 
for  work  and  labor. 

On  the  trial  below,  the  jury  returned  a  verdict  in  favor  of 
Allen,  assessing  his  damages  at  $637.  A  remittitur  being  en- 
tered by  Allen  for  $107.30  of  this  amount,  the  court  gave 
judgment  for  the  residue — $590.70.  Dunlap  appeals  to  this 
court,  and  asks  that  this  judgment  be  reversed,  on  the  ground 
that  it  is  not  sustained  by  the  evidence. 

A  careful  examination  of  the  evidence  has  convinced  us 
that  it  is  our  duty  to  reverse  this  judgment. 

Allen  appears  to  have  been  an  unmarried  man,  without  a 
home,  well  skilled  in  his  trade  of  house  carpenter,  but  in  poor 
health,  and  much  addicted  to  drunkenness.  Dunlap  was  a 
farmer,  in  good  circumstances  financially,  residing  on  his 
farm  several  miles  out  in  the  country  from  the  city  of  Peoria. 
A  mutual  friendship  and  confidence,  it  seems,  was  entertained 
between  them,  and  in  January,  1868,  Allen  went  home  with 
Dunlap,  and,  thenceforward,  for  several  years,  Dunlap's  house 
was  his  home.  The  services  rendered  during  this  time,  are 
the  subject  of  the  present  litigation. 

Allen  charges  Dunlap  with — 
29  days'  work,  from  January  20  to  March  1,  1868, 

$1  per  day,         -------     $29.00 

55  days'  work,  from   March    1   to  May   19,  1868,  at 

$2  per  day,     -         -         -         -         -         -         -         110.00 

370  days'  work,  from  May  19,  1868,  to  January  28, 

1871,  at  $2  per  day, 740.00 
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55  days'  work,  from  January  28  to  April  16,  1871, 

at  $2  per  day,         ------        $110.00 

42  days'  work,  from  August  24,  1872,  to  January  1, 

1873,  at  $2  per  day,    -         -         -         -         -         -       84.00 

66  days'  work,  from  January  1  to  June  1,  1873,  at 

$2  per  day,     -------         132.00 


Total,         -         -         -         -         -  $1205.00 

He  admits  he  has  received  from  Dunlap  $207,  which  should 
be  credited  on  his  account. 

From  Allen's  evidence,  alone,  but  little  doubt  can  be  enter- 
tained that  the  first  two  and  the  last  three  items  of  his  account 
are  destitute  of  merit.  As  to  the  first  two,  he  says,  "  I  made 
no  entries  in  my  book  prior  to  May  3,  1868;  I  calculated  five 
days  in  the  week  before  that  time.  If  he  had  settled  with  me, 
I  did  not  intend  to  charge  him  for  that  time  ;  would  not  have 
charged  him  if  I  had  left  on  1st  of  March.  And  again :  ''Dur- 
ing that  time,"  i.  e.  between  the  1st  of  March  and  19th  of  May, 
1868,  "I  made  out  an  account  for  55  days'  work,  which  ac- 
count I  made  out  when  I  brought  this  suit.  Never  made  up 
my  mind  to  charge  him  with  that  work  till  I  brought  this 
suit."  In  his  memorandum  book,  he  made,  as  he  says,  at 
the  time,  this  entry,  which  he  intended  as  the  truth :  "  I, 
Robert  Allen,  commenced  working  for  Mr.  Alva  Dunlap, 
this  date,  on  house  and  barn,  May  19,  1868." 

It  is  also  shown  that,  during  this  time,  Dunlap  furnished 
boarding,  lodging  and  washing  for  Allen;  and  the  evidence 
of  Dunlap  and  others,  as  to  what  Allen  did  during  the  time, 
shows  that  it  was  but  an  inadequate  compensation  for  his 
boarding,  lodging  and  washing. 

As  to  the  last  three  items,  Allen  says  he  charged  everything 
up  to  the  12th  of  February,  1869.  "I  left  about  the  middle 
of  February,  1869."  After  that,  he  returned  from  time  to 
time,  and  worked  as  occasion  required.  But  he  says,  "I 
quit  charging  him  in  1871,  but  kept  on  at  work." 
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If  he  quit  charging  him  then,  it  was  evidently  not  de- 
signed that  he  should  be  paid. 

Dunlap  says,  "he  (Allen)  left  us  about  the  11th of  February, 
1869,  about  the  time  we  moved  into  the  house.  He  came 
back  on  the  17th  of  March ;  I  told  him  we  should  not  do 
anything  more.at  the  house,  except  to  put  up  porches;  that  he 
might  make  it  his  home,  but  I  did  not  propose  to  hire  him; 
I  never  employed  him  afterwards  to  work  or  do  anything,  or 
any  other  arrangement." 

That  Allen,  after  this,  understood  that  what  he  did  for 
Dunlap  was  only  in  compensation  for  board,  lodging,  etc.,  is 
fully  shown  by  other  evidence. 

¥m.  Knight,  a  brother-in-law  of  Dunlap,  whose  deposition 
is  in  the  record,  says,  "Allen  made  his  home  at  Mr.  Dunlap's 
during  my  last  visit  there.  He  said  to  me  that  after  the  close 
of  the  war  he  had  no  home,  and  Mr.  Dunlap  furnished  him 
one.  He  said  he  did  not  expect  any  pay,  and  only  worked 
when  he  felt  like  it.  The  conversation  I  had  with  him  oc- 
curred during  the  months  of  July,  August  and  September, 
1869."  He  further  says  that  Allen  was  in  the  habit  of  drink- 
ing, sometimes  to  excess.  On  cross-examination,  he  says  he 
saw  Allen  nearly  every  day  for  two  months,  and  all  the  in- 
formation he  had  in  regard  to  Allen's  position  he  got  from 
Allen  himself. 

William  Irwin  testified  that  he  went  to  work  for  Dunlap 
in  May,  1869.  Allen  told  him  that,  "Dunlap  had  offered 
him  a  home  there,  and  that  he  should  not  charge  him  for 
what  work  he  did  after  they  got  through  with  the  house;  that 
he  had  been  very  kind  to  him  and  offered  him  a  home,  and 
taken  care  of  him  while  he  was  sick,  and  he  should  do  odd 
jobs,  and  they  would  not  cost  Dunlap  anything."  He  says, 
"this  conversation  took  place  in  1869;  I  understood  him  that 
he  was  not  to  charge  anything  after  the  carpenters  got  through 
working  on  the  house." 

William  Dunlap,  son  of  defendant,  says,  "After  the  house 
was  finished,  Allen  worked  in  the  way  of  odd  jobs;  he  worked 
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when  he  felt  like  it,  and  there  was  no  time  to  go  by."  He 
told  witness  he  expected  to  make  Dunlap's  house  his  home. 
"  Allen  said,  *  I  go  to  bed  when  I  want  to,  and  get  up  when 
I  want  to ;  I  am  working  here,  have  a  home  here,  and  expect 
to  live  here,  and  don't  expect  to  charge  anything  for  my 
work." 

Hey  wood  testified,  that,  in  the  spring  of  1875,  he  had  a 
conversation  with  Allen  in  which  Allen  said  he  had  been  liv- 
ing with  Mr.  Dunlap,  and  working  for  him,  and  that  he  had 
left  him,  and  that  he  was  not  going  back  any  more ;  he  said 
that  he  had  been  working  there  off  and  on  for  four  or  five 
years.  He  also  stated  that  he  went  there  to  make  it  his  home, 
but  some  little  difficulty  had  occurred.  He  went  there  as  one 
of  the  family.  He  was  to  have  the  use  of  the  shop,  as  I  un- 
derstood him,  and  go  and  do  work  any  place  he  could  get  it 
among  the  neighbors." 

Allen  is  not  shown  to  occupy  a  better  reputation  for  truth 
and  veracity  than  each  and  all  of  these  witnesses.  There  is 
no  evidence  to  impeach  any  of  them,  and  as  to  Knight,  whose 
deposition  only  was  before  the  jury,  we  have  as  fair  an  oppor- 
tunity of  judging  as  had  the  jury. 

Other  evidence  shows,  that  after  the  completion  of  Dunlap's 
house,  Allen  came  and  went  at  his  pleasure.  When  there, 
he  had  as  good  a  room  as  any  of  the  family  had,  worked, 
read  or  idled  as  he  chose,  and  was,  in  every  way,  kindly 
treated. 

As  to  the  third  item,  that  for  370  days'  work,  from  May  19, 
1868,  to  January  28,  1871,  for  $740,  it  is  claimed  Allen  is  cor- 
roborated, in  that  he  sent  Dunlap  a  statement  of  his  time, 
which  Dunlap  acknowledged  to  be  correct;  and  that  Dunlap 
by  implication,  in  recommending  Allen  to  Dr.  Lucas  as  hon- 
est and  accurate  in  making  charges,  so  acknowledged  to  Dr. 
Lucas.  Dunlap  denies  that  he  ever  acknowleged  the  correct- 
ness of  these  items,  and  it  appears  that  what  he  said  to  Dr. 
Lucas  was  before  this  statement  was  presented  to  him. 
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In  alluding  to  the  last  three  items  charged  in  Allen's  ac- 
count, we  have  quoted  fully  from  evidence  showing  that  Allen 
did  not  intend  to  charge  for  services  rendered  after  the  car- 
penters quit  work  on  the  house.  The  period  of  that  work  is 
shown,  beyond  controversy,  to  have  commenced  about  the 
1st  of  June,  1868,  and  ended  about  the  middle  of  February, 
1869,  at  the  farthest.  It  is  very  satisfactorily  shown  that 
Allen's  work,  prior  to  the  1st  of  June,  1868,  was  of  but  little 
consequence;  but  allowing  that  he  commenced  the  middleof 
May,  four  days  earlier  than  he  claims  to  have  commenced, 
and  that  he  continued  until  the  middle  of  the  following  Feb- 
ruary, which  is  several  days  after  he  admits  that  he  quit  work, 
at  that  time,  and  we  have  only  nine  months  time,  or,  includ- 
ing Sundays  as  well  as  working  days,  275  days.  Allen  is 
shown  to  have  not  worked  more  than  five  days  in  the  week 
during  that  time — sometimes,  indeed,  to  have  not  worked  at 
all  for  days  or  weeks  at  a  time.  Thus,  Dunlap  says  "he  did 
no  work  from  the  4th  of  July  to  the  18th.  *  *  *  After 
the  4th  of  July  I  never  knew  him  to  go  to  town  and  come 
home  sober  except  twice." 

Hall,  a  carpenter,  who  commenced  work  for  Dunlap  in 
August,  1868,  and  worked  there  with  Allen  until  in  the  fol- 
lowing February,  says :  "He  did  his  work  well,  but  was 
rather  slow.  He  was  pretty  much  all  the  time  complaining 
that  he  did  not  feel  very  well.  He  would  go  off  and  be  gone 
a  day  or  two  along  through  the  time  he  was  at  work.  He 
did  not  appear  to  be  in  a  situation  to  work  as  well  after  he 
came  back  as  before  he  went  away.  That  condition  would, 
perhaps,  last  a  day  or  two." 

Judson  Parish,  a  farm  laborer,  who  worked  for  Dunlap 
from  the  fore  part  of  April  till  the  last  of  August,  1868,  says: 
"Speaking  of  Allen,  I  don't  think  he  was  there  about  the 
4th  of  July.  He  was  absent  once  or  twice  in  the  fore  part 
of  July.  He  was  absent  one  time,  I  think,  about  two  weeks, 
and  another  time  a  number  of  days.  His  indulgence  in  liquor 
had  the  appearance  to  me  of  making  him  feeble,  unwell,  etc. 
8—90  III. 
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He  was  pretty  badly  used  up  when  he  got  back  from  that 
spree  in  July." 

Woodcock,  a  carpenter,  also  employed  by  Dunlap,  says,  his 
impression  is  Allen  was  absent  the  week  after  the  4th  of  July. 
He  also  knew  of  his  being  absent  at  different  times,  a  day  or 
so  at  a  time.  Saw  him  working  when  he  was  pretty  nervous, 
and  knew  he  had  been  drinking. 

It  is  impossible,  from  the  evidence,  to  conclude  that  Allen's 
work  on  the  house  before  he  left,  in  February,  1869,  exceeded 
175  days,  and  no  one  pretends  that  it  was  worth  more  than 
$2  per  day.  This,  then,  leaving  out  what  he  acknowledges 
he  received  from  Dunlap,  would  leave  him  entitled  to  but 
$350.  But  a  number  of  witnesses  estimate  his  services  at 
from  $1  to  $1.50  per  day  only,  and  Hall  says  that  Allen  told 
him,  while  they  were  at  work,  "that  he  had  made  up  his 
mind  to  charge  him  $1.25  a  day,  since  he  made  that  his  home, 
and  the  old  lady  had  been  like  a  mother  to  him." 

While  it  appears  that  Dunlap  seemed  anxious  to  have  Allen 
with  him,  it  also  appears  that  Allen  was  always  quite  ready 
to  enjoy  his  hospitality,  and  that  Dunlap  and  his  family,  for 
his  occasional  work,  more  than  repaid  him.  He  was,  many 
times,  a  quite  serious  burden.  Dunlap  says:  "During  the 
month  of  July,  1870,  he  was  not  home  sober  a  single  day,  and 
during  the  month  of  August  it  was  about  the  same  way.  He 
did  not  work  any.  Once  in  a  while  he  would  get  on  a  spree, 
which  would  last  several  days,  and  sometimes  a  week  or  so. 
Sometimes  he  pretended  to  work  when  he  was  not  fit,  from 
liquor."  He  was  troubled  with  chronic  diarrhoea,  which  was 
aggravated  by  his  spells  of  drunkenness,  and  at  times  he  re- 
quired special  care  in  the  selection  and  preparation  of  food, 
and  attention  in  the  way  of  nursing. 

Dr.  Lucas,  one  of  the  witnesses  first  called  in  chief  by  Allen, 
says:  "Allen  was  afflicted  with  chronic  diarrhoea,  and  com- 
plained of  other  ailments,  which,  for  a  time,  interfered  with 
his  work."  He  further  says  :  "  While  working  for  me,  Allen 
got  from  one  spree  to  another,  pretty  fast  for  a  while.    *    *    * 
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Dunlap  or  his  sons  took  him  out  once  or  twice  to  sober  him 
up  so  he  could  go  to  work,  and  kept  him  a  week  or  ten  days." 
And  he  gives  the  result  of  his  experience  with  Allen  thus: 
"I  wouldn't  take  a  man  under  similar  circumstances,  and  go 
through  what  I  did  for  him,  for  it.  *  *  *  I  wouldn't  go 
through  the  same  trouble  I  had  before,  and  give  him  his 
board." 

Dunlap  is  certainly  entitled  to  make  no  charge  for  his  care 
of  Allen,  for  it  was  self-imposed;  and,  on  the  other  hand,  it 
violates  all  sense  of  fairness  that  Allen,  having  gone  to  Dun- 
lap's  to  reside  as  a  member  of  his  family,  and  having  received 
the  attentions  due  to  that  relation,  should,  on  becoming  angry, 
be  allowed  to  turn  around,  have  an  estimate  placed  on  every 
little  service  rendered,  and  have  judgment  therefor. 

Where  two  parties  understand  they  are  mutually  receiving 
and  rendering  favors,  with  no  present  design  to  make  them 
pecuniary  charges  against  each  other,  it  is  an  unimportant 
inquiry  what  is  their  relative  value.  And  where  an  individ- 
ual goes  to  live  in  a  family,  with  the  understanding  that  he  is 
simply  to  go  and  come  as  he  pleases,  and  work  as  he  pleases, 
and  be  treated  and  entertained  as  a  member  of  the  family, 
there  is  no  presumption  that  he  intends  to  charge  for  what  he 
does,  nor  that  he  is  to  be  charged  for  what  he  receives.  If 
he  designs  to  change  this  relation,  he  must  fully  notify  the 
opposite  party. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Henry  S.  Deitrich 

v. 

Sarah  Waedron. 

Practice — exceptions  must  be  preserved  to  rulings  to  be  reviewed.     The  Supreme 
Court  will  not  review  the  rulings  of  the  court  below  on  the  admission  or  rejec- 
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tion  of  evidence,  the  allowing  or  refusing  of  motions,  the  refusal  to  grant  a 
new  trial,  etc.,  unless  such  rulings  are  excepted  to,  and  the  exceptions  pre- 
served in  the  record  by  bill  of  exceptions  or  otherwise. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
"W.  K.  McAllister,  Judge,  presiding. 

This  was  an  action  on  the  case  by  Sarah  Waldron  against 
Henry  S.  Deitrich,  for  fraud  and  deceit,  practiced  by  the 
defendant  on  the  plaintiif  in  the  sale  of  certain  real  estate,  con- 
sisting, as  was  alleged,  in  certain  false  and  fraudulent  repre- 
sentations respecting  the  property,  the  title,  and  its  location 
and  surroundings,  as  giving  it  value. 

A  trial  was  had  resulting  in  a  verdict  and  judgment  in  favor 
of  the  plaintiif  for  $641.84. 

Among  the  errors  assigned  are,  that  the  court  erred  in  the 
admission  and  in  the  rejection  of  evidence,  and  in  refusing  to 
set  aside  the  verdict  and  grant  a  new  trial. 

Mr.  John  Dunlevy,  for  the  appellant. 

Mr.  Rtjfus  King,  for  the  appellee. 

Per  Curiam  :  It  has  ever  been  the  practice  of  this,  and  it 
is  believed  of  all  common  law  appellate  courts,  never  to  review 
the  ruling  of  the  lower  court,  on  the  admission  or  rejection 
of  evidence,  the  allowing  or  refusing  of  motions,  the  refusal 
to  grant  a  new  trial,  etc.,  unless  such  decision  is  excepted  to 
and  the  exception  appears  in  the  record  by  bill  of  exceptions 
or  otherwise.  No  such  exceptions  were  taken  in  this  case,  or 
if  they  were  it  does  not  appear  from  the  record.  This  being 
so,  we  can  not  review  the  decisions  of  the  court  assigned  for 
error,  and  the  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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George  White  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

1.  Practice — limiting  arguments  of  counsel  to  jury.  On  the  trial  of  one  for 
larceny,  where  four  witnesses  were  examined  in  chief  for  the  prosecution, 
three  for  the  defendants  and  two  for  the  prosecution  in  rebuttal,  it  was  held 
error  for  the  court  to  limit  the  argument  of  counsel  to  five  minutes  each.  Such 
limitation  was  held  unreasonable,  and  substantially  a  denial  of  the  constitu- 
tional right  of  the  accused  to  be  heard  by  counsel. 

2.  While  the  court  must  have  and  exercise  a  large  discretion  in  limiting 
the  arguments  of  counsel,  it  must  always  be  a  reasonable  restriction,  to  be 
determined  from  the  character  and  circumstances  of  the  case  on  trial.  In  a 
criminal  case  it  should  not  be  such  as  to  deprive  the  prisoner  of  the  right  to 
make  his  defense  before  the  jury,  and  to  be  heard  by  his  counsel  on  his  whole 
case. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  John  A.  Jameson,  Judge,  presiding. 

At  the  March  term,  1878,  of  the  Criminal  Court  of  Cook 
county,  plaintiffs  in  error,  George  White  and  Emma  White, 
were  tried  before  a  jury  upon  an  indictment  for  larceny.  The 
trial  resulted  in  a  verdict  of  guilty  against  them  both,  and 
they  were  sentenced  to  imprisonment  in  the  penitentiary,  the 
former  for  a  term  of  four  years,  and  the  latter  for  a  term  of 
two  years. 

It  appears  from  the  bill  of  exceptions  taken  on  the  trial, 
four  witnesses  were  examined  in  chief  by  the  prosecution, 
that  plaintiffs  in  error  examined  three  witnesses  on  their  be- 
half, and  the  prosecution  then  introduced  two  witnesses  in 
rebuttal.  It  further  appears  therefrom,  when  the  evidence 
was  closed  the  court  ordered  and  directed  the  attorneys  for 
the  people  and  for  plaintiffs  in  error  be  each  limited  in  the 
time  of  their  respective  arguments  to  the  jury  to  the  space  of 
five  minutes ;  that  the  attorney  for  plaintiffs  in  error  desired 
to  make  an  argument  to  the  jury  in  behalf  of  his  clients,  and 
stated  to  the  court  such  a  limitation  gave  him  a  length  of  time 
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wholly  insufficient  in  which  to  make  his  proposed  argument, 
and  unless  the  court  allowed  him  further  time  he  must  de- 
cline addressing  the  jury  at  all;  but  the  court  adhered  to,  and 
refused  to  change  said  order,  and  plaintiffs  in  error  then  and 
there  excepted  to  the  action  of  the  court  in  ordering  such  limi- 
tation of  time  and  in  refusing  to  extend  the  same,  and  there- 
upon their  counsel  declined  making  any  attempt  to  address 
the  jury. 

Mr.  John  Lyle  King,  for  the  plaintiffs  in  error. 
Mr.  S.  L.  Mills,  State's  Attorney,  for  the  People. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

This  record  presents  a  grave  and  important  question,  that 
is  now  for  the  first  time  submitted  to  this  court  for  decision. 
The  first  clause  of  the  ninth  section  of  article  two  of  the  con- 
stitution of  the  State  provides,  that  in  all  criminal  prosecutions 
the  accused  shall  have  the  right  to  appear  and  defend  in  per- 
son and  by  counsel.  The  right  of  trial  by  jury  is  guaranteed 
by  the  fifth  section  of  the  same  article  of  the  constitution;  and 
section  431  of  the  Criminal  Code  makes  the  juries  in  all  crimi- 
nal cases  judges  of  both  the  law  and  the  fact.  In  Meredeth  v. 
The  People,  84  111.  480,  this  court  said:  ",The  argument  of 
a  cause  is  as  much  a  part  of  the  trial  as  the  hearing  of  evi- 
dence. It  is  a  right  in  his  defense  secured  by  the  law  of  the 
land,  of  which  a  citizen  can  not  be  deprived." 

In  Ward's  case,  3  Leigh,  744,  a  criminal  case,  where  the  evi- 
dence was  all  on  the  side  of  the  commonwealth,  and  was 
unimpeached,  and  the  trial  court  was  of  the  opinion  the  testi- 
mony was  clear  and  distinct  as  to  the  fact  charged,  and  that 
it  could  not  be  varied  by  argument  of  counsel,  it  was  held  by 
the  General  Court  of  Virginia  it  was  not  in  the  discretion  of 
the  court  to  prevent  the  counsel  of  the  accused  from  arguing 
the  question  of  fact  before  the  jury,  and  that  it  was  the  right 
of  every  party  accused  with  crime  to  be  heard  by  counsel  on 
his  whole  case. 


1878.]  White  etal'v.  The  People.  119 

Opinion  of  the  Court. 

i 

The  plaintiffs  in  error  had  an  undoubted  right,  under  the 
very  bill  of  rights  itself,  and  by  the  law  of  the  land,  to  defend 
by  counsel,  and  to  insist  such  counsel  should  have  reasonable 
opportunity  to  discuss  before  the  jury  both  the  facts  and  the 
law  of  the  case.  This  was  a  constitutional  and  substantial 
right  of  which  no  court  could  properly  deprive  them.  It  was 
not  a  mere  empty  and  nominal  right  to  have  an  argument 
made  in  their  behalf  that  would  necessarily  be  but  a  brief  and 
idle  form, — to  have  a  discussion  of  the  law  and  the  evidence 
that  was  confined  within  a  space  of  time  so  short  as  to  be 
wholly  inadequate  to  afford  any  opportunity  to  examine  or 
discuss  either  the  law  or  the  evidence  involved.  Surely  such 
was  not  the  right  deemed  by  the  people  of  sufficient  impor- 
tance to  be  incorporated  into  the  fundamental  law  of  the  land. 

The  indictment  was  for  a  felony.  The  value  of  the  property 
alleged  to  be  stolen  was  found  by  the  jury  to  be  $125,  and  on 
the  trial  quite  a  number  of  witnesses  were  examined.  The  evi- 
dence was  to  some  extent  conflicting,  and  much  of  it  was  of  a 
circumstantial  character,  aud  several  issues,  both  of  law  and 
of  fact,  were  involved  in  the  case.  These  questions,  of  either 
kind,  were  to  be  determined  by  the  jury.  We  can  readily  see 
it  was  utterly  impossible  for  counsel  to  intelligently  discuss 
either  branch  of  the  case  in  the  brief  space  of  five  minutes. 

The  right  of  argument  is  only  valuable  as  it  will  afford  an 
occasion  to  impress  and  influence  the  tribunal  to  which  it  is 
made. 

This  can  only  be  done  by  a  process  of  reasoning, — by  a  pre- 
sentation of  points  and  considerations  addressed  to  the  under- 
standing and  experience.  The  limitation  of  five  minutes  was 
a  virtual  denial  of  the  right  of  the  accused  to  be  heard  by 
counsel.  The  fraction  of  time  to  which  counsel  was  restricted 
was  unreasonably  short,  and  wholly  insufficient  to  enable  him, 
be  he  ever  so  terse,  to  discuss  the  case  with  a  reasonable  hope 
of  any  probable,  if  even  possible,  effect  upon  the  determina- 
tion of  the  issues. 
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In  The  People  v.  Keenan,  13  Cal.  581,  the  defendant  was 
tried  upon  an  indictment  for  murder,  and  the  trial  court  lim- 
ited his  counsel  to  a  speech  of  an  hour  and  a  half,  and  to  this 
action  of  the  court  an  exception  was  taken;  at  the  expiration 
of  the  hour  and  a  half  the  prisoner's  counsel  applied  for  an 
extension  of  the  time  so  as  to  enable  him  to  finish  his  argu- 
ment to  the  jury,  but  his  application  was  refused,  and  he  again 
excepted.  The  case  was  one  depending  on  circumstantial 
testimony.  The  Supreme  Court  reversed  the  judgment  of 
conviction  on  account  of  such  limitation  of  the  time  allowed 
for  argument,  and  they  said,  "  It  is  impossible  to  deny  that 
if  the  constitutional  privilege  of  being  heard  by  counsel  be 
allowed  at  all,  it  must  be  so  admitted  as  that  the  prisoner  may 
have  the  benefit  of  a  complete  discussion  of  all  the  matters  of 
law  and  evidence  embraced  by  the  case." 

In  the  case  at  bar  we  hold  that  it  was  error  in  the  court 
below  to  limit  the  counsel  of  plaintiffs  in  error  to  an  argu- 
ment of  five  minutes.  Such  restriction  was,  under  the  circum- 
stances of  the  case,  unreasonable,  and  substantially  a  denial  of 
a  constitutional  right.  At  the  same  time  we  fully  recognize 
the  fact  that  a  nisi  prius  court  must  necessarily  have  and  ex- 
ercise a  large  discretionary  power  in  matters  of  this  sort ;  it 
can  limit  the  arguments  of  counsel  within  reasonable  bounds, — 
otherwise  the  business  of  the  court  might  be  seriously  impeded, 
and  to  great  public  detriment.  But  the  restriction  must 
always  be  a  reasonable  restriction,  and  what  is  reasonable  must 
be  determined  from  the  character  and  circumstances  of  the 
case  on  trial.  The  limitation  should  not,  in  any  criminal 
prosecution,  be  such  as  would  deprive  the  prisoner  of  the 
right  given  him  by  the  law  to  make  his  defense  before  the 
jury  and  to  be  heard  by  his  counsel  on  his  whole  case. 

For  the  error  indicated  the  judgment  of  the  Criminal  Court 
is  reversed,  and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 
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The  Westchester  Fire  Insurance  Company 

v. 

Thomas  J.  Foster. 

1.  Parties — who  may  sue  upon  policy  of  insurance.  On  a  policy  of  insurance 
issued  to  A  and  B  against  loss  by  fire,  which  contains  a  provision,  "  loss,  if 
any,  first  payable  to  A  as  his  interest  may  appear,"  where  B  paid  no  part  of 
the  premium  and  was  not  aware  the  policy  had  been  issued,  A  may  maintain 
an  action  in  his  own  name  for  any  loss  he  may  sustain.  The  person  who  pays 
the  premium  and  to  whom  the  loss  is  payable  is  the  proper  party  to  sue  for 
the  loss. 

2.  Insurance — double  insurance  as  avoiding  policy.  Both  the  mortgagee  and 
mortgagor  have  a  separate  insurable  interest,  and  the  fact  that  the  mort- 
gagor has  a  prior  insurance  upon  his  interest  will  not  defeat  a  policy 
afterwards  taken  on 'the  same  property  by  the  mortgagee  in  the  names  of 
both,  when  the  loss  is  made  payable  to  the  mortgagee  and  the  mortgagor  is 
not  aware  of  its  issue.  To  constitute  a  double  insurance  the  two  policies  must 
not  only  be  for  the  benefit  of  the  same  person  and  on  the  same  subject,  but  also 
for  the  same  entire  risk. 

3.  Same — clause  against  use  for  hazardous  business,  etc.  An  occasional  occu- 
pation of  a  room  of  a  building  insured,  by  a  carpenter  in  his  business,  is  not 
such  a  violation  of  a  clause  in  a  policy  which  forbids  that  during  the  term  of 
insurance,  the  premises  should  be  used  for  any  trade  or  business  denominated 
hazardous,  as  will  defeat  a  recovery  in  case  of  loss.  An  occasional  day's  work 
by  a  carpenter  in  a  part  of  the  house  will  not  avoid  such  a  policy. 

4.  Same — burning  by  one  not  interested  in  policy.  The  fact  that  a  person 
having  no  interest  in  a  policy  of  insurance  caused  the  building  insured  to  be 
burned,  without  the  knowledge  or  assent  of  the  assured,  can  not  affect  the 
right  of  the  latter  to  recover  for  the  loss. 

5.  Witness — competency  of  wife  as  to  declarations  of  her  husband.  In  an 
action  by  a  policyholder  to  recover  for  a  loss  by  fire,  the  wife  of  a  third  party 
is  not  admissible  to  prove  the  declarations  of  her  husband  which  tend  to 
prove  that  he  caused  the  building  to  be  burned. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Messrs.  E.  &  A.  Van  Buren,  for  the  appellant. 

Messrs.  Gwynn  &  Garnett,  for  the  appellee. 
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Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court : 

This  was  an  action  brought  by  Thomas  J.  Foster,  against 
the  Westchester  Fire  Insurance  Company,  upon  a  policy  for 
$1000  on  a  dwelling  house  in  Chicago.  The  policy  was  issued 
to  Thomas  J.  Foster  and  C.  Baumhard,  but  it  contained  the 
following  provision:  "  Loss,  if  any,  first  payable  to  Thomas  J. 
Foster  as  his  interest  may  appear." 

It  is  first  claimed  by  appellant  that  the  contract  is  with 
Foster  and  Baumhard  jointly,  and  that  Foster  can  not  main- 
tain an  action  alone.  Baumhard  paid  no  part  of  the  pre- 
mium, nor  was  he  aware  that  the  policy  had  been  issued;  he 
was  connected  in  no  manner  whatever  with  the  transaction. 
The  contract  was  made  between  the  insurance  company  and 
Foster;  he  paid  the  premium  and  the  insurance  was  made 
solely  for  his  benefit.  The  loss,  by  the  terms  of  the  policy, 
was  payable  to  Foster,  and  we  are  aware  of  no  principle  in 
pleading  or  the  law  of  contracts  which  would  deprive  the 
person  to  whom  the  loss  was  payable  from  sustaining  an  action 
in  his  own  name.  This  question  has  been  raised  in  other 
courts,  and  the  decisions  seem  to  be  uniform  in  holding  that 
the  person  who  pays  the  premium,  and  to  whom  the  loss  is 
payable,  is  the  proper  party  to  sue  for  the  loss.  Insurance  Co. 
v.  Chase,  5  Wall.  509;  Moltey  v.  Manufacturers'  Insurance  Co. 
29  Me.  337;  Chamberlain  v.  The  N.  H.  Fire  Insurance  Co.  55 
N.  H.  249 ;  Jefferson  Insurance  Company  v.  H.  &  D.  Cotheal,  7 
Wend.  73. 

In  the  New  Hampshire  case,  supra,  Chamberlain  held  a 
mortgage  on  the  premises  insured  to  secure  $600.  He  ob- 
tained a  policy  for  $1000  on  the  house,  in  the  name  of  the 
mortgagor,  and  paid  the  premium.  By  the  terms  of  the  policy 
the  loss  was  payable  to  Chamberlain.  It  was  there  said:  "The 
general  rule,  therefore,  applies,  and  I  am  not  aware  that  it 
admits  of  any  exception,  that  the  person  to  sue  for  a  breach 
of  a  simple  contract  must  be  the  person  from  whom  the  con- 
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sideration  for  the  promise  moves.  *  *  *  Although  the 
promise  is,  in  terms,  to  White  (mortgagor),  it  is  also,  in  terms, 
a  promise  to  pay  to  Chamberlain ;  and  in  law  it  is  to  be  re- 
garded as  a  promise  directly  to  Chamberlain." 

In  Pratt  v.  N.  Y.  Central  Insurance  Co.  64  Barb.  589,  the 
policy  insured  the  mortgagor,  but  made  the  loss  payable  first 
to  the  mortgagee.  This  was  held  to  be,  in  legal  effect,  an 
assignment  of  the  policy  to  the  mortgagee  at  the  time  it  was 
issued.  This  case  falls  directly  within  the  principle  of  the 
case  cited  from  New  Hampshire,  and  the  rule  there  announced 
meets  our  approval. 

Appellant  has  cited  the  case  of  St.  Paul  Fire  and  Marine  In- 
surance Co.  v.  Johnson,  77  111.  598,  as  an  authority  sustaining 
his  view  of  the  case.  The  language  of  the  policy  in  that  case 
was  different  from  the  language  used  here,  but  even  in  that 
case  the  court  declined  to  express  an  opinion  on  the  point 
whether  the  person  to  whom  the  policy  was  payable  could  use 
in  his  own  name. 

The  policy  in  suit  contained  the  following  provision:  "If 
the  assured  shall  have  or  shall  hereafter  make  any  other  in- 
surance on  the  property  hereby  insured,  or  any  part  thereof, 
without  the  consent;  of  the  company  written  hereon,  this  policy 
shall  be  void." 

It  appeared,  from  the  evidence,  that  Baumhard  had  a  policy 
on  the  property  at  the  time  the  one  involved  in  this  case  was 
issued,  and  upon  this  ground  it  is  contended  by  appellant 
that  this  policy  is  void.  Foster  held  a  mortgage  on  the  prop- 
erty insured,  which  had  been  executed  by  Baumhard.  As 
mortgagee,  he  held  an  insurable  interest  in  the  property.  As 
mortgagor,  Baumhard  had  an  interest  which  he  had  a  right  to 
have  insured.  Each  of  these  parties  had  a  right  to  take  out 
a  separate  policy.  Honor e  v.  Lamar  Fire  Insurance  Co.  51 
111.  409. 

It  will  be  observed  that  Baumhard  paid  no  part  of  the  pre- 
mium for  the  policy  in  question,  nor  did  he  know  that  it  had 
been  issued,  nor  was   it  for  his  benefit  or  payable  to  him. 
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Did  the  fact,  therefore,  that  he  had  a  policy  when  this  one 
issued,  in  any  manner  affect  the  validity  of  the  policy  in  ques- 
tion ?  If  Foster  had  held  a  policy  at  the  time  this  one  issued, 
it  is  no  doubt  true  the  clause  referred  to  would  have  been 
violated.  But  Foster,  the  insured,  had  no  insurance  on  the 
property,  nor  were  his  rights  in  any  manner  affected  by  the 
insurance  that  Baumhard  had  effected.  As  mortgagee,  he  had 
a'right  to  a  policy  on  his  interest  in  the  property,  and  as  he  paid 
for  the  policy,  and  obtained  it  without  the  knowledge  or 
consent  of  the  mortgagor,  he  was  not  affected  by  any  prior 
insurance.  To  constitute  a  double  insurance,  the  two  policies 
must  not  only  be  for  the  benefit  of  the  same  person  and  on  the 
same  subject,  but  for  the  same  entire  risk.  Pitney  v.  Glen 
Falls  Insurance  Co.  61  Barb.  335;  Tyler  v.  ^Etna  Insurance 
Co.  12  Wend.  515;  Tuck  v.  Insurance  Co.  56  N.  H.  326; 
Wells  v.  Phila.  Insurance  Co.  9  Serg.  &  Rawle,  103 ;  Wood- 
bury S.  B.  v.  Charter  Oak  Insurance  Co.  31  Cftnn.  518; 
Columbia  Insurance  Co.  v."  Lynch,  11  Johns.  233. 

The  instruction  of  the  court  in  regard  to  the  use  of  the 
building  as  a  carpenter  shop,  is  claimed  to  be  erroneous*  The 
instruction  was  as  follows  :   - 

"  If  the  jury  believe,  from  the  evidence,  that  there  was  only  t 
an  occasional  occupation  of  the  premises  for  carpenter  work, 
that  does  not  vitiate  the  policy  under  the  fifth  condition  of 
the  policy;  and  the  jury  is  instructed,  that  in  order  to  vitiate 
the  policy  under  that  condition,  there  must  have  been  an 
actual  occupation  of  the  rooms  for  the  trade,  business  or 
vocation  of  a  carpenter's  shop  for  some  time  previous,  and  up 
to  the  time  of,  the  fire." 

The  prohibition  contained  in  the  policy,  in  regard  to  the 
use  of  the  premises  for  a  carpenter  shop,  declared  :  "  If  during 
the  insurance,  the  above  mentioned  premises  shall  be  used  for 
any  trade,  business  or  vocation  denominated  'hazardous/  or 
(  extra  hazardous/  in  the  second  class  of  hazards  printed  on 
the  back  of  this  policy,  the  policy  shall  cease  and   be  void." 
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It  does  not  appear  that  the  building  had  been  converted 
into  one  in  which  the  carpenter's  trade  was  carried  on,  nor 
that  the  premises  were  used  for  a  trade  or  business  of  any 
kind.  The  house  was  occupied  as  a  dwelling.  A  carpenter, 
it  is  true,  had  done  some  work  in  one  room  of  the  building, 
but  the  small  amount  of  work  of  that  character  can  not  be 
regarded  as  a  violation  of  the  terms  of  the  policy.  It  is  not 
an  occasional  day's  work  by  a  carpenter  in  a  part  of  the  house 
which  would  render  the  policy  void,  but  if  the  premises  should 
be  converted  into  a  place  where  a  trade,  business  or  vocation 
was  carried  on,  then  it  might  properly  be  held  that  the  policy 
would  no  longer  be  in  force.  This  view  is  apparent  from 
another  provision  of  the  policy  which  expressly  provides  that 
carpenters  may  work  in  the  house  five  days  in  any  one  year, 
repairing  the  same.  If  it  had  been  the  intention  of  the  con- 
tracting parties  to  render  the  policy  void  in  case  any  carpen- 
ter work  should  be  done  on  the  premises,  certainly  this 
provision  expressly  authorizing  work  of  that  character  would 
have  been  omitted.  We  do  not  regard  the  instruction  as 
errorieous,  but,  under  the  facts  of  this  case,  we  consider  it  pro- 
per. '-O'Neil  v.  Buffalo  Fire  Insurance  Co.  3  N.  Y.  122. 

It  is  also  contended  the  evidence  tended  to  prove  that  the 
building  was  burned  by  Baumhard,  and  the  instructions  of  the 
court  on  this  branch  of  the  case  were  erroneous.  Baumhard 
had  no  interest  in  the  policy.  It  was  payable  to  Foster,  and 
he  alone  could  recover  upon  it,  and  if  it  was  true  that  Baum- 
hard caused  the  building  to  be  burned,  without  the  knowledge 
or  assent  of  Foster,  Foster's  rights  could  not  be  affected  by 
the  unlawful  acts  of  Baumhard. 

It  is  also  urged,  that  the  court  erred  in  excluding  the  testi- 
mony of  Mrs.  Baumhard  in  regard  to  the  declarations  of  her 
husband,  which  tended  to  prove  that  he  caused  the  building 
to  be  burned. 

Under  sec.  5,  chap.  51,  Rev.  Stat.  1874,  the  evidence  was  not 
admissible. 

Other  objections  have  been  urged  to  the  decision  of  the  court 


126  C,  B.  &  Q.  E.  R.  Co.  v.  Bryan.         [Sept.  T. 


Syllabus. 


in  giving  instructions  for  the  plaintiff  and  modifying  those  of 
the  defendant,  but  what  has  already  been  said  substantially 
disposes  of  the  questions  raised. 

So  far  as  the  record  shows,  the  case  was  fairly  submitted  to 
the  jury,  and  we  perceive  no  ground  to  disturb  the  judgment, 
and  it  will  be  affirmed. 

Judgment  affirmed. 


Chicago,  Burlington  and  Quincy  Railroad  Company 

v. 
Stockton  Bryan. 

1.  Assault  and  battery — ejecting  passenger  from  cars.  Where  a  passenger 
lawfully  on  a  railway  train  conducts  himself  in  an  orderly  and  decent  man- 
ner, and  pays  or  offers  to  pay  the  fare  fixed  by  the  company,  his  expulsion 
from  the  cars  by  the  conductor  in  a  forcible  manner  is  unjustifiable,  and  being 
so,  the  company  will  be  held  liable  for  an  assault  and  battery  in  a  civil 
action. 

2.  Master  and  servant — liability  of  master  for  trespass  of  servant.  A 
railway  company  is  liable  for  the  acts  of  its  conductor  performed  within  the 
scope  of  his  authority.  If  he  wrongfully  and  forcibly  ejects  a  passenger  from 
a  passenger  coach  while  in  the  employment  of  the  company,  the  latter  will  be 
liable  in  trespass  to  the  passenger. 

3.  Railroad — right  to  eject  passenger  from  cars.  Where  a  passenger  tenders 
a  railway  conductor  a  certain  amount  of  fare  to  be  carried  to  a  certain  station, 
which  is  less  than  the  rate  fixed  by  the  company,  saying  he  will  pay  no  more, 
and  the  conductor  retains  a  sum  sufficient  to  take  the  passenger  to  an  inter- 
mediate station  and  returns  the  balance,  the  passenger  will  have  the  right,  on 
reaching  such  intermediate  station,  to  pay  the  fare  demanded  from  that  point 
to  the  place  of  his  destination,  and  upon  his  offering  to  pay  the  same  he  can 
not  rightfully  be  put  off  the  train. 

4.  Same — rules  and  regulations.  A  railway  company  has  no  power  to  adopt 
rules  and  regulations  prohibiting  decently  behaved  persons  from  traveling  on 
its  road,  who  will  pay  their  fare  and  conform  to  all  reasonable  requirements 
for  the  safety  and  comfort  of  passengers. 

5.  Damages — when  exemplary  may  be  given.  If  a  railway  conductor,  without 
demanding  fare,  or  after  the  fare  is  offered  to  be  paid,  takes  a  passenger  who 
is  properly  behaving  himself  by  the  collar,  and  leads  him  to  the  door  of  the 
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car  and  puts  him  off,  tearing  his  coat  in  the  act  of  expulsion,  and  such  act  is 
unprovoked,  willful  and  malicious,  and  performed  in  a  rude  and  aggravating 
manner,  with  the  intention  to  wound  the  feelings  of  the  passenger  and  to 
bring  him  into  contempt  and  disgrace,  in  trespass  against  the  company  the 
jury  may  give  punitive  or  exemplary  damages. 

6.  Instruction — without  evidence  and  assuming  facts,  misleading.  In  trespass 
against  a  railway  company  for  the  wrongful  and  forcible  expulsion  of  a  pas- 
senger from  its  train  of  cars,  it  is  error  to  instruct  the  jury  that  in  estimating 
damages  they  may  take  into  consideration  the  position,  character,  standing, 
influence,  power,  wealth,  ability  to  inflict  injury  and  to  practice  tyranny, 
oppression  and  injustice,  where  there  is  no  evidence  touching  such  matters; 
and  the  court  has  no  right  to  intimate  that  the  company  has  evinced  a  dispo- 
sition to  practice  tyranny,  oppression  and  injustice.  Such  an  instruction,  too, 
is  highly  calculated  to  influence  the  passions  of  the  jury,  and  prejudice  them. 

7.  Practice — when  defendant  may  open  and  close.  In  an  action  of  trespass 
to  the  person,  where  no  general  issue  or  traverse  of  the  declaration  is  filed, 
but  only  pleas  of  confession  and  avoidance,  the  defendant  has  the  right  to 
open  and  close  the  case,  both  in  the  trial  and  in  the  argument  to  the  jury,  and 
it  is  error  to  refuse  it.  . 

8.  Burden  of  proof — practice — where  defendant  assumes  the  burden  but  offers 
no  proof.  In  trespass,  where  pleas  of  confession  and  avoidance  alone  are  filed, 
the  plaintiff  is  required  to  introduce  no  evidence  until  the  defendant,  prima 
facie,  sustains  his  defense.  In  such  case,  if  the  defendant  introduces  no  evi- 
dence, the  plaintiff  may  then  give  evidence  of  the  nature  and  extent  of  the 
injury,  precisely  as  in  the  case  of  a  default. 

Appeal  from  the  Circuit  Court  of  Warren  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  O.  H.  Browning,  and  Mr.  Wm.  C.  Norcross,  for  the 
appellant. 

Messrs.  Stewart  &  Phelps,  for  the  appellee. 

A 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  for  an  assault  and  battery,  by  appellee 
against  the  railroad  company,  whilst  appellee  was  a  passenger 
on  a  train  owned  and  run  by  appellant  on  its  road  at  Sage- 
town.  It  is  averred  that  the  conductor  in  charge  of  the  train 
committed  the  assault  and  battery. 
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To  the  declaration  were  filed  two  pleas  of  justification. 
They  aver  and  the  company  claims,  that  under  and  by  virtue 
of  its  charter  it  has  the  right  to  fix  the  rate  of  fare  for  carry- 
ing persons  over  its  road,  to  regulate  the  time  and  manner  in 
which  goods,  chattels  and  passengers  are  to  be  taken  and  car- 
ried over  its  road,  and  prescribe  the  manner  in  which  its  road 
shall  be  used;  that  at  the  time  of  the  alleged  assault  and  bat- 
tery, appellee  was  a  passenger  on  a  train  of  appellant  at  Sage- 
town,  and  demanded  of  the  company  to  be  carried  from  thence 
to  Kirkwood;  that  appellant  demanded  of  appellee  the  usual 
and  customary  fare  for  such  service,  and  was  willing  and 
offered  to  so  carry  appellee  to  that  place  on  its  train  if  he, 
appellee,  would  pay  such  fare,  but  he  refused  to  pay  the  same, 
but  demanded  he  should  be  so  carried  without  paying  that 
rate  of  fare;  that  upon  such  refusal  the  conductor  refused  to 
so  carry  him,  and  requested  him  to  depart  and  go  from  the 
train,  but  he  so  to  do  wholly  refused ;  that  the  conductor,  by 
the  authority  of  the  company  and  for  them,  thereupon  gently 
laid  his  hands  upon  appellee,  in  order  to  remove,  and  did  then 
and  there  remove,  him  from  and  out  the  car,  as  he  lawfully 
might  for  the  causes  aforesaid — which  are  the  same  supposed 
trespasses  complained  of  in  the  declaration. 

To  each  of  these  pleas  a  replication  was  filed,  and  issue 
joined  to  the  country.  The  cause  was  tried  by  the  court  and 
a  jury,  and  resulted  in  a  verdict  in  favor  of  plaintiff,  and  the 
assessment  of  his  damages  at  $500.  A  motion  for  a  new  trial 
was  entered,  but  was  overruled  by  the  court,  and  judgment 
was  rendered  on  the  verdict,  and  defendant  appeals. 

.  It  appears  that  appellee  came  to  Burlington,  Iowa,  over  a 
railroad  in  that  State,  where  he  testifies  he  paid  three  cents  a 
mile  fare  on  that  road.  On  reaching  that  point,  he  remained 
upon  appellant's  train,  and  when  the  conductor  came  through 
the  car  to  collect  fare,  appellee  handed  him  sixty  cents  to  pay 
his  fare  to  Kirkwood,  a  distance  of  twenty  or  twenty-one 
miles,  but  the  conductor  declined  to  receive  it  as  fare  to  that 
place,  informing  him  that  it  was  not  sufficient  in  amount,  but 
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took  out  of  that  sum  an  amount  sufficient  to  pay  the  fare  to 
Sagetown,  an  intermediate  station,  and  returned  the  balance. 
When  the  train  reached  Sagetown,  the  conductor  requested 
appellee  to  leave  the  train,  but  he  refused,  and  the  former, 
with  force,  removed  him  therefrom,  but  did  him  no  injury 
beyond  the  indignity  and  tearing  his  coat. 

Appellee  testifies,  that  he  offered  to  pay  any  fare  that  might 
be  required  from  Sagetown  to  Kirkwood,  and  held  money,  in 
bills,  in  his  hand,  and  offered  it  to  the  conductor,  but  he  re- 
fused to  receive  it;  that  the  conductor  did '  npt  inform  him  of 
the  amount  of  the  fare,  but  persisted  in  removing  him  from 
the  train;  that  after  he  was  thus  removed,  the  conductor 
placed  a  brakeman  at  the  entrance,  who  said  he  was  directed 
not  to  permit  him  to  enter  the  train  ;  that  some  person  sug- 
gested to  him  to  enter  the  depot  and  procure  a  ticket,  and  he 
applied  for  one,  but  the  agent  said  there  was  not  sufficient 
time,  and  to  pay  on  the  train ;  that  he  then  went  on  the  plat- 
form, found  the  train  in  motion,  and  got  aboard  of  the  car 
next  in  the  rear  of  the  one  from  which  he  had  been  ejected; 
that  in  getting  on  this  car,  the  brakeman,  to  prevent  him, 
struck  from  his  hand  a  bundle,  but  some  one  picked  it  up  and 
handed  it  to  him,  and  he  got  aboard;  that  the  conductor  came 
immediately  and  collected  fare,  charging  ten  cents  extra  the 
usual  fare  because  he  did  not  procure  a  ticket.  He  was  not 
in  any  way  further  molested,  and  was  carried  to  and  got  off  of 
the  train  at  Kirkwood. 

^Appellee  testifies,  that  when  he  first  paid,  the  conductor 
informed  him  he  must  put  him  off  at  Sagetown,  and  in  this 
he  is  corroborated  by  Harvey  and  Scott.  He  did  not  say, 
in  the  alternative,  that  he  should  pay  what  was  usually  de- 
manded or  be  put  off,  and  appellee  says  the  conductor  did 
not  demand  or  inform  him  of  the  amount  required.  Harvey 
and  Scott  did  not  hear  the  conductor  state  the  amount,  although 
they  heard  the  dispute.  Berry  fully  corroborates  appellee  in 
his  testimony  that  he  offered  to  pay  his  fare,  and  heard  him 
say  to  the  conductor,  "here  it  is,"  but  was  not  in  a  position  to 
'    9—90  III. 
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see  whether  he  offered  it  to  the  conductor.  All  three  of  these 
witnesses  corroborate  appellee  in  his  statement  that  the  con- 
ductor came  to  appellee  as  they  approached  Sagetown,  and 
said  to  him,  "you  have  to  get  off  of  this  train/'  and  neither 
of  them  heard  him  couple  any  condition  with  the  declaration, 
or  if  they  did  they  do  not  say  so  in  testifying.  He  took  hold 
of  appellee's  coat  collar,  and  forcibly  removed  him  from  the 
train. 

It  is  not  claimed  that  appellee  misbehaved  in  any  manner, 
or  did  any  other «act  to  warrant  his  being  forcibly  ejected  from 
the  car,  and  the  question  is,  whether  he  was  rightfully  re- 
moved. The  conductor  testifies,  that,  he  said  to  appellee  he 
must  pay  fare  or  get  off,  and  he  neither  said  he  would  pay, 
offered  or  showed  any  money,  or  tendered  fare.  He  flatly 
contradicts  appellee  in  this,  but  corroborates  him  in  saying  he 
took  appellee  by  the  collar,  led  him  to  the  car  door,  put  him 
off,  and  sent  a  brakeman  to  prevent  him  from  gettiug  on  the 
train.  Now,  this  conflict  was  fairly  for  the  jury  to  reconcile, 
or,  being  unable  to  do  so,  to  give  credit  to  the  evidence  which 
they  believed  to  be  true,  and  having  believed  appellee  and  his 
witnesses  in  preference  to  those  for  appellant,  we  perceive  no 
ground  for  interfering  with  the  finding.  It  is  clearly  sus- 
tained by  the  evidence. 

If,  as  the  jury  have  found  in  favor  of  the  evidence  of  appel- 
lee and  his  witnesses,  there  was  no  pretense  for  a  justification 
of  the  conduct  of  the  conductor,  appellee  had  gone  on  the 
train  lawfully,  and  had  a  right  to  remain  there  until  he  did 
some  act  to  forfeit  this  right.  He  was  quiet,  orderly,  and 
behaved  decently,  so  far  as  this  record  shows.  Having  done 
so,  and  having  offered  to  pay  his  fare,  as  the  jury  have  found, 
the  action  of  the  conductor  was  wholly  unjustified  in  forcibly 
ejecting  appellee  from  the  car,  and  being  unjustified,  it 
amounted  to  an  assault  and  battery.  In  this  view  of  the  case 
it  is  unnecessary  to  discuss  the  question  as  to  the  validity  of 
the  law  fixing  the  rate  of  fare  at  three  cents  a  mile,  as  the  jury 


1878.]      -       C,  B.  &  Q.  K.  R.  Co.  is.  Bryan.  131 

Opinion  of  the  Court. 

have  found  that  he  offered  to  pay  the  larger  sum  claimed  by 
the  conductor. 

But  it  is  urged  that  the  court  erred  in  giving  instructions 
for  appellee. 

It  is  insisted  that  the  court  erred  in  giving  appellee's  sixth 
instruction.  By  it  the  jury  were  told  that  if  the  conductor 
was  in  the  employment  of  the  company,  or  it  continued  him 
in  its  employment  after  this  occurrence,  with  a  knowledge 
thereof,  the  company  would  be,  in  either  case,  liable  for  these 
acts  of  such  conductor.  The  first  branch  of  the  instruction 
asserts,  that  if  the  conductor  was  employed  by  the  company 
when  appellee  was  ejected,  it  would  be  responsible  for  his  acts 
performed  within  the  scope  of  his  employment.  There  can 
be  no  objection  to  this  proposition.  The  other  branch  of  the 
instruction  was,  no  doubt,  intended  to  inform  the  jury,  that 
although  he  was  not  at  the  time  in  the  employment  of  the 
company,  yet  appellant,  knowing  appellee  had  been  ejected,  by 
retaining  the  conductor  in  its  employment  ratified  the  act  and 
made  it  the  act  of  the  company.  This  we  regard  the  mean- 
ing of  the  instruction,  although  not  very  clearly  expressed. 
The  latter  clause  of  the  instruction  was  entirely  useless,  as  there 
was  no  denial  that  the  conductor  was  employed  at  the  time 
by  the  company,  and  he  so  testified.  But  we  are  unable  to 
perceive  that  it  did,  or  was  in  anywise  calculated  to  prejudice 
appellant. 

It  is  objected  that  the  fourth  of  appellee's  instructions  is 
wrong.     It  is  this : 

"The  court  instructs  the  jury,  that  if  they  find  the  defend- 
ant guilty,  and  believe,  from  the  evidence,  that  the  assault  and 
battery  was  unprovoked,  was  willful  or  malicious,  and  was 
perpetrated  in  a  rude  and  insulting  and  aggravated  manner, 
evincing  an  intent  to  wound  and  injure  the  plaintiff's  feelings 
and  bring  him  into  contempt  and  disgrace  in  the  estimation 
of  the  public,  then  the  case  is  one  justifying  the  imposi- 
tion by  the  jury  of  exemplary  or  vindictive  damages  as  a  pun- 
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ishment  for  the  offense;  and  the  jury  are  instructed,  that  in 
estimating  the  proper  amount  of  such  damages,  they  may  take 
into  consideration  the  position,  character,  standing,  influence 
and  feelings  of  the  plaintiff,  and  also  the  position,  the  influ- 
ence, the  power,  wealth  and  duty  of  the  defendant,  and  its 
ability  and  inclination,  as  evinced  in  this  case,  to  practice 
tyranny,  oppression  and  injustice,  if  such  is  the  proof,  and  to 
fix  the  damages  at  such  a  sum  as  the  proof  in  this  case  shows 
to  be  necessary  to  insure,  not  only  the  plaintiff,  but  all  others, 
freedom  from  such  tyranny,  oppression  and  injustice,  if  such 
is  found,  not  exceeding  the  $5000  claimed  in  the  plaintiff's 
declaration." 

It  is  insisted  that  there  is  no  evidence  warranting  the  find- 
ing of  vindictive  damages.  We  are  not  prepared  to  yield 
assent  to  this  proposition.  If  the  conductor,  without  demand- 
ing fare,  and  after  appellee  had  offered  to  pay  fare,  took  him 
by  the  collar  and  led  him  to  the  door  of  the  car  and  put  him 
off,  it  was  for  the  jury  to  find  whether  the  act  was  unprovoked, 
was  willful  or  malicious,  and  was  performed  in  a  rude  and 
aggravated  manner,  and  was  intended  to  wound  appellee's 
feelings  and  to  bring  him  into  contempt  and  disgrace.  If 
they  found  these  thing  to  be  true,  they  were  warranted  in 
giving  punitive  damages.  We  perceive  no  error  in  this  branch 
of  the  instruction. 

But  we  are  unable  to  sanction  what  is  asserted  in  the  clauses 
that  follow.  There  was  no  evidence  touching  the  influence, 
power,  wealth,  ability  to  inflict  injury,  to  practice  tyranny, 
oppression  and  injustice.  And  more,  the  court  invaded  the 
province  of  the  jury  in  saying  the  company  had  evinced  a 
disposition  to  practice  tyranny,  oppression  and  injustice.  If 
the  evidence  warranted  such  a  conclusion,  it  was  for  the  jury 
and  not  the  court  to  find  the  fact.  The  instruction  as  given 
was  unfair  and  unjust  to  appellant.  It  was  highly  calculated 
to  inflame  the  passions  of  the  jury  against  appellant,  and  if 
regarded  by  the  jury  as  we  must  presume  it  was,  it  could  only 
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prejudice  appellant  with  the  jury.  This  portion  of  the  instruc- 
tion can  not  be  sanctioned,  and  it  was  error  to  give  it. 

We  perceive  no  objection  to  appellee's  third  instruction. 
We  understand  it  to  assert  a  correct  legal  proposition,  nor 
does  it  assume  any  fact  to  have  been  proved.  As  to  whether 
the  conductor  informed  appellee  of  the  amount  of  the  fare,  was 
disputed,  and  it  was  for  the  consideration  of  the  jury,  and  it 
was  for  them  to  find  whether  appellee  was  able  and  offered  to 
pay  his  fare. 

The  second  of  appellee's  instructions  is  criticised,  but  a 
careful  examination  fails  to  detect  any  vice  in  its  structure. 
So  far  as  we  can  perceive,  it  announces  correct  legal  principles. 
If  erroneous,  it  is  because  it  refers  to  the  portion  of  the  fourth 
which  we  have  condemned.  If  that  reference  was  stricken 
out  it  would  be  correct. 

It  is  claimed  that  the  court  erred  in  refusing  to  give  appel- 
lant's third  instruction.  It  is  wrong,  as  it  ignores  all  the 
evidence  in  relation  to  appellee's  offer  to  pay  his  fare  at  Sage- 
town.  Even  if  the  conductor  had  the  power  to  remove  him 
from  the  train  on  a  refusal  to  pay,  still,  if  appellee  behaved 
himself  decently,  and  paid  or  offered  to  pay  his  fare,  he  had  the 
right  to  require  the  company  to  carry  him  to  Kirkwood.  If 
it  wese  conceded  that  before  reaching  Sagetown  appellee  had 
said  to  the  conductor  that  he  would  pay  no  more  than  sixty 
cents,  when  the  fare  was  seventy-five  cents  from  Burlington  to 
Kirkwood,  he  did  not  thereby  forfeit  or  preclude  himself  of 
all  right  to  travel  on  that  road.  He  had,  notwithstanding 
such  refusal,  a  right  to  change  his  purpose,  and  again  become 
a  passenger  from  Sagetown  to  Kirkwood,  even  on  that  trip, 
by  conforming  to  the  rules  of  the  company.  The  company  has 
no  power  to  adopt  rules  and  regulations  prohibiting  decently 
behaved  persons  who  will  pay  their  fare  and  conform  to  all 
reasonable  regulations  for  the  safety  and  comfort  of  passengers, 
from  traveling  on  the  road.  If  the  company  could,  for  the 
reason  alleged,  debar  appellee  from  traveling  on  that  trip,  for 
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the  same  reason  it  might  on  the  next  or  any  subsequent  trip. 
There  was  no  error  in  refusing  this  instruction. 

There  being  no  general  issue  or  any  traverse  of  the  declara- 
tion filed,  but  simply  pleas  of  confession  and  avoidance,  ap- 
pellant, before  the  trial  commenced,  moved  the  court  to  allow 
it  to  have  the  affirmative  of  the  trial  and  argument,  but  this 
the  court  refused  and  an  exception  was  taken,  and  appellant 
assigns  error  thereon.  As  a  general  rule,  in  argument  or  other 
contests  it  devolves  on  the  person  holding  the  affirmative  to 
establish  his  proposition.  Until  that  is  prima  facie  done,  the 
person  holding  the  negative  is  required  to  do  no  act  in  refer- 
ence to  the  issue.  Here,  had  appellant  introduced  no  evi- 
dence, appellee  would,  under  the  issue,  have  been  entitled  to 
judgment.  He  was  bound  to  introduce  no  evidence  as  to  the 
commission  of  the  act  complained  of,  until  appellant  proved 
a  prima  facie  justification  of  the  act  for  which  it  was  sued. 
Had  appellant  introduced  no  evidence,  then  appellee  might 
have  introduced  evidence  to  show  the  nature  and  extent  of 
the  injury,  precisely  as  in  case  of  a  default,  for  the  purpose  of 
enabling  the  jury  to  estimate  the  damages. 

According  to  the  doctrine  of  Harvey  v.  Ellithorpe,  26  111. 
418,  and  Kells  v.  Davis,  57  id.  261,  under  these  issues  appel- 
lant was  entitled  to  hold  the  affirmative  of  the  trial  and  argu- 
ment, and  it  should  not  have  been  deprived  of  the  right. 

For  the  errors  indicated,  the  judgment  of  the  court  below 
is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Emma  J.  Reynolds  et  al. 

v. 

Mary  A.  Adams. 

1.  Will — evidence  proper  on  question  of  undue  influence.  On  the  contest  of  a 
will  and  codicil  when  offered  for  probate,  on  the  ground  of  want  of  mental  capa- 
city and  of  undue  influence  by  a  second  wife,  it  is  error  to  exclude  evidence  of 
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matters  occurring  in  the  testator's  family  within  a  year  preceding  the  making 
of  the  will,  which  affords  an  insight  into  the  private  history  of  the  family,  and 
furnishes  an  understanding  of  the  relations  of  the  testator  with  his  wife,  to 
whom  the  principal  part  of  the  estate  was  devised,  and  which  also  tends  to 
show  the  means  employed  by  the  wife  to  alienate  the  affections  of  the  testator 
from  his  children  by  a  former  wife,  and  to  obtain  the  control  of  his  property. 

2.  Same — declarations  of  testator.  While  the  declarations  of  a  testator  are 
not  admissible  to  show  an  express  revocation  of  his  will,  or  the  fact  it  was 
executed  under  duress,  or  to  prove  undue  influence,  they  may,  nevertheless, 
be  proved  and  used  to  show  his  mental  condition  at  the  time  of  the  execution 
of  the  will,  or  so  near  the  time  that  the  same  state  of  affairs  must  have  still 
existed. 

3.  Where  the  probate  of  a  will  is  resisted,  on  the  ground  of  a  want  of 
mental  capacity  in  the  testator  and  undue  influence  exercised  by  his  wife,  to 
whom  the  bulk  of  his  property  is  given,  any  evidence  is  proper  which  tends 
to  show  the  testator's  mental  condition,  the  annoyances  he  was  subjected  to 
by  the  continued  importunities  of  his  wife,  his  susceptibility  to  the  influences 
of  those  in  whose  care  he  was,  and  his  helplessness  in  their  hands,  from  want 
of  mental  vigor  induced  by  long  sickness,  to  resist  any  influences  that  might 
be  brought  to  bear  on  him. 

4.  Evidence — koto  construed  on  question  of  admissibility.  On  the  question 
of  the  admissibility  of  evidence,  it  must  be  regarded  as  true  and  proving  all 
that  it  tends  to  prove. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Williams,  McKenzie  &  Calkins,  for  the  appel- 
lants : 

If  the  evidence  excluded  did  not  show  that  the  testator,  at 
the  time  of  the  making  of  the  supposed  will  and  codicil,  was 
not  able  to  make  a  disposition  of  his  property  with  under- 
standing and  reason,  it  certainly  furnished  clear  evidence  of 
the  fact  that  his  mental  faculties  were  so  much  weakened  by 
his  advanced  years  and  a  disease  of  the  head  which  had  affected 
him  for  years,  as  to  make  him  an  easy  dupe  to  trie  arts  and 
intrigues  of  the  designing  woman  in  whom  he  had  reposed  his 
confidence,  and  by  the  abuse  of  which  we  unhesitatingly  say 
she  embittered  his  life,  disinherited  his  children,  and  unlaw- 
fully enriched  herself;  and  it  is  not  a  sufficient  answer  to  say, 
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that  because  he  was  capable  of  understanding  questions  put 
to  him,  and  gave  rational  answers,  he  was  of  sound  mind 
and  capable,  for  the  rule  of  law  and  common  sense  is  other- 
wise. The  competency  of  the  mind  must  be  judged  of  by  the 
nature  of  the  act  done,  and  from  a  consideration  of  all  the 
circumstances  surrounding  the  case.  Blewith  v.  Blewith,  4 
Hagg.  419. 

It  is  only  by  such  evidence  that  the  court  or  jury  could  be 
informed  of  the  mental  capacity  of  the  testator,  and  a  wide 
range  of  inquiry  has  always  been  allowed  and  sanctioned. 
Waterman  v.  Whitney,  11  N.  Y.  137;  Rambler  \.  Tryon,  7 
S.  &  R.  90;  Lightner  v.  Wike,  4  id.  203;  Hughes  v.  Hughes, 
17  Ala.  519;  Bodge  v.  Meeeh,  1  Hagg.  612. 

In  all  cases  of  alleged  undue  influence,  the  mental  strength 
and  capacity  of  the  testator  are  directly  in  issue.  Waterman  v. 
Whitney,  supra. 

The  main  question  relied  on  by  appellants  to  set  aside  the 
will  in  controversy,  was  that  of  undue  influence,  and  from  its 
very  nature  the  evidence  must,  of  necessity,  not  be  limited  to 
a  narrow  field.  Everything  that  tended  to  reveal  the  charac- 
ter of  the  testator,  his  feelings,  thoughts  and  passions,  hates 
and  affections,  his  strength  and  weakness,  the  influences  that 
were  thrown  around  him,  and  his  change  of  intention,  would 
have  aided  in  its  solution.     They  were  all  questions  of  fact. 

The  declarations  of  the  testator,  before  and  after  the  execu- 
tion of  the  will  and  codicil,  giving  the  reasons  why  he  had 
such  a  bitter  feeling  towards  his  children  during  the  last  years 
of  his  life,  and  his  declarations  at  different  periods  of  his  life, 
both  in  writing  and  parol,  as  to  his  views  and  intentions  in 
the  disposition  of  his  property,  were  all  competent  testimony 
to  explain  and  harmonize,  if  possible,  the  inconsistencies  of  his 
acts.     This  became  the  all-important  fact. 

And  especially  was  it  competent  evidence  when  the  fact 
did  appear,  that  at  the  time  the  will  was  written  the  testator 
was  sick  and  unable  to  leave  the  house,  and  an  attorney  was 
sent  for  by  appellee,  or  at   her  solicitation,  and  who  went  to 
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the  house,  and  in  the  absence  and  without  the  knowledge  of 
any  member  of  that  family,  save  the  one  benefited  (appellee), 
the  will  was  made,  and  it  nowhere  appears  that  the  testator 
dictated  the  will  or  knew  of  its  contents,  except  by  the  evi- 
dence of  the  attorney  who  drew  it.  The  codicil  was  procured 
in  substantially  the  same  manner,  but  with  the  additional  fact 
that  at  about  that  time  the  testator  was  in  a  very  feeble  state, 
and  seemed  to  be  under  the  influence  of  liquor. 

Where  a  will  is  written,  or  procured  to  be  written,  by  a 
person  benefited  by  it,  these  are  circumstances  to  excite  stricter 
scrutiny,  and  require  stricter  proof  of  volition  and  capacity. 
Duffield  v.  Robeson,  3  Harring.  384;  Tompkins  v.  Tompkins,  1 
Bailey,  92. 

Where  a  codicil  was  made  disposing  of  the  property  of  the 
testator  in  a  manner  irreconcilable  with  his  character  and 
previous  intentions,  and  at  a  variance  with  the  former  testa- 
mentary disposition,  and  it  appeared  that  all  the  friends  and 
family  were  absent,  and  only  those  present  who  were  benefited 
under  or  engaged  in  the  preparation  of  the  will,  these  facts 
were  held  to  vacate  the  instrument.  Brydges  v.  King,  1 
Hagg.  250. 

Iu  this  case  the  testator  substantially  ignored  his  children, 
and  who  can  say  it  was  the  free  and  deliberate  act  of  a  self- 
poised  and  clearly-disposing  mind  ?  It  is  true  that  the  sub- 
scribing witnesses  were  called  to  attest  to  the  due  execution 
of  the  will  and  codicil,  but  they  did  not,  nor  could  they,  swear 
to  the  antecedent  agencies  by  which  that  will  and  codicil  were 
procured.  That  evidence  is  wanting  in  this  cause,  and  the 
will  should  be  set  aside.  Harrell  v.  Harrell,  1  Duv.  (Ky.) 
203;   Cramer  v.  Crambaugh,  3  Md.  431. 

It  is  not  to  be  supposed  that  fraud  and  undue  influence  are 
ordinarily  susceptible  of  direct  proof.  The  purposes  to  be 
served  are  of  the  nature  that  court  privacy,  and  in  some  cases 
the  courts  have  held  that  fraud  and  undue  influence  will  be 
inferred  from  the  nature  of  the  transaction  alone.  Tyler  v. 
Gardiner,  35  N.  Y.  595;  2  Seld.  272. 
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The  codicil  was  drawn  up  at  the  house,  and  the  former  will 
revoked  to  the  extent  above  shown,  and  the  fact  appearing 
in  the  third  item  of  the  codicil,  that  "I  further  request  that 
my  wife  leave  to  the  missionary  cause  one-half  as  much  prop- 
erty as  she  receives  of  me,"  indicates  one  more  of  the  methods 
that  appellee  used  to  mislead  the  old  man,  and  compel  him  to 
revoke  the  gifts  to  his  children,  withdraw  the  charitable  be- 
quest from  the  church  in  which  he  had  been  raised  and  nur- 
tured, on  the  plea  made  by  appellee  that  she  was  the  proper 
filtering  machine  through  which  the  generous  impulses  of  the 
testator  should  be  made  known  and  exhibited. 

If  the  provisions  of  a  will  executed  by  a  feeble  old  man 
differ  from  his  previously  expressed  intention,  and  differ  in 
favor  of  those  who  stood  in  confidential  relations  to  him,  it  is 
evidence  of  fraud  and  undue  influence,  which  must  be  over- 
come by  the  most  satisfactory  proof.  Lee  v.  Dill,  11  Abb. 
(N.  Y.)  Pr.  214;  Boyd  v.  Boyd,  66  Pa.  St.  283;  Walker  v. 
Hunter,  17  Ga.  364;  Small  v.  Small,  4  Me.  192. 

We  insist  that  any  statement  of  the  testator  in  relation  to 
the  change  of  his  intention,  or  the  causes  that  led  to  that 
change  by  which  he  disinherited  his  children,  and  connected 
with  the  transaction,  is  original  and  competent  testimony.  It 
was  so  held  in  Pratt  v.  Coffman,  3  Mo.,  where  the  court  an- 
nounce the  rule  to  be,  that  "  inquiry  into  the  testator's  condi- 
tion," his  declarations,  though  made  some  time  prior  to  the 
execution  of  the  will,  are  clearly  admissible.  The  harmony 
of  the  will  with  the  testator's  disposition,  and  his  declarations 
in  regard  to  it,  are  facts  to  be  considered.  Allen  v.  Public 
Admr.  1  Bradf.  378;    Wier  v.  Fitzgerauld,  2  id.  42. 

And  as  was  said  by  the  court  in  Waterman  v.  Whitney,  cited 
supra,  the  mental  strength  and  condition  of  the  testator  are 
directly  in  issue  in  every  case  of  undue  influence. 

"A  change  of  intention  is  of  importance  where  the  claim  is 
of  unsound  mind,  and  is  a  circumstance  that  may  be  deduced 
to  aid  the  inquiry.  That  such  evidence  is  admissible  is  as- 
serted by  the  authorities  almost  without  number."     Hester  v. 
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Lynch,  1  Yeates,  108;  Starrett  v.  Douglas,  2  id.  46;  Morris 
v.  Sheppard,  8  Harris,  475. 

Previous  conduct  and  declarations  of  the  testator  are  always 
admissible.  Shailerv.  Bumstead,  99  Mass.  122,  124;  McTag- 
gart  v.  Thompson,  14  Pa.  St.  149.    * 

The  question  to  be  determined  was  as  to  the  testator's  ca- 
pacity to  make  a  will,  and  the  condition  from  which  that  ca- 
pacity is  to  be  deduced  is  one  of  fact,  to  be  shown  by  evidence. 
Kempsey  v.  McGinnis,  27  Mich.  363;  Paramore  v.  Taylor,  11 
Gratt.  (Vt.)  220;  Florey  v.  Florey,  24  Ala.  241;  Gaither  v. 
Gaither,  20  Ga.  709 ;    Duffield  v.  Harris,  2  Harr.  (Del.)  375. 

Threats  of  personal  estrangement  and  non-intercourse,  to 
influence  a  testamentary  disposition  of  property,  constitute 
undue  influence.  Moore  v.  Blanvelt,  15  N.  J.  Eq.  2  McCart. 
367. 

The  inquiry  whether  undue  influence  was  exerted  over  the 
mind  of  the  testator,  should  not  be  confined  to  the  execution 
of  the  will.  It  should  be  whether  any  undue  influence  oper- 
ated on  him  in  the  disposition  of  his  property.  Taylor  v.  Wil- 
baum,  20  Mo.  306;  White  v.  Bailey,  10  Mich.  155;  Beauben 
v.  Cieatte,  12  id.  486  ;  Willitts  v.  Porter,  42  Ind.  250;  Roberts 
v.  Trawiek,  17  Ala.  455. 

Declarations  of  the  testator,  before  and  at  the  time  of  the 
making  of  the  will,  are  admissible  to  show  fraud  and  undue 
influence  in  obtaining  the  will.  Smith  v.  Tenner,  1  Gall.  170; 
Lucas  v.  Parsons,  27  Ga  593 ;  Jackson  v.  Jackson,  32  id.  325. 

This  court  has  decided,  that  "  where  the  whole  evidence  is 
excluded  from  the  jury  by  the  court,  it  is  in  effect  an  instruc- 
tion to  the  jury  as  in  case  of  non-suit — a  practice  that  has  no 
sanction  in  this  State."  Crowley  v.  Crowley,  80  111.  473; 
Smith  v.  Gillett,  50  id.  301;  Merricks  v.  Davis,  65  id.  319. 

The  opinion  in  the  contested  will  case  of  Meeker  v.  Meeker, 
as  reported  in  75  111.  263,  seems  to  support  the  theory  that 
this  evidence  was  admissible,  as  in  that  case  the  court  say, 
"there  were  forty  or  fifty  witnesses  examined  on  each  side." 


140  Reynolds  et  al.  v.  Adams.  [Sept.  T. 

Brief  for  the  Appellee. 

Mr.  L.  Douglass,  for  the  appellee : 

The  will  being  properly  proven,  and  the  proof  ample,  and 
there  being  no  proof  of  unsoundness  of  mind,  the  only  re- 
maining questions  that  can  arise  on  the  evidence,  and  the  only 
ones  insisted  upon  in  this  case,  are,  was  the  will  obtained  by 
undue  influence;  and  it  may  be  well  in  the  outset  to  show 
what  the  law  on  this  point  is  by  the  decisions  in  this  State. 

The  party  alleging  undue  influence  must  prove  it.  Roe 
et  al.  v.  Taylor,  45  111.  492.  The  influence  exerted  must  be 
of  such  a  character  as  to  deprive  the  testator  of  his  free  agency; 
that  neither  advice,  argument  nor  persuasion  will  vitiate  a  will- 
made  freely,  and  from  conviction,  though  such  will  would  not 
have  been  but  for  such  advice  and  persuasion ;  that  it  must 
be  an  influence  specially  directed  towards  the  object  of  pro- 
curing a  will  in  favor  of  particular  parties,  etc.  Roe  et  al.  v. 
Taylor,  45  111.  491. 

The  fraud  or  undue  influence  to  avoid  a  will  must  be  di- 
rectly connected  with  its  execution.  That  though  the  testator 
acted  under  advice  in  the  ordinary  affairs  of  life,  and  was  in- 
fluenced by  it,  such  relations  and  influence  would  not  tend  to 
prove  that  undue  influence  was  used  in  procuring  the  execu- 
tion of  a  will.  Brownfielal  v.  Brownjield,  43  111.  152;  Ruther- 
ford v.  Morris,  77  id.  412. 

This  court  has  said,  that  a  wife,  who  was  the  principal 
devisee  in  the  will  of  her  husband,  might  lawfully  exercise 
the  natural  and  proper  influence  of  her  position  to  induce  the 
testator  to  make  a  will  appointing  her  executrix,  giving  her 
what  the  law  allows,  and  preferring  her  children  over  those 
by  a  former  wife.  Carmichael  v.  Reed,  45  111.  108;  Ruther- 
ford v.  Morris,  77  id.  412. 

This  influence  to  avoid  a  will  must  be  one  still  operating  at 
the  time  the  will  is  made,  and  producing  that  perversion  of 
mind  which  made  the  will. 

It  is  said  a  will  is  set  aside  in  such  cases,  on  the  ground  it 
is  not  an  honest  will — that  it  does  not  reflect  the  unbiased 
intent  or  wishes  of  the  testator,  but,  on  the  contrary,  had  been 
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extorted  or  procured  from  the  deceased  in  the  weakness  or 
imbecility  of  old  age  or  disease,  or  by  artifice,  deceit  or  impo- 
sition, or  by  persistent  importunity,  amounting  to  a  species  of 
coercion  or  moral  duress,  undue  influence,  in  this  sense,  being 
a  fraud,  and  for  the  fraud  it  is  not  the  act,  deed  or  will  of  the 
deceased.  Upon  no  other  ground  has  the  court  a  right  to  set 
aside  a  deed  or  will  executed  by  a  person  of  sane  mind  or 
memory,  when  the  execution  of  the  same  was  not  procured, 
and  the  free  agency  of  the, party  overcome,  by  some  construc- 
tive coercion,  duress  or  fraud. 

Influence  and  persuasion  may  be  fairly  used,  and  a  will  pro- 
cured by  honest  means,  by  acts  of  kindness,  attention  and 
importunate  persuasion,  which  delicate  minds  would  shrink 
from,  and  would  not  be  set  aside  on  that  ground  alone.  In- 
fluence, to  vitiate  an  act,  must  not  be  the  influence  of  affection 
or  attachment,  it  must  not  be  the  mere  desire  of  gratifying 
the  wishes  of  another,  for  that  would  be  a  very  strong  ground 
in  support  of  a  testamentary  act.  Advice,  persuasion  or  en- 
treaty does  not  constitute  undue  influence,  nor  will  love,  affec- 
tion and  gratitude  afford  ground  from  which  undue  influence 
may  be  inferred.  Rutherford  v.  Morris,  supra,  and  cases 
cited. 

Children  have  no  legal  claim  to  the  property  of  living  pa- 
rents; that  all  parents  have  the  right  to  judge  who  are  the 
proper  objects  of  their  bounty,  and,  if  free  from  some  insane 
delusion  or  senile  dementia,  may  give  their  property  to  aliens 
to  their  blood.  Rutherford  v.  Morris,  supra;  Uhlich  v.  Muhlke, 
61  111.  499;  Heuser  v.  Harris,  42  id.  425;  Clearwater  v.  Kim- 
ler,  43  id.  272. 

No  declaration  of  the  testator,  made  before  or  after  the 
making  of  the  will,  can  be  received  to  defeat  the  will.  Dickie 
et  al  v.  Carter,  42  111.  388. 

The  court  ruled  out  from  the  consideration  of  the  jury  all 
the  evidence  of  Lucinda  Hocket  and  Nancy  Hocket,  as  to  all 
matters  occurring  between  July  and  October,  1873,  because  it 
was  too  remote  from  the  execution  of  the  will  in  April,  1875. 
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1st.  This  evidence  was  properly  ruled  out  for  the  reason 
stated,  it  being  too  remote  and  not  connected  with  the  execu- 
tion of  the  will.  2d.  Because  it  was  immaterial,  and  reflected 
no  light  on  the  question  at  issue:  that  of  fraud  or  undue  in- 
fluence. 

The  exclusion  of  this  evidence  was  authorized  on  two 
grounds:  1st.  For  the  reason  it  did  not  tend  to  prove  the 
issue.  2d.  For  the  reason  that  the  verdict  would  not  have 
been  different  if  it  had  not  been  excluded.  Crowly  v.  Crowly, 
80  111.  473;    Union  Nat.  Bank  v.  Baldenwieh,  45  id.  375. 

Where  justice  has  been  done,  the  court  will  not  reverse  for 
error,  if  the  finding  is  right.  Charter  v.  Graham,  56  111.  19; 
Stodie  v.  Bills,  62  id.  432;  Lettiek  v.  Honnold,  63  id.  335; 
Hardy  v.  Keeler,  56  id.  152;  Toledo,  Peoria  and  Warsaw  Ry. 
Co.  v.  Ingraham,  58  id.  120;  Graves  v.  Shoefelt,  60  id.  462; 
Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Dickson,  63  id. 
151;  Daily  v.  Daily,  64  id.  329. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

There  was  exhibited  in  the  county  court  of  Knox  county 
an  instrument  in  writing  with  a  codicil  attached,  purporting 
to  be  the  last  will  and  testament  of  James  A.  Bundy,  deceased. 
From  the  order  admitting  the  same  to  probate  the  heirs  of 
the  testator  prosecuted  an  appeal  to  the  circuit  court  of  that 
county,  under  that  clause  of  the  4th  section  of  the  act  in  rela- 
tion to  "Wills"  which  provides  that  appeals  may  be  taken 
from  the  order  of  a  county  court  allowing  or  disallowing  any 
will  to  probate,  to  the  circuit  court  of  the  same  county,  by  any 
person  interested  in  such  will,  and  the  trial  of  such  appeal 
shall  be  de  novo. 

On  the  trial  of  the  appeal  in  the  circuit  court  proponent 
proved  by  the  subscribing  witnesses  the  execution  of  the  will 
and  codicil,  that  they  were  witnessed  with  the  usual  formalities, 
and  the  testator,  at  the  time  of  the  execution  of  both  instru- 
ments, was  of  sound  mind  and  memory,  and  rested  her  case. 
The  defense  sought  to  be  made  by  contestants  was  twofold : 
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First,  the  want  of  capacity  in  the  testator  to  make  a  will, 
and  second,  undue  influence  exercised  by  proponent  over  the 
testator  to  induce  him  to  make  both  the  will  and  the  codicil. 
The  case  seems  to  have  been  submitted  to  a  jury  without  argu- 
ment or  instructions  from  the  court,  who  found  the  "will  in 
controversy  was  the  will  of  James  A.  Bundy,"  but  there  was 
no  finding  as  to  the  codicil.  Upon  receiving  the  verdict  the 
court  ordered  and  adjudged  that  "said  will  is  duly  proven 
as  the  will  of  James  A.  Bundy,  deceased,  together  with  the 
codicil  thereto  annexed,  and  that  the  same  be  admitted  to 
probate  and  record,"  and  rendered  judgment  against  contest- 
ants for  costs. 

A  short  history  of  the  case  may  assist  to  a  clearer  under- 
standing of  the  legal  propositions  discussed.  The  testator  was 
twice  married.  By  his  first  wife  he  had  a  number  of  children, 
with  whom  he  always  maintained  the  most  affectionate  rela- 
tions until  after  his  second  marriage.  In  1870,  the  testator, 
then  a  widower  of  the  age  of  sixty-eight  years,  being  in  feeble 
health,  undertook  a  journey  to  California.  On  account  of  the 
condition  of  his  health,  his  daughter,  Mrs.  Gordon,  accompanied 
him  to  secure  for  him  that  care  Avhich  his  physical  condition 
required.  His  daughter  remained  with  him  about  a  month 
and  then  returned  to  her  home.  On  his  way  out,  the  testa- 
tor made  the  acquaintance  of  a  lady  on  the  train  of  whom  he 
had  never  heard  before,  and  whom  he  married  within  a  month 
after  his  arrival  in  California.  After  their  marriage  the  tes- 
tator and  his  wife  returned  to  his  former  residence  in  this 
State,  where  they  resided  until  his  death,  which  occurred  July 
25,  1875.  The  health  of  the  testator  never  materially  im- 
proved after  his  second  marriage.  Much  of  the  time  he  was 
confined  to  his  room,  was  constantly  under  the  care  of  a  phy- 
sician, and  steadily  grew  worse  until  his  death.  He  had  no 
children  by  his  last  wife. 

On  the  17th  day  of  April,  1874,  he  made  and  published  his 
will,  by  which  he  bequeathed  to  the  Methodist  Episcopal  Church 
$1000,  to  be  applied  to  the  support  of  a  mission  in  China;  also 
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$500  to  the  Methodist  Episcopal  Church  in  Galesburg ;  also 
to  Carrie  Gordon,  an  adopted  daughter  of  his' son-in-law,  the 
sum  of  $1000;  also  to  his  grandson  James  Grant  Bundy, 
$1000;  also  to  each  child  of  his  daughter  Martha,  $5;  also 
to  his  grandson  Albert  West,  $5  ;  also  to  his  daughter  Angel- 
ine  Gordon,  $5;  also  to  his  son,  Milton  Bundy,  $5;  and  all 
the  residue  of  his  estate,  real  and  personal,  he  devised  and 
bequeathed  to  his  wife,  Mary  A.  Bundy,  since  intermarried 
with  Mr.  Adams,  and  it  is  in  the  latter  name  she  now, defends. 
The  proponent  was  herself  named  as  sole  executrix  of  the  will, 
and  relieved  of  the  statutory  duty  of  giving  bond  as  such  exe- 
cutrix. This  will  was  witnessed  by  Leander  Douglass  and 
William  W.  Porter. 

On  the  third  day  of  April,  1875,  the  testator  made  and 
published  a  codicil  to  his  will,  by  which  he  revoked  the 
following  bequests  therein  made:  first,  the  bequests  to  the 
Methodist  Episcopal  Church;  second,  the  bequest  to  Carrie 
Gordon,  and  third,  the  bequest  to  James  Grant  Bundy,  and 
republished  the  will  as  changed.  The  codicil  was  witnessed 
by  Leander  Douglass  and  John  W.  Boyd,  with  the  usual  for- 
malities. 

By  the  provisions  of  his  will  all  the  children  of  the  testator 
were  cut  off  from  any  participation  in  his  estate  with  five  dol- 
lars each,  while  the  major  portion  of  his  property,  which  was 
quite  considerable,  was  given  to  his  wife,  whom  he  had  recently 
married,  in  his  old,  age  after  a  brief  acquaintance.  It  will  be 
noticed  the  bequests  in  the  will,  above  mere  nominal  sums, 
were  all  revoked  by  the  codicil,  so  that  proponent  became  the 
sole  legatee  of  the  entire  estate  to  the  absolute  exclusion  of  all 
his  children  and  grand-children.  Prior  to  the  second  mar- 
riage of  the  testator  he  had  always  lived  on  the  best  of  terms 
with  his  children,  but  after  that  event,  both  before  and  after 
the  making  of  his  will,  he  entertained  the  bitterest  hatred  to 
most  if  not  all  of  them.  It  does  not  appear  that  the  testator 
ever  recovered  his  health  after  his  journey  to  California.  His 
head  was  much  affected.     One  of  the  physicians  who  attended 
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the  testator  describes  his  mental  and  physical  condition  a  short 
time  before  the  making  of  the  will.  He  saw  him  in  July,  1873, 
and  says  "  he  was  then  in  very  poor  health,  very  feeble, — he 
was  not  himself;  his  condition  was  such  as  to  render  him  more 
susceptible  of  being  influenced  by  those  around  him ;  he  was 
constantly  racked  with  pain;  he  was  dependent  as  a  child. " 

On  being  recalled,  he  says  the  testator  "  was  then  under 
the  control  and  influence  of  his  wife  as  much  as  an  infant  two 
hours  old  ever  was  under  the  control  of  a  nurse  and  mother, — 
as  helpless  and  dependent  upon  her  for  everything — a  drink 
of  water  or  any  little  attention  that  he  needed;  he  was  per- 
fectly under  her  control;  he  could  not  help  himself."  It  is 
certain  the  testator  did  not  have  that  vigor  of  will  which  he 
possessed  prior  to  his  sickness,  but  whether  his  wife  obtained 
that  control  over  him  attributed  to  her,  and  whether  she  ex- 
ercised it  for  improper  purposes,  are  of  course  questions  of  fact 
to  be  found  from  the  testimony. 

On  both  grounds  on  which  the  will  was  contested  there  was 
evidence  offered.  As  to  the  mental  capacity  of  the  testator, 
the  testimony  of  both  professional  and  non-professional  wit- 
nesses was  taken,  but  as  another  hearing  of  the  cause  is  to  be 
had  on  account  of  the  rulings  of  the  court  in  rejecting  proper 
testimony,  a  majority  of  the  court  are  of  opinion  it  is  not 
proper  at  this  time  to  remark  upon  what  it  may  be  thought 
to  prove  or  tend  to  prove.  On  the  question  made,  as  to  the 
undue  influence  it  is  alleged  the  party  proponent  exercised 
over  the  testator  to  induce  the  making  of  the  will  and  codicil, 
and  for  which  purpose  alone  it  seems  to  have  been  offered,  the 
evidence  consists  largely  of  the  acts  of  the  parties  and  the  dec- 
larations of  the  testator  made  both  before  and  after  making 
the  will.  Much  of  the  latter  class  of  testimony  was  excluded 
from  the  consideration  of  the  jury  after  it  was  given. 

On  motion  of  proponent  the  court  ruled  out  from  the  con- 
sideration of  the  jury  all  the  testimony  of  the  witnesses  Hocket, 
in  relation  to  matters  occurring  in  the  family  of  the  testator 
between  July  and  October,  1873.  The  testimony  excluded, 
10—90  III. 
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in  some  respects  was  all  important,  as  it  afforded  an  insight, 
not  otherwise  obtained,  into  the  private  history  of  the  family, 
and  furnished  a  clearer  understanding  of  the  relations  of  pro- 
ponent and  the  testator  at  any  time  near  the  date  of  the  will, 
than  any  other  evidence  in  the  record.  It  tends  to  show  what 
means  contestants  insist  were  employed  by  proponent  to  alienate 
the  affections  of  her  husband  from  his  children  by  a  former  wife, 
and  to  obtain  the  control  of  his  property.  According  to  the 
testimony  of  one  of  the  witnesses,  if  it  can  be  believed,  she 
compelled  him  to  forbid  his  children  visiting  his  house,  and 
at  one  time  when  his  son-in-law  and  his  daughter  called,  she 
became  very  angry,  and  carried  on  so  because  he  would  allow 
them  to  visit  him,  that  he  told  her  if  she  would  say  no  more 
about  it  for  a  certain  length  of  time— two  weeks-^he  would 
give  her  $1000,  but  the  witness  adds  "she  did  not  stop." 

The  testimony  excluded  further  tends  to  show  she  constantly 
importuned  him  to  deed  his  property  to  her,  and  he  would 
try  to  quiet  her  by  assuring  her  he  would  make  provision 
for  her  in  his  will,  which  the  sequel  shows  he  did.  One  rea- 
son, it  is  said,  she  constantly  urged  why  the  property  should 
be  deeded  to  her,  was,  that  she  might  hold  it  "  in  case  the  will 
was  broken."  Many  other  facts  of  the  same  nature,  tending 
to  show  the  relations  that  existed  between  the  parties,  were 
disclosed,  but  those  stated  are  sufficient  to  show  the  character 
and  importance  of  the  testimony  excluded,  if  it  was  true,  and 
for  the  purposes  of  this  decision  it  must  be  regarded  as  true 
and  as  proving  all  it  tends  to  prove. 

The  reason  assigned  by  the  court  for  excluding  this  testi- 
mony is,  that  u  it  was  too  remote  the  time  of  the  execution  of 
the  will."  But  the  decision  can  hardly  be  supported  for  that 
reason,  as  the  contestants  offered  to  prove  declarations  of  the 
testator  near  the  time,  both  before  and  after  the  execution  of 
the  will,  to  show  that  the  same  state  of  affairs  must  have  still 
continued  to  exist,  but  were  denied  the  privilege.  The  argu- 
ment now  advanced  in  support  of  the  decision  of  the  court  is, 
that  the  declarations  of  the  testator,  neither  before  nor  after 
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the  execution  of  the  will,  are  admissible  in  evidence  to  defeat 
the  will.  As  authority  for  the  position  assumed,  the  case  of 
Dickie  v.  Carter,  42  111.  376,  is  cited.  That  case  simply  ex- 
presses the  well  understood  doctrine  that  a  testator  can  not 
revoke  or  otherwise  invalidate  his  will  by  parol  declarations 
made  previously  or  subsequently  to  its  execution.  That  prin- 
ciple is  nowhere  questioned.  A  will  once  executed  with  the 
usual  formalities  prescribed  by  the  statute,  and  valid,  can  only 
be  set  aside  by  a  revocation,  in  writing,  of  the  same  grade, 
witnessed  with  the  same  formalities,  or  by  destruction,  as  by 
burning  or  tearing  it  up,  when  deliberately  done.  The  rule 
deducible  from  the  cases  on  this  subject  is,  that  while  the 
declarations  of  a  testator  are  not  admissible  to  show  an  express 
revocation  of  his  will,  or  the  fact  it  was  executed  under  duress 
or  from  undue  influence,  they  may  nevertheless  be  proved 
and  used  to  show  his  mental  condition  at  the  time  of  the  exe- 
cution of  the  will,  or  so  near  the  time  the  same  state  of  affairs 
must  have  existed.  That  is  the  principle  on  which  the  jury 
ought  to  have  been  permitted  to  consider  the  testimony  ex- 
cluded by  the  decision  of  the  court.  It  tended  to  show  his 
mental  condition,  the  annoyances  he  was  subjected  to  by  the 
continual  importunities  of  his  wife,  his  susceptibility  to  the 
influence  of  those  jn  whose  care  he  was,  and  his  helplessness 
in  their  hands,  from  want  of  mental  vigor  induced  by  long 
sickness,  to  resist  any  influences  that  might  be  brought  to 
bear  on  him.  On  reference  it  will  be  seen  this  is  the  doctrine 
of  the  cases  cited  in  Dickie  v.  Carter,  in  support  of  the  views 
expressed,  so  far  as  they  discuss  this  subject. 

In  the  later  case  of  Waterman  v.  Wliitney,  1  Kernan,  157, 
the  court  remark  upon  the  case  Jackson  v.  Kniffer,  2  Johns. 
31,  one  of  the  cases  cited  in  Dickie  v.  Carter,  and  treat 
it  as  not  inconsistent  with  the  principle  that  declarations  of  a 
testator,  made  either  before  or  after  the  execution  of  the  will, 
are  admissible  in  evidence  to  show  the  mental  capacity  of  the 
testator,  and  this  case  was  decided  long  before  the  decision  in 
Dickie  v.  Carter  was  announced.     In  citing  Jackson  v.  Kniffer, 
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in  Dickie  v.  Carter,  it  must  be  presumed  this  court  understood 
the  case  as  it  was  understood  by  the  court  that  pronounced  it. 

In  Waterman  v.  Whitney,  Mr.  Justice  Selden  very  justly 
remarked,  that  "  much  of  the  difficulty,  however,  had  arisen 
from  the  omission  to  distinguish  with  sufficient  clearness 
between  the  different  objects  for  which  the  declarations  of 
the  testator  may  be  offered  in  evidence  in  cases  involving  the 
validity  of  their  wills."  He  then  proceeds  to  discuss  the  rules 
by  which  the  admissibility  of  evidence  in  such  cases  is  gover- 
ened,  as  they  naturally  arrange  themselves  in  the  following 
classification :  1st,  to  show  a  revocation  of  a  will  admitted  to 
have  been  once  valid.  2d,  to  impeach  the  validity  of  a  will 
for  duress,  or  on  account  of  some  fraud  or  imposition  prac- 
ticed upon  the  testator  or  for  some  other  cause  not  involving 
his  mental  condition,  and  3d,  to  show  the  mental  capacity  of 
the  testator,  or  that  the  will  was  procured  by  undue  influence. 

After  a  careful  review  of  the  authorities,  the  conclusion 
was  reached,  that  the  numerous  cases  in  which  the  declarations 
of  testators  have  been  held  inadmissible  upon  contests  re- 
specting the  validity  of  their  wills,  apply  to  one  or  the  other 
of  the  first  two  of  the  three  classes  into  which  the  subject 
was  divided,  and  that  none  of  them  have  any  application  to 
cases  in  which  the  will  is  assailed  on  account  of  the  insanity 
or  mental  capacity  of  the  testator  at  the  time  the  will  was  exe- 
cuted, or  on  the  ground  the  will  was  procured  by  undue 
influence.  Such  prior  and  subsequent  declarations  of- testators 
in  such  cases  are  held  to  be  competent  evidence  only  as  to  the 
mental  capacity  of  the  testator. 

Another  case  cited  in  DieJcie  v.  Carter  is  Comstoch  v.  Had- 
lyne,  8  Conn.  254,  erroneously  cited  as  being  in  8  Cowen, 
263,  wtuere  it  was  declared  the  declarations  of  a  testator, 
in  a  contest  involving  the  validity  of  his  will,  are  admissible 
to  show  the  testator's  state  of  mind,  but  not  to  prove  the  facts 
stated.  The  distinction  between  the  proofs  of  alleged  facts 
and  of  the  mental  condition  of  the  testator  whose  will  is  as- 
sailed  on   account  of  mental  infirmities,  is  not  discussed  in 
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Stevens  v.  Vanclear,  4  Wash.  C.  C.  R.  262,  another  case  cited 
in  Dickie  v.  Carter. 

In  Shailer  v.  Bumstead,  99  Mass.  112,  it  was  said  by  the 
court,  in  discussing  this  subject :  "As  before  stated,  the  previous 
conduct  and  declarations  are  admissible,  and  so,  by  the  weight 
of  authority  and  upon  principle,  are  subsequent  declarations 
when  they  denote  the  mental  fact  to  be  proved." 

In  McTaggart  v.  Thompson,  14  Pa.  St.  R.  149,  it  was  dis- 
tinctly ruled  that  declarations  of  a  testator,  though  made  after 
the  execution  of  the  will,  are  admissible  in  such  cases  as  evi- 
dence of  imbecility  of  mind.  Many  other  cases  to  the  same 
effect  might  be  cited,  but  it  is  believed  these  are  sufficient  to 
show  that  the  principle  we  are  endeavoring  to  maintain  has 
the  'support  of  well  considered  cases  in  other  courts  of  the 
highest  authority. 

But  aside  from  all  authority,  on  principle,  declarations  of 
a  testator,  in  a  contest  involving  the  validity  of  his  will,  as 
respects  his  mental  condition  at  the  time  of  its  execution,  are 
and  ought  to  be  admissible.  Often  such  declarations  may  be 
most  satisfactory  evidence,  and  afford  a  clearer  understanding 
of  the  testamentary  capacity  of  the  testator  than  any  other 
evidence  that  could  be  produced.  Naturally,  the  mind  sym- 
pathizes with  the  body  in  that  which  debilitates,  and  such 
testimony  may  show  a  mind  weary  beyond  further  endurance 
by  long  continued  ill-health  and  incessant  and  vexatious 
importunities,  and  willing  to  purchase  rest  and  quiet  at  any 
price.  More  than  that,  it  may  be  proof  of  that  condition  of 
mind  readily  susceptible  of  impressions  from  any  source. 
Nothing  is  more  certain  than  that  the  enfeebled  and  weary 
mind  is,  in  that  condition,  most  susceptible  to  any  influence 
calculated  to  annoy  and  harrass.  It  is  a  proposition  that 
needs  no  argument  in  its  support,  that  the  feebler  the  mind, 
no  matter  from  what  cause — from  sickness  or  otherwise — the 
less  evidence  will  be  required  to  invalidate  the  will  of  such  a 
person  on  the  ground  of  undue  influence. 

Whether   the  testimony  excluded  was   true  or  untrue  we 
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express  no  opinion.  It  was  error  to  exclude  it,  and  for  that 
reason  the  order  admitting  the  will  and  codicil  to  probate 
will  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Philena  Cristman 

V, 

Timothy  T.  Peck  et  al. 

1.  Mandamus — when  refused.  The  court  will  refuse  to  grant  a  mandamus 
when  it  is  manifest  it  will  be  barren  and  fruitless,  or  useless,  or  can  not  have 
a  beneficial  effect. 

2.  Where  school  directors  refused  to  permit  certain  children  to  attend 
the  public  school  unless  they  would  bring  a  written  excuse  for  their  previous 
absence,  and  it  did  not  appear  that  the  refusal  was  permanent,  or  applied 
beyond  the  term,  and  the  petition  for  a  mandamus  to  compel  the  directors 
to  admit  the  children  without  an  excuse,  was  filed  one  day  before  the  close 
of  the  term,  so  that  it  was  not  possible  to  have  a  hearing  before  the  close  of 
the  term,  it  was  held,  that  the  application  for  the  writ  was  properly  denied. 

3.  Same — amendment  of  answer.  It  is  within  the  discretion  of  the  court  to 
allow  an  amendment  to  an  answer  to  a  petition  for  a  mandamus,  which  takes 
the  place  of  a  return  to  the  writ,  and  the  relator  can  not  be  heard  to  object  to 
its  allowance  when  he  shows  no  right  to  the  writ. 

Appeal  from  the  Circuit  Court  of  DeKalb  county ;  the 
Hon.  Theodore  D.  Murphy,  Judge, presiding. 

Messrs.  Kelltjm  &  Carnes,  for  the  appellant. 

Mr.  E.  L.  Divine,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

The  relator  applied  for  a  mandamus,  based  on  the  assumed 
unauthorized  act  of  the  respondents  as  school  directors  in  re- 
fusing to  admit  her  children  to  the  school  until  they  brought 
a  written   excuse   from    her   for   their  previous   absence,   to 
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compel  the  directors  to  admit  them  to  the  school  without  such 
written  excuse.  There  is  no  averment,  and  no  ground  for 
assuming,  that  the  refusal  to  admit  the  relator's  children  to 
the  school,  for  the  alleged  cause,  was  permanent,  or  had  refer- 
ence to  any  other  than  the  term  being  taught  at  the  time  the 
children  neglected  to  bring  the  required  excuse.  That  term 
expired  on  the  second  day  of  April,  1875.  The  petition  of 
the  relator  was  not  filed  until  the  first  day  of  April,  1875,  and 
the  writ  was  served  on  the  next  day,  tile  second  day  of  April, 
being  the  last  day  of  the  school,  and  the  first  term  of  court  at 
which  there  could  possibly  be  a  hearing  (and  the  term  to 
which  the  writ  was  returnable,)  commenced  on  the  second 
Monday  of  June  next  following. 

It  is  therefore  clear  that  no  judgment  that  could  possibly 
have  been  rendered  in  the  case  could  have  had  the  effect  de- 
sired by  the  petition — namely,  the  admission  of  the  relator's 
children  to  the  term  of  school  which  closed  on  the  second  day 
of  April,  1875. 

The  petition  is  not  framed  upon  the  hypothesis  that  the  re- 
lator intends  that  her  children  shall,  in  the  future,  be  absent 
from  terms  which  they  may  commence  attending,  and  that  the 
respondents  will  thereupon  again  refuse  to  admit  them  to  the 
school — even  if  that  were  admissible — and  the  evidence  shows 
that,  at  the  terms  since  taught,  relator's  children  have  been 
admitted  without  objection. 

The  rule  is,  the  court  will  refuse  a  mandamus,  "  if  it  be 
manifest  that  it  must  be  vain  and  fruitless,  or  useless,  or  can 
not  have  a  beneficial  effect."  Tapping  on  Mandamus,  (Am. 
ed.)  67— (side  p.  15.) 

On  this  principle  it  was  held  in  Woodbury  v.  Co.  Comrs. 
of  Piscataquis,  40  Maine,  304,  that  the  writ  will  be  denied 
where  a  person  applies  for  it  for  the  purpose  of  being  placed 
in  an  office  filled  by  an  annual  election,  to  which  he  alleges 
he  was  duly  chosen,  but  illegally  counted  out,  where  it  appears 
that  before  any  effectual  action  could  be  had  in  the  case,  if 
the  writ  should  be  granted,  the  term  for  which  the  petitioner 
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claims  to  have  been  elected  will  have  expired.  See  also  Wil- 
liams v.  County  Comrs.,  35  Maine,  345 ;  Howard  v.  Gage,  6 
Mass.  462. 

The  expiration  of  the  term  of  school  here,  from  the  benefits 
of  which  the  relator  claims  her  children  were  improperly  ex- 
cluded, being  before  it  was  possible  any  effectual  action  could 
be  had  by  virtue  of  the  writ,  the  court,  on  this  ground  alone, 
is  fully  vindicated  in  deciding  in  favor  of  the  respondents  and 
refusing  a  peremptory  mandamus. 

It  is  unnecessary  to  notice  the  objection  to  what  relator's 
counsel  denominate  a  plea  puis  darrein  continuance,  further 
than  to  say  it  is  a  misnomer  to  call  it  a  plea  at  all.  It  is,  in 
fact,  but  an  amendment  to  the  answer  which  takes  the  place 
of  a  return  to  the  writ.  The  matter  set  up  is  not  new,  but 
matter  omitted,  doubtless  through  inadvertence,  from  the  an- 
swer. It  was  within  the  discretion  of  the  court  to  allow  the 
amendment,  and  the  relator  is,  in  no  correct  sense,  prejudiced 
by  it — for,  on  the  case  she  makes,  she  does  not  show  that  the 
granting  of  the  writ  would  be  of  any  practical  benefit. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Charles  W.  Colehour 

v. 

The  State  Savings  Institution. 

1.  Usury — discounting  paper.  It  is  not  usury  to  buy  a  note,  in  the  usual 
course  of  business,  at  a  discount  greater  than  the  rate  of  interest  allowed  by 
law. 

2.  Where  a  debtor  agrees  with  his  creditor  to  give  him  a  commission  of 
$1500  if  he  will  find  a  party  who  will  advance  the  money  then  due  and  about 
to  become  due  on  his  notes,  secured  by  deed  of  trust,  and  thereby  procure  him 
a  year's  extension  of  time  in  the  payment,  and  the  legal  holder  of  the  notes 
transfers  them  by  delivery  to  another  party,  who  agrees  with  the  holder  to 
take  them  and  give  the  desired  extension  for  $1500,  and  money  enough  to 
make  the  interest  on  the  notes  equal  to  ten  per  cent,  and  the  holder  pays  such 
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sums  and  procures  the  taking  and  discounting  of  the  notes,  the  purchaser 
having  no  knowledge  of  the  terms  upon  which  the  extension  had  been  granted 
by  the  legal  holder  of  the  notes,  the  party  so  taking  and  discounting  the  notes 
will  not  be  chargeable  with  usury. 

3.  Assignment — defense  against  assignee,  in  equity.  In  equity,  on  bill  to  fore- 
close a  mortgage  by  the  assignee  of  a  note,  secured  by  trust  deed,  the  mort- 
gagor may  interpose  any  equitable  defense  he  has  against  the  original  payee 
or  mortgagee  arising  out  of  the  original  transaction;  but  this  rule  does  not 
extend  to  a  set-off  of  a  debt  due  from  the  assignor  to  the  mortgagor,  arising 
out  of  a  collateral  or  subsequent  matter. 

4.  Parties — to  bill  to  foreclose.  On  bill  to  foreclose  a  deed  of  trust  upon 
land  selected  subsequent  to  the  making  of  the  deed  of  trust,  and  taken  posses- 
sion of  by  the  South  Park  commissioners,  and  condemned  by  legal  proceedings, 
but  not  paid  for,  such  commissioners  are  necessary  parties. 

5.  Foreclosure — of  land  taken  for  public  use.  Where  mortgaged  property 
is  condemned  and  appropriated  to  public  use,  and  the  compensation  awarded 
to  the  owner  or  mortgagor  exceeds  the  sum  due  on  the  mortgage,  and  is  not 
paid,  it  is  not  proper  on  bill  to  fore'close  to  order  a  sale  of  the  premises.  The 
sum  found  due  should  be  ordered  paid  out  of  the  condemnation  money. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
W.  K.  McAllister,  Judge,  presiding. 

Mr.  Edward  Koby,  for  the  appellant. 

Mr.  C.  C.  Bonney,  and  Mr.  J.  L.  High,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

On  June  8,  1874,  appellee,  The  State  Savings  Institution, 
filed  its  bill  in  chancery  in  the  circuit  court  of  Cook  county, 
to  foreclose,  as  a  mortgage,  a  trust  deed  given  by  appellant, 
Charles  W.  Colehour,  to  Clinton  C.  Clark,  as  trustee,  April 
15,  1870,  to  secure  the  payment  of  two  promissory  notes  made 
by  Colehour  to  Sidney  T.  Webster  and  James  Walsh,  one  for 
$20,000,  payable  on  or  before  March  1,  1872,  with  eight  per 
cent  interest,  and  the  other  for  $10,000,  payable  on  or  before 
December  14,  1872,  with  nine  per  cent  interest.  The  trust 
deed  conveys  the  undivided  half  of  the  west  half  of  the  north- 
east quarter  of  sec.  24,  town  38,  range  14,  in  Cook  county. 
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The  bill  avers  that  the  complainant  purchased  the  notes 
June  8,  1872;  that  Colehour  has  partitioned  and  is  vested 
with  the  title  to  the  west  half  of  the  tract,  and  offers  that  the 
debt  be  charged  upon  this  divided  parcel. 

The  answer  of  Colehour  sets  up  in  defense,  that  the  notes 
passed  into  the  hands  of  the  complainant  by  delivery  from 
one  Martin  Andrews,  who,  previously  thereto,  was  the  legal 
owner  and  holder  of  the  same  by  means  of  the  indorsement 
of  them  by  Webster  and  Walsh,  and  that  Andrews,  on  June 
8,  1872,  having  negotiated  a  sale  of  the  notes  to  the  complain- 
ant, an  arrangement  was  entered  into  for  the  extension  of  the 
time  of  payment  of  the  notes  for  the  period  of  one  year,  to- 
wit:  until  June  8,  1873,  and  that  by  the  arrangement,  and  in 
order  to  obtain  it,  Colehour  paid  a  sufficient  sum  to  make  the 
interest  for  the  ensuing  year  amount  to  ten  per  cent,  and  in 
addition  thereto  paid  the  further  sum  of  $1500,  whereupon 
Andrews  gave  to  Colehour  a  writing  of  that  date,  signed  by 
Andrews,  reciting  that  the  notes  were  still  owned  and  held 
by  Andrews,  and  therein  agreeing  to  extend  the  time  of  pay- 
ment of  the  notes  for  one  year,  for  the  alleged  consideration 
of  the  payment  by  Colehour  of  the  interest  up  to  that  date, 
and  that  complainant  gave  to  Colehour  a  writing  to  stand  to 
this  agreement  which  had  been  made  by  Andrews.  In  this, 
the  answer  alleges,  there  was  usury,  and  that  complainant, 
when  it  took  the  notes,  had  notice  of  such  alleged  usurious 
arrangement  made  by  Andrews  with  Colehour,  wherefore  it 
claims  that  $1500  should  be  credited  as  paid  upon  the  princi- 
pal of  the  notes  on  June  8,  1878,  and  that  no  interest  is  law- 
fully chargeable  thereafter,  but  offers  to  pay  six  per  cent  per 
annum  interest  after  that  time. 

The  bill  further  avers,  that  the  lands  in  question  are  part 
of  the  lands  mentioned  in  "An  act  to  provide  for  the  location 
and  maintenance  of  a  park  for  the  towns  of  South  Chicago, 
Hyde  Park  and  Lake,"  approved  February  24,  1869,  under 
which  act  the  South  Park  commissioners  have  made  formal 
selection  of  said  lands,  and  under  color  of  said  selection,  with- 
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out  the  consent  of  Colehour,  have  taken  possession  thereof,  b} 
surrounding  the  same  with  a  post  and  board  fence,  and  claim 
a  paramount  right  and  interest  in  the  lands,  and  insists  that 
the  said  park  commissioners  are  necessary  parties. 

The  court  below,  on  final  hearing,  found  the  amount  due 
to  the  complainant  on  the  notes  November  6,  1876,  to  be 
$41,031.95,  which  it  ordered  to  be  paid  within  thirty  days 
from  that  time,  and  in  default  of  the  payment  decreed  the  sale 
of  the  land  for  its  satisfaction.     Colehour  appealed. 

As  respects  the  question  of  usury  which  is  made,  it  appears, 
from  the  evidence,  that  Audrews  was  the  owner  of  the  notes, 
$20,000  of  the  amount  having  matured,  and  the  remaining 
$10,000  being  about  to  fall  due  within  a  few  months.  Cole- 
hour applied  for  an  extension  of  time,  but  Andrews  needed 
the  money  and  could  not  grant  the  extension.  Andrews  then 
undertook  to  find  some  other  party  to  take  the  securities  and 
extend  the  time  of  payment,  and  Colehour  agreed  to  pay  An- 
drews for  that  service  a  commission  of  $1500,  and  to  make 
the  interest  on  the  notes  for  the  time  of  the  extension  equal  to 
ten  per  cent.  An  extension  of  one  year  was  obtained  through 
the  State  Savings  Institution,  and  $2000  paid  by  Colehour  to 
Andrews,  being  the  $1500  and  the  amount  to  make  the  inter- 
est ten  per  cent.  Andrews  testifies  that  he  dealt  with  the 
bank  as  the  owner  of  the  paper,  and  transferred  it  to  the  bank 
without  indorsing  it  or  making  himself  personally  liable ; 
that  his  negotiations  with  Colehour  and  the  bank  were  two 
separate  matters ;  that  he  did  not  tell  the  bank  of  his  arrange- 
ment with  Colehour;  that  the  bank  stated  they  would  pur- 
chase the  paper  by  making  it  equal  to  ten  per  cent,  and  would 
charge  a  commission  of  $1500;  that  he  gave  to  the  bank  his 
check  for  $2000,  June  8,  1872.  The  officers  of  the  bank  who 
negotiated  the  purchase  of  the  notes  and  trust  deed,  testify 
that  they  had  no  knowledge  of  the  transaction  between  Cole- 
hour and  Andrews,  or  of  the  $2000  paid  to  Andrews. 

The  money  paid  by  Andrews  to  the  bank  was  rather  a  dis- 
count than  a  commission.     It  is  not  usury  to  buy  a  note  in 
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the  course  of  business  at  a  discount  greater  than  the  rate  of 
interest  allowed  by  law.     Sherman  v.  Blackman,  24  111.  347. 

It  is  said,  there  was  here  paid  by  the  debtor  to  the  creditor 
$1500  above  the  rate  of  ten  per  cent  interest  for  the  forbear- 
ance of  the  debt  for  one  year,  and  that  must  be  usury.  But 
the  testimony  shows  there  was  no  privity  between  the  State 
Savings  Institution  and  Colehour,  the  debtor,  in  such  arrange- 
ment. The  bank  simply  purchased  of  the  creditor,  at  quite 
a  discount,  paper  upon  which  there  was  a  year's  extension  of 
the  time  of  payment,  knowing  nothing  in  regard  to  the  terms 
upon  which  the  extension  had  been  granted.  The  notes  in 
suit,  and  the  trust  deed  to  secure  them,  are  free  from  any  taint 
of  usury.  If  there  be  any  usury,  it  is  in  the  contract  of  ex- 
tension of  time  of  payment;  but  that  is  entirely  distinct  from 
the  contract  of  the  notes.  It  is  the  latter  contract  which  ap- 
pellee is  seeking  to  enforce,  and  it  makes  no  claim  in  respect 
of  the  former. 

If  the  agreement  of  forbearance  by  the  former  holder  of  the 
paper,  Andrews,  was  an  usurious  one,  we  do  not  consider  that 
it  should  attach  to  the  notes,  and  infect  them  with  usury  in 
the  hands  of  a  subsequent  purchaser  without  notice,  or  form 
any  matter  of  defense  as  against  him. 

Although  it  be  the  rule  in  this  State  that  where  there  is  a 
promissory  note  secured  in  its  payment  by  a  mortgage,  an 
innocent  transferee  of  the  note  before  maturity,  in  a  suit  for 
the  foreclosure  of  the  mortgage,  will  be  subject  to  any  equi- 
table defense  on  the  part  of  the  mortgagor,  when  the  note 
itself,  if  the  suit  were  upon  it,  would  be  exempt  from  such 
defense,  (Olds  v.  Cummings,  31  111.  188,  and  subsequent 
cases,)  we  understand  this  as  restricted  to  all  equities  arising 
out  of  the  note  and  mortgage  transaction  itself,  and  not  ex- 
tending to  a  set-off  in  respect  of  a  debt  due  from  the  assignor 
to  the  mortgagor,  arising  out  of  a  collateral  matter,  such  an 
one  as  we  view  this,  here,  to  be.  See  Chit,  on  Bills,  13  Am. 
ed.  251. 

The  court  below  found  the  facts  upon  the  question  of  usury 
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against  the  appellant,  and  we  find  nothing  in  the  record  re- 
quiring us  to  find  the  facts  the  other  way,  or  the  conclusion 
of  the  court  below  against  this  defense  to  be  wrong. 

It  appears,  by  the  proof,  that  on  April  21,  1873,  the  South 
Park  commissioners  took  possession  of  the  land  in  question, 
and  inclosed  the  same  with  the  park,  and  have  ever  since 
occupied  and  controlled  the  same.  There  were  introduced  in 
evidence  proceedings  on  the  part  of  the  South  Park  commis- 
sioners for  the  condemnation  of  the  land  for  the  park,  from 
which  it  appears  there  has  been  a  verdict  of  a  jury  assessing 
as  compensation  for  the  land  taken  a  sum  largely  exceeding 
the  amount  of  the  decree  herein,  without  anything  further 
appearing.  Under  these  circumstances,  we  think  there  should 
not  have  been  any  decree  of  the  sale  of  the  land,  but  that  the 
complainant  should  have  been  left  to  receive  the  amount  of 
the  decree  out  of  the  condemnation  money  for  the  land.  That 
is  all  that  will  be  able  to  be  realized  out  of  the  land,  situated 
as  it  is.  It  is,  in  effect,  sold  to  the  South  Park  commissioners, 
and  all  that  any  one  is  entitled  to  receive  in  respect  of  the 
land  is  its  value  as  it  may  be  determined  to  be  in  the  pro- 
ceeding for  the  condemnation  of  the  land. 

There  is  a  reasonable  certainty  that  the  condemnation 
money  for  the  land  will  be  paid.  The  sale  of  the  land  under 
the  order  of  sale  might  result  most  injuriously  to  the  owner 
of  the  equity  of  redemption,  and  we  do  not  see  wherein  it 
could  substantially  benefit  the  complainant.  The  South  Park 
commissioners,  too,  we  think,  should  have  been  made  parties. 

We  find  no  reason  for  reversing  the  decree,  except  as  re- 
spects the  order  of  sale,  and  not  making  the  South  Park  com- 
missioners parties ;  but  as  it  may  be  better  for  the  appellee 
that  the  decree  should  be  reversed  in  the  whole,  in  respect  of 
the  benefit  of  the  larger  interest  which  the  mortgage  debt  bears 
above  that  of  the  decree,  the  decree  will  be  reversed,  and  the 
cause  remanded'  for  further  proceedings  conformable  to  this 
opinion,  with  leave  to  amend  the  bill  by  adding  parties. 

Decree  reversed. 
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James  Caveny 

v. 

Herman  "Weiller. 

1.  Practice — waiver  of  objection.  If  a  defendant,  after  the  court  decides 
his  affidavit  setting  up  his  defense  under  the  five-day  rule  to  be  insufficient, 
takes  no  exception,  but  asks  and  obtains  leave  to  file  a  new  affidavit,  he  can 
not  assign  the  ruling  upon  the  first  for  error. 

2.  Same — party  must  except,  if  he  designs  to  urge  ruling  as  error.  Unless  a 
defendant  takes  an  exception  to  the  ruling  of  the  court  in  allowing  a  motion 
for  a  speedy  trial,  and  trying  the  case  out  of  its  order  on  the  docket,  and  be- 
fore it  has  been  reached  on  the  regular  call,  the  propriety  of  the  action  of  the 
court  can  not  be  reviewed  in  this  court. 

3.  Instruction — to  find  for  the  plaintiff.  An  instruction  to  a  jury  to  whom 
an  issue  of  fact  is  submitted,  that  the  plaintiff  is  entitled  to  recover,  is  subject 
to  criticism,  and  in  most  cases  will  work  a  reversal. 

4.  Error — when  will  not  reverse.  This  court  will  not  reverse  a  judgment 
for  an  erroneous  instruction  to  find  for  the  plaintiff,  when,  under  the  evidence, 
the  verdict  could  not  have  been  different  from  what  it  was. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Chester  Kinney,  for  the  appellant. 

Mr.  Adolph  Moses,  for  the  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

Weiller  sued  Caveny,  in  assumpsit,  as  guarantor  of  a  prom- 
issory note,  and  recovered  a  judgment  against  him. 

The  first  error  assigned  is,  that  the  court  erred  in  overrul- 
ing appellant's  affidavit  setting  up  his  defense,  filed  under  the 
five-day  rule.  Had  appellant  intended  to  rely  on  that  affida- 
vit, he  should  not  have  abandoned  it,  but  should  have  stood 
by  it.  He  did  not  even  except  to  the  ruling  of  the  court 
holding  it  to  be  insufficient,  but  asked  and  obtained  from  the 
court  leave  to  file  a  new  affidavit.     This  was  an  acquiescence 
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by  him  in  the  action  of  the  court.  Stuber  v.  Schaeh,  83  111. 
191;   Culver  v.  Johnson,  ante,  91. 

It  is  also  urged,  the  court  erred  in  allowing  the  motion  of 
plaintiff  below  for  a  speedy  trial  in  said  cause,  and  in  taking 
the  case  up  for  trial  out  of  its  order,  and  before  it  had  been 
reached  on  the  regular  call  of  the  docket,  and  in  overruling 
appellant's  objections  to  such  advancement.  As  no  exception 
was  taken  to  the  action  of  the  court  in  ordering  an  immediate 
trial,  the  propriety  of  its  conduct  in  this  regard  is  not  before 
us  for  examination. 

It  is  further  insisted,  the  court  below  erred  and  entirely 
ignored  the  province  of  the  jury  by  giving  them  the  following 
instruction : 

"  The  plaintiff  is  entitled  to  recover  the  amount  due  upon 
the  note  in  evidence,  after  allowing  what  has  been  paid 
upon  it." 

This  mode  of  instructing  a  jury  to  which  an  issue  of  fact 
has  been  submitted,  is  subject  to  criticism,  and  in  most  cases 
would  work  a  reversal ;  but  we  have  carefully  examined  the 
evidence  in  the  case  at  bar,  and  find  it  clearly  sustains  the 
verdict.  The  evidence  of  appellee  fully  made  out  his  case, 
and  there  was  no  defense  whatever  shown  by  appellant.  Any 
other  verdict  would  have  been  unwarranted,  and  the  error 
should  not  be  allowed  to  avail  to  the  disturbance  of  the  judg- 
ment. Appellant  was  not  injured  by  the  instruction,  as  the 
verdict  of  the  jury  could  not,  under  the  evidence,  have  been 
different  from  what  it  was.  .  Hazen  v.  Pierson,  83  111.  241 ; 
Crowley  v.  Crowley,    80   id.   469 ;    Stobie  v.  Dills,  62   id.  433. 

There  is  no  sufficient  ground  for  a  reversal  in  this  record. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Syllabus. 


James  Worden 

v. 
Paul  L.  Salter. 

1.  Instruction — construed  in  light  of  the  evidence.  Every  instruction  given 
to  a  jury  must  be  construed  in  the  light  of  the  evidence  on  which  it  is  based. 

2.  Guaranty — consideration.  "Where  the  payee  of  a  promissory  note  assigns 
the  same,  and  guarantees  its  payment  in  satisfaction  and  discharge  of  his  own 
indebtedness  to  the  assignee,  the  existence  of  such  indebtedness  will  be  a  suffi- 
cient consideration  to  uphold  the  guaranty. 

3.  Same — time  of  promise  to  guaranty.  Where  the  payee  of  a  note,  indorsing 
the  same  in  payment  of  his  own  indebtedness,  says  if  the  maker  does  not  pay 
the  note,  he  will,  the  precise  time  of  the  declaration  is  not  important,  so  that 
it  appears  to  be  a  part  of  the  contract  then  being  negotiated,  and  made  before 
its  consummation. 

4.  Same — right  to  fill  blank  indorsement  with.  If  the  payee  of  a  note,  at  the 
time  of  its  indorsement  by  him  in  blank,  agreed  to  pay  the  same  if  the  maker 
did  not,  the  indorsee  will  have  the  right  to  fill  out  the  indorsement  with  an 
assignment  and  guaranty  of  payment. 

5.  Same — laches  in  suing  maker.  Where  a  payee  of  a  note  indorses  the  same 
to  another,  guarantying  its  ultimate  payment,  without  any  condition  that  the 
holder  shall  sue  the  maker,  or  do  any  other  act,  the  latter  will  not  lose  his 
right  of  action  against  the  guarantor  by  neglecting  to  sue  the  maker. 

6.  Parol  evidence — to  show  blank  indorsement  was  a  guaranty.  In  this  case 
parol  evidence  was  received  to  show  that  an  indorsement  in  blank  of  a  note  by 
the  payee  included  a  guaranty  of  payment  by  the  indorser.  The  court  do  not 
pass  upon  the  competency  of  such  evidence,  there  being  no  objection  to  it  on 
the  trial;  but  Mr.  Justice  Sheldon,  Mr.  Chief  Justice  Craig  and  Mr.  Justice 
Dickey  concurring  with  him,  dissents  from  any  inference  that  may  be  drawn 
in  favor  of  its  competency,  holding,  in  that  regard,  a  distinction  between  an 
indorsement  in  blank  by  the  payee  of  the  note,  and  the  case  where  one  not  a 
party  to  the  note  writes  his  name  on  the  back  of  it. 

Appeal  from  the  Circuit  Court  of  Warren  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Miller  &  Frost,  for  the  appellant 
Messrs.  Stewart  &  Phelps,  for  the  appellee. 
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Mr.  Justice  Breese  *  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  before  a  justice  of  the  peace  of 
Warren  county,  by  Paul  L.  Salter,  plaintiff,  and  against  James 
Worden,  defendant,  as  indorser  and  guarantor  of  a  promissory 
note,  which  resulted  in  a  judgment  for  the  plaintiff.  On  ap- 
peal to  the  circuit  court  by  the  defendant  the  cause  was  there 
tried  by  a  jury,  and  under  instructions  of  the  court  a  verdict 
was  rendered  for  the  plaintiff  and  judgment  entered  thereon, 
a  motion  for  a  new  trial  having  been  denied. 

To  reverse  this  judgment  the  defendant  appeals,  and  insists 
that  the  verdict  was  contrary  to  the  evidence,  and  that  the 
court  misdirected  the  jury. 

It  is  urged .  here  by  appellant,  that  there  never  was  a 
contract  of  guaranty  made  by  him,  and  further,  if  any  such 
contract  was  made,  appellant  was  relieved  therefrom  by  the 
negligence  of  appellee,  and  his  right  to  recover  thereon  was 
lost  by  his  own  laches. 

Appellant  also  urges,  that  the  court  erred  in  giving  certain 
instructions  for  the  plaintiff,  and  in  refusing  those  asked  by 
defendant. 

The  facts  are,  substantially,  that  these  parties  had  dealings 
together,  the  result  of  one  of  which  was,  that  appellant  was 
found  in  debt  to  appellee  in  the  sum  of  five  hundred  dollars, 
and  for  which  he  gave  appellee  his  note  payable  two  years 
from  its  date.  This  was  in  February  or  March,  1869.  In 
November  of  that  year  the  parties  met  and  a  trade  was  had, 
by  the  terms  of  which  appellee  agreed  to  take  of  appellant,  in 
discharge  of  this  note  of  five  hundred  dollars,  a  house  and  lot 
in  the  village  of  Kirkwood,  valued  at  three  hundred  and  fifty 
dollars,  and  a  note  as  follows: 

"  $190.  Oneida,  III.,  March  1,  1869. 

One  day  after  date  I  promise  to  pay  to  the  order  of  James 

*Note — This  case  was  submitted  at    the   September  Term,  1877,  and  the 
opinion  written  as  of  that  term,  but  was  not  filed  until  February  22,  1879. 
11—90  III. 
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Worden,  one  hundred  and  ninety  dollars,  at  Anderson  &  Co.'s 
store,  value  received,  with  ten  per  cent  interest. 

W.  W.  Cramer." 

On  the  back  of  this  note  appellant  wrote  his  name,  and  it 
was  delivered  to  appellee.  When  suit  was  brought  upon  the 
note,  this  writing  above  appellant's  name  was  placed  upon  it 
by  appellee's  attorney :  "  For  value  received  I  hereby  assign 
the  within  note  to  Paul  L.  Salter,  and  guarantee  the  payment 
thereof." 

The  question  is,  what  did  appellant  intend  when  he  put  his 
name  on  the  note: — Was  it  his  intention  to  guaranty  the 
payment  of  the  note,  or  only  to  transfer  the  title,  he  himself 
being  liable  as  assignor  only? 

On  this  point  the  parties  testified,  and  other  witnesses  were 
examined,  some  of  whom  were  present  when  the  transaction 
occurred.  From  the  testimony  of  one  set  of  witnesses,  the 
jury  had  a  right  to  conclude  there  was  a  guaranty.  From 
appellant's  testimony,  no  such  inference  could  be  reasonably 
drawn.  Here,  there  was  a  plain  conflict,  and  we  can  not  say 
there  was  a  proponderance  of  testimony  against  the  conclusion 
reached  by  the  jury,  if  they  were  properly  instructed. 

The  instructions  of  which  complaint  is  made,  given  for  the 
plaintiff,  are  the  first  and  second,  which  are  as  follows : 

"The  jury  are  instructed,  that  if  they  believe,  from  the  evi- 
dence in  this  case,  that  the  defendant,  Worden,  transferred  the 
note  offered  in  evidence,  made  by  W.  W.  Cramer,  and  payable 
to  the  defendant,  Worden,  by  indorsing  his  name  on  the  back 
of  said  note,  and  at  the  time  he  delivered  it  to  plaintiff  agreed 
if  Cramer,  the  maker  of  said  note,  did  not  pay  it  he  would, 
and  if  the  jury  believe  said  Cramer  did  not  pay  said  note,  then 
defendant  would  be  liable  to  pay  the  same,  and  the  jury  should 
find  a  verdict  for  the  plaintiff  and  assess  his  damages  at  the 
amount  of  principal  and  interest  due  on  said  note,  unless  the 
defendant  has  shown  that  plaintiff  has  been  guilty  of  negli- 
gence and  that  defendant  has  suffered  loss  thereby." 
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"  The  jury  are  instructed,  if  they  believe,  from  the  evidence 
in  this  case,  that  the  defendant,  at  the  time  he  indorsed  his 
name  on  the  back  of  the  note  offered  in  evidence,  or  during 
the  time  the  plaintiff  and  defendant  were  negotiating  about 
the  same,  or  even  after  the  defendant  handed  said  note  to  the 
plaintiff  and  while  they  were  yet  negotiating  about  the  same, 
that  the  defendant,  Worden,  agreed  to  pay  said  note  if  Cramer, 
the  maker  of  said  note,  did  not,  or  words  to  that  effect,  then 
he  is  liable  to  pay  said  note  if  Cramer  did  not,  and  it  was  not 
necessary  for  the  plaintiff  to  notify  the  defendant  of  such  non- 
payment, and  the  jury  should  find  a  verdict  for  the  plaintiff 
and  assess  his  damages  at  the  amount  due  on-said  note."  This 
instruction  modified  as  No.  1. 

The  complaint  is,  that  the  first  instruction  omits  the  ele- 
ment of  a  consideration  for  the  alleged  guaranty. 

Every  instruction  given  to  a  jury  must  be  construed  in 
the  light  of  the  evidence  on  which  it  is  based.  The  indebted- 
ness of  appellant  to  appellee,  to  be  settled  in  this  transaction, 
is  not  disputed,  and  that,  we  apprehend,  was  a  sufficient  con- 
sideration, and  that  was  fully  before  the  jury.  On  that  point 
there  is  no  difficulty.  The  instruction  is  faultless  in  this  re- 
spect. Appellant  was  paying  his  own  debt  with  the  note  of  a 
third  party,  and  there  is  nothing  unreasonable  or  unusual  in 
guarantying  the  payment  of  such  a  note,  the  indebtedness  of 
the  guarantor  being  the  consideration  moving  him,  and  pay- 
ing it  with  this  note. 

It  is  urged,  the  second  instruction  was  calculated  to  mis- 
lead, and  at  the  close  the  words,  "  This  instruction  modified 
as  No.  1,"  conveyed  no  information  to  the  jury  of  any  service 
to  them,  and  was  so  indefinite  as  to  serve  to  confuse  them. 
This  instruction  does  not  differ  very  materially  from  the  first 
instruction,  and  seems  to  qualify  it  in  some  degree.  There 
was  a  controversy  as  to  the  time  when  appellant  used  the  ex- 
pression attributed  to  him  by  several  of  the  witnesses,  "  By 
the  eternal,  if  Cramer  don't  pay  the  note  I  will," — whether  at 
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the  precise  time  when  appellant  put  his  name  on  the  note,  or 
after  the  business  was  closed  up,  and  the  note  as  indorsed 
was  delivered  to  appellee.  The  exact  point  of  time  when  the 
declaration  was  made,  is  not  important,  so  that  it  appears  to 
be  a  part  of  the  contract  then  being  negotiated,  about  which 
there  was  a  conflict  in  the  testimony.  So  that  the  promise 
was  made  to  constitute  a  part  of  the  negotiation,  it  was  suffi- 
cient, and  no  notice  to  appellant  of  non-payment  by  Cramer 
was  necessary.  We  do  not  think  there  is  any  valid  objection 
to  this  instruction. 

If  it  was  the  agreement  of  the  parties,  that  appellant  would 
pay  this  note  if  Cramer  did  not,  the  holder  of  the  note,  the 
appellee,  who  sues  the  indorser,  had  the  right  to  fill  out  the 
indorsement  in  the  manner  in  which  it  was  filled  out,  it  mani- 
festing the  contract  of  the  parties. 

The  first  refused  instruction  asked  by  defendant,  was  prop- 
erly refused,  for  the  reason  there  was  no  evidence  of  any  such 
agreement  for  a  consideration  enforcible  at  law. 

The  second  refused  instruction  has  been  substantially  con- 
sidered in  passing  upon  the  plaintiif  's  instructions.  The  debt 
due  by  appellant  to  appellee  was  a  sufficient  consideration  for 
the  guaranty. 

We  are  of  opinion  appellant  received  from  the  court  all  the 
instructions  to  which  he  was  entitled  under  the  facts  then  be- 
fore the  jury. 

The  question  for  the  jury  was,  did  appellant  indorse  this 
note  for  the  sole  purpose  of  transferring  the  title,  or  with  a 
guaranty  of  ultimate  payment  of  the  note  by  himself.  If  the 
latter,  the  guarantor  becomes  liable  if  the  money  is  not  paid 
according  to  the  terms  of  the  guaranty.  Croskey  v.  Skinner, 
44  111.  321.  By  the  terms  of  this  guaranty  no  terms  were 
imposed  upon  appellee  that  he  should  sue  the  maker,  or  do 
any  other  act;  he  could  remain  passive,  and  the  guarantor 
should  have  looked  to  it,  before  Cramer  left  the  State,  that  he 
had  paid  this  note. 
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Mr.  Justice  Sheldon,  dissenting. 

We  think  the  case  has  been  properly  decided,  and  we  find 
no  substantial  error  in  the  record  and  affirm  the  judgment. 

Judgment  affirmed. 

Mr.  Justice  Sheldon,  dissenting:  The  conclusion  reached 
here  may,  perhaps,  be  justified  on  the  ground  that  as  parol  evi- 
dence was  entered  into  without  objection,  by  both  sides,  to 
show  what  was  the  liability  assumed,  the  question  as  to  the  in- 
competency of  such  evidence,  might  be  considered  as  having 
been  waived. 

But  I  wish  to  express  my  dissent  from  any  inference  which 
may  be  drawn  from  the  opinion,  that  parol  evidence  is  admis- 
sible to  show  what  liability  was  intended  to  be  assumed  by 
the  indorsement  in  blank  of  the  payee  of  a  promissory  note. 
Whenever  the  payee  of  a  promissory  note  indorses  it  in  blank, 
there  is  a  certain  and  well  known  legal  import  attached 
thereto — that  it  is  a  contract  of  indorsement,  and  not  one  of 
guaranty  or  other  kind.  In  such  case  the  liability  intended 
to  be  assumed  appears  from  the  writing  itself,  and  can  not  be 
varied  by  parol,  no  more  than  could  have  been  the  contract 
which  the  law  imports  had  it  been  written  out  in  words. 

This  I  had  understood  as  having  been  settled  by  the  more 
recent  decisions  of  this  court,  especially  by  Mason  v.  Burtbn, 
54  111.  349;  Beattie  v.  Browne,  64  id.  360;  Jones  v.  Albee,  70 
id.  34;  Skelton  v.  Dustin,  92  id.  49.*  Such  are  the  decisions 
elsewhere.  Dale  v.  Gear,  38  Conn.  15;  Woodward  et'al,  v. 
Foster,  18  Grat.  200;  Charles  v.  Dennis,  42  Wis.  56;  Coon  v. 
Pruden  et  al  24  Minn;  Rodney  v.  Wilson,  Admr.  67  Mo.  124. 

It  is  a  different  case  where  one  not  a  party  to  a  note  writes 
his  name  on  the  back  of  it.  There,  under  our  decisions,  it 
may  be  shown  by  parol  what  was  the  liability  intended  to  be 
assumed.  There  is,  in  that  case,  no  such  certain  and  well 
known  contract  implied  by  the  law  as  there  is  where  the  payee 
indorses  in  blank.  The  distinction  is  pointed  out  in  the  case 
in  18  Grat.  The  doctrine  which  would  permit  the  legal  im- 
port of  the  indorsement  in  blank  of  the  payee  of  a  note  to  be 

*  Opinion  filed  February  17,  1879. 
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varied  by  parol  evidence,  and  so  be  made  liable  to  be  thus 
converted  into  a  contract  of  guaranty  or  other  kind,  I  should 
regard  as  dangerous  and  pernicious  in  effect  upon  commercial 
paper,  as  not  sound  in  principle,  and  as  opposed  to  all  the 
better  authority. 

Craig,  C.  J.  and  Dickey,  J:     We  concur  in  the  views  ex- 
pressed by  Mr.  Justice  Sheldon. 


The  Commercial  League  Association  of  America 

v. 
The  People  ex  rel.  Thomas  B.  Needles,  Auditor,  etc. 

1.  Corporation — when  not  a  life  insurance  company.  Under  the  amendatory 
act  of  March  28,  1874,  relating  to  life  insurance  companies,  a  corporation 
issuing  policies  on  the  lives  of  its  members  is  not  deemed  an  insurance  com- 
pany, within  the  meaning  of  the  prior  law  requiring  a  guarantee  capital  of 
$100,000  in  money  or  securities,  when  it  is  an  association  intended  only  to  benefit 
widows,  orphans,  heirs  and  devisees  of  deceased  members,  and  no  annual  dues 
or  premiums  are  required,  and  its  members  receive  no  money  as  profit  or 
otherwise. 

2.  An  association  issuing  policies  on  the  lives  of  its  members,  payable,  in 
case  of  death,  to  the  widow,  orphans,  heirs  and  devisees  of  the  members,  and 
to  them  alone,  and  which  provides,  by  its  by-laws,  that  each  member  may  be 
assessed  for  the  general  expense  fund  such  sums  as  may  be  determined  upon 
by  the  trustees,  not  to  exceed  $20  in  any  one  year,  is  not  a  life  insurance  com- 
pany under  the  statute  which  requires  a  capital  of  $100,000  in  money  or 
securities  before  transacting  its  business,  and  the  act  amendatory  thereof. 

3.  Same — compensation  to  officers.  The  clause  in  the  act  of  1874,  that  no 
member  shall  receive  any  money  as  profit  or  otherwise,  was  designed  to  pre- 
vent the  corporation  from  making  dividends  of  profits  among  its  members. 
The  payment  of  an  officer,  who  is  a  member,  for  services  rendered,  would  not 
be  "receiving  money  as  profit." 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  ,Rogers,  Judge,  presiding. 
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This  was  an  information,  in  the  nature  of  a  quo  warranto, 
in  the  name  of  the  people  on  the  relation  of  the  Auditor  of 
the  State,  against  a  corporation,  organized  under  the  laws  of 
the  State,  known  as  The  Commercial  League  Association  of 
America,  in  which  it  is  alleged  that  said  company,  a  corpora- 
tion incorporated  under  and  by  virtue  of  the  laws  of  the 
State  of  Illinois,  and  having  its  principal  office  in  Chicago,  for 
the  space  of  two  months  now  last  past,  to-wit,  at  the  county 
aforesaid,  has  exercised,  and  still  does  exercise,  powers  and 
franchises  not  conferred  by  law  upon  said  corporation,  and 
without  any  warrant,  grant  or  charter  therefor,  in  this,  to-wit : 
that  the  said  corporation,  during  the  time  aforesaid,  at  the 
county  aforesaid,  has  carried  on  and  prosecuted  the  business 
and  exercised  the  franchises,  and  does  still  carry  on  and 
prosecute  the  business  and  exercise  the  franchises  of  life  insur- 
ance, within  the  State  of  Illinois,  as  a  life  insurance  company, 
without  having  a  guarantee  capital  of  $100,000,  paid  in  in 
money,  and  invested  in  stocks  of  the  United  States,  or  of  this 
State,  or  of  any  city  or  town  in  this  State,  estimated  at  their 
market  value,  or  in  other  stocks  or  securities  approved  by  the 
Auditor  of  Public  Accounts  of  the  State  of  Illinois,  or  in 
mortgages  which  are  a  first  lien  on  real  estate  in  this  State, 
worth,  at  least,  twice  the  amount  of  money  loaned  thereon, 
with  an  abstract  showing  a  good  and  sufficient  title  to  said 
real  estate,  and  a  certificate  of  two  reputable  land  owners, 
under  oath,  certifying  to  the  value  of  said  property.  And 
also,  in  this,  that  said  corporation,  during  the  period  afore- 
said, to-wit,  at  the  county  aforesaid,  in  the  way  of  its  said 
business,  has,  from  time  to  time,  issued,  and  still  does  issue, 
policies  of  insurance  to  the  several  members  of  said  corpora- 
tion, in  the  form  of  certificates  of  insurance  on  the  lives  of  its 
said  members  respectively,  for  premiums  and  annual  assess- 
ments in  money  paid  and  to  be  paid  by  the  several  persons  so 
insured,  the  Auditor  of  Public  Accounts  of  this  State  having 
never   issued   any  certificate  authorizing  said  corporation  to 
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issue  policies  or  certificates  of  insurance,  contrary  to  the  stat- 
ute in  such  cases  made  and  provided. 

To  the  information  the  defendant  corporation  filed  two 
pleas,  in  which  it  is  averred,  that  on  the  4th  day  of  September, 
1877,  nine  persons,  whose  names  are  stated,  citizens  of  the 
United  States,  desirous  of  associating  themselves  together  for 
a  lawful  purpose  other  than  for  pecuniary  profit — that  is,  for 
the  purpose  of  securing  pecuniary  aid  to  the  widows,  orphans, 
heirs  or  devisees  of  such  persons  as  might  become  members 
of  their  association  under  an  act  of  the  General  Assembly, 
entitled  "An  act  concerning  corporations,"  in  force  July  1, 
1872 — signed  and  acknowledged  articles  of  association  set  out 
in  the  j  lea  stating  the  name  of  the  association ;  that  its  par- 
ticular business  and  object  should  be  to  secure  pecuniary  aid 
to  the  widows,  orphans,  heirs  or  devisees  of  its  deceased  mem- 
bers; that  its  principal  office  should  be  at  Chicago;  that  on 
the  4th  day  of  September  these  articles  of  association  were 
filed  in  office  of  the  Secretary  of  State,  and,  on  the  same  day, 
that  official  duly  issued  a  certificate  of  organization  to  the 
association,  which  was,  on  the  next  day,  recorded,  and  thereby 
the  association  became  and  since  has  been  a  body  corporate, 
entitled  to  use  and  enjoy  all  privileges  and  franchises  con- 
ferred on  it  by  its  act  of  incorporation  and  the  law  of  the  land  ; 
that  the  association  adopted  certain  by-laws,  set  out  in  the 
plea,  not  inconsistent  with  the  laws  of  the  United  States,  or 
this  State,  and  afterwards  received  members  in  pursuance  of 
such  by-laws,  and  issued  to  each  of  its  members  so  received 
a  certain  certificate  of  membership  in  the  association,  a  copy 
of  which  is  also  set  out  in  the  plea,  whereby  the  association 
agreed,  ninety  days  after  receiving  evidence  of  the  death  of 
the  member  to  whom  the  certificate  was  issued,  to  pay  to  his 
widow,  orphans,  heirs  or  devisees,  as  might  be  provided  in 
the  certificate,  but  to  no  one  else,  a  certain  benefit,  therein 
specified ;  that  the  certificates  of  membership  so  issued  by  the 
association,  and  the  agreement  to  pay  the  benefit  to  the  mem- 
ber's widow,  orphans,  heirs  or  devisees,  as  the  case  might  be, 
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were  issued  and  made  in  consideration  of  an  initiation  fee  of 
$50,  and  an  advance  assessment  of  $10,  paid  by  each  member 
at  the  time,  and  also,  in  consideration  of  the  agreement  of  the 
member  to  pay  to  the  association,  for  benefits  to  the  widow, 
orphans,  heirs  or  devisees  of  future  deceased  members  of  the 
association,  and  for  no  other  purpose,  and  to  no  other  person, 
a  certain  sum  of  money,  which,  in  each  case,  was  graduated  by 
the  age  of  the  member  agreeing  to  pay  the  same,  according  to 
the  form  and  effect  of  section  1,  article  5,  of  the  by-laws,  and 
to  pay  all  assessments  made  by  the  trustees  of  the  association 
for  expenses ,  not  to  exceed  the  sum  of  $20  in  any  one  year. 

It  is  also  alleged,  that  the  association  had  never  agreed  to  pay 
any  money  or  give  any  benefit  to  anybody  except  to  the 
widow,  orphans,  heirs  or  devisees  of  deceased  members, 
upon  the  death  of  a  member ;  that  no  annual  dues  had  been 
required,  nor  had  any  member  received,  or  agreed  to  receive 
from  the  association,  nor  has  the  association  ever  agreed  to 
pay,  any  money  or  thing  as  profit  or  otherwise ;  that  the  pres- 
ident, vice-president  and  executive  committee  of  the  association 
have  been  chosen  from  the  members,  none  of  whom  have 
received  any  fee  or  salary  or  compensation  whatever,  but  each 
has  served  gratuitously ;  that  no  member  of  the  association  or 
officer  has  ever  received,  or  agreed  to  receive,  any  money  or 
thing,  as  profit,  from  the  association.  The  benefit  which  the 
association  agreed  to  pay  on  each  certificate  issued  was  agreed 
to  be  paid  to  the  widow,  orphans,  heirs  or  devisees  only  of 
the  member  to  whom  issued  and  only  in  case  of  death,  and 
was  a  sum  of  $10  for  each  member  of  the  association  who  had 
made  a  deposit  of  the  assessment  made  by  the  association  for 
this  purpose,  and  the  amount  of  the  assessment  which  each 
member  agreed  to  pay  on  the  death  of  a  member  to  raise  the 
benefit  for  the  deceased  member's  widow,  orphans,  heirs  or 
devisees,  fixed  by  the  by-laws  which  are  set  out  in  the  pleas. 

To  the  pleas  a  demurrer  was  interposed,  which  the  court 
sustained,  and  the  defendant  electing  to  stand  by  the  pleas,  a 
judgment  of  ouster  was  rendered. 
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Mr.  James  E.  Munroe,  and  Mr.  Francis  A.  Riddle,  for 
the  appellant. 

Mr.  E.  B.  Sherman,  and  Mr.  G.  W.  Kretzinger,  for 
the  appellees. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court : 

The  information  in  this  case  was  filed  under  sections  1  and 
2  of  "An  act  to  organize  and  regulate  the  business  of  life  insur- 
ance," approved  March  26,  1869,  which  are  as  follows: 

"  Before  any  life  insurance  company  goes  into  operation, 
under  the  laws  of  this  State,  a  guarantee  capital  of  at  least 
$100,000  shall  be  paid  in  money  and  invested  in  stocks  of  the 
United  States  or  this  State,  or  of  any  city  or  town  in  this 
State,  estimated  at  their  market  value,  or  in  such  other  stocks 
and  securities  as  may  be  approved  by  the  Auditor  of  Public 
Accounts,  or  in  mortgages  being  first  liens  on  real  estate  in 
this  State,  the  said  real  estate  being  worth  twice  the  amount 
of  the  money  loaned  thereon,  with  abstract  showing  a  good 
title  thereto,  and  the  certificate  of  two  landholders,  under 
oath,  certifying  to  the  value  of  said  property." 

"~No  policy  shall  be  issued  until  a  certificate  from  the 
Auditor  has  been  obtained,  authorizing  such  company  to 
«  issue  policies.  The  Auditor  shall  examine  the  capital,  and  a 
majority  of  the  directors  shall  make  oath  that  the  money  has 
been  paid  in  by  the  stockholders  towards  payment  of  their  re- 
spective shares,  and  not  for  any  other  purpose,  and  that  it  is 
intended  the  same  shall  remain  as  the  capital  of  the  company, 
to  be  invested  as  required  by  the  laws  of  this  State."  Rev. 
Stat.  1874,  p.  604. 

In  the  decision  of  the  question  presented  by  the  demurrer 
to  the  pleas,  it  will  not  be  necessary  to  determine  whether  the 
first  section  of  the  act  supra  relates  exclusively  to  companies 
organized  and  doing  business  on  the  stock  plan,  or  whether  it 
might  embrace  insurance  companies  of  a  purely  mutual  char- 
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acter,  which  may  have  no  capital  or  capital  stock,  but  the 
revenues  of  which  consist  principally  of  the  promise  of  its 
members  to  contribute  in  the  payment  of  losses  as  they  may 
occur.  The  real  point  to  be  determined,  as  we  understand  the 
question,  is,  whether  appellant  is  a  life  insurance  company, 
within  the  meaning  of  the  act  of  1869,  or  does  it  fall  within 
the  spirit  and  intent  of  the  last  clause  of  sec.  31,  chap.  32, 
Rev.  Stat.  1874,  page  291,  which  declares:  "Associations  and 
societies  which  are  intended  to  benefit  the  widows,  orphans, 
heirs,  devisees  of  deceased  members  thereof,  and  where  no 
annual  dues  or  premiums  are  required,  and  where  the  mem- 
bers shall  receive  no  money,  as  profit  or  otherwise,  shall  not 
be  deemed  insurance  companies." 

The  appellant  was,  no  doubt,  an  insurance  company,  in  the 
general  and  enlarged  sense  of  that  term.  It  issued  policies 
to  its  members,  which  were  payable  upon  the  death  of  the 
member  whose  life  was  insured,  and  did  various  other  acts 
which  are  usually  done  by  life  insurance  companies,  but  this 
did  not  necessarily  bring  it  within  the  definition  of  a  life  in- 
surance company,  as  that  term  is  used  in  the  act.  But  if  ap- 
pellant was  to  be  regarded  an  insurance  company  within  the 
meaning  of  the  act  of  1869,  the  act  of  1874  has  so  amended 
the  act  of  1869,  that  companies  organized  and  doing  business 
as  was  appellant  do  not,  since  the  amendment,  fall  within  the 
provision  of  the  act  of  1869. 

A  bare  reference  to  the  organization  of  appellant,  its  pow- 
ers, duties,  and  the  mode  of  transacting  its  business,  as  shown 
by  the  averments  of  the  pleas,  will  clearly  demonstrate  that 
it  comes  within  the  act  of  March  28,  1874. 

Three  things  seem  to  be  required  to  bring  the  company 
within  the  amendment  of  the  act:  First,  it  must  be  an  asso- 
ciation intended  to  benefit  the  widows,  orphans,  heirs  and 
devisees  of  the  deceased  members;  second,  no  annual  dues  or 
premiums  shall  be  required ;  third,  the  members  shall  receive 
no  money,  as  profit  or  otherwise. 

It  will  be  observed  that  the  policies  are  payable,  in  case  of 
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loss,  to  the  widow,  orphan,  heir  or  devisee,  and  to  them  alone. 
This  fact,  of  itself,  would  seem  to  be  sufficient  to  demonstrate 
that  the  object  of  the  association  was  intended  to  benefit  such 
persons,  and  such  only,  as  no  other  person  can  derive  any 
benefit  from  it  whatever. 

As  to  the  second  point,  it  is  expressly  averred  in  the  pleas, 
that  the  association  has  never  required  or  received  annual  dues 
or  premiums  from  any  member ;  but  it  is  contended  that  the 
association  requires  annual  dues  by  reason  of  a  by-law  which 
provides  that  each  member  may  be  assessed  for  the  general 
expense  fund  of  the  association,  for  such  sums  as  may  be  de- 
termined upon  by  the  board  of  trustees,  not  to  exceed  $20  in 
any  one  year.  There  is  nothing  in  this  by-law  which  requires 
the  payment  of  annual  dues  or  premiums.  No  sum  whatever 
is  required  to  be  paid  by  the  members  annually.  The  by-law 
merely  empowers  the  trustees,  when  it  may  be  necessary,  to 
require  a  member  to  contribute  a  sum,  not  exceeding  $20  in 
any  one  year,  for  the  purpose  of  liquidating  the  expenses  of 
the  association.  Under  the  by-law,  the  amount  is  not  to  be 
raised  annually.  An  assessment  may  not  be  made  oftener 
than  once  in  three  or  five  years.  It  could  only  be  made  when 
it  was  necessary  to  raise  a  fund  to  cover  expenses.  This  is 
entirely  different  from  an  annual  assessment.  An  annual 
assessment,  as  we  understand  the  term,  would  require  the 
payment  of  a  specified  sum  each  year,  while  under  the  by-law 
an  annual  payment  is  not  required.  Indeed,  no  assessment 
could  be  made  except  at  such  time  as  the  money  was  actually 
needed  to  defray  the  expenses  of  the  association. 

The  third  requirement,  to  bring  the  case  within  the  amend- 
ment is,  that  the  members  shall  receive  no  money,  as  profit  or 
otherwise.  It  is  averred  in  the  pleas,  that  the  only  officers 
of  the  association  who  are,  or  ever  were,  members  thereof,  are 
the  president,  vice-president  and  members  of  the  executive 
committee,  and  none  of  them  have  received,  or  agreed  to  re- 
ceive, nor  has  the  association  ever  agreed  to  pay  them,  or  any 
of  them,  any  money  or  other  thing,  but  they  all  have  served 
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the  association  gratuitously;  that  no  other  officer  of  the  asso- 
ciation is,  or  ever  has  been,  a  member  thereof,  and  no  member 
has  ever  received  from  the  association  any  money  or  other 
thing,  as  profit  or  otherwise. 

These  averments,  which  are  admitted  by  the  demurrer  to 
be  true,  seem  to  meet  fully  all  the  demands  of  the  statute. 
The  by-laws,  however,  which  are  set  out  in  the  pleas,  provide 
that  the  officers  may  receive  such  compensation  as  may  be 
agreed  upon  between  them  and  the  trustees,  and  hence  it  is 
claimed,  members  who  are  officers  receive  money  as  profits. 
The  association  can  not  be  condemned  because  it  may  have 
passed  a  by-law  which  has  never  been  enforced,  nor  should 
a.  judgment  of  ouster  be  rendered  on  that  ground. 

But  the  by-law,  if  enforced,  would  not  be  inconsistent  with 
the  statute.  The  section  of  the  statute  should  receive  a  rea- 
sonable construction,  and  when  this  is  placed  upon  it,  we 
doubt  if  any  court  could  properly  hold  that  if  a  member  was 
an  officer  of  the  association,  and  was  paid  a  compensation 
for  his  services,  such  payment  would  be  "receiving  money 
as  profit  or  otherwise."  The  object  of  the  statute,  no  doubt, 
was  to  prevent  the  corporation  from  making  dividends  of 
profits  among  the  members,  as  do  corporations  organized  for 
pecuniary  profit;  and  while  the  statute  might  subserve  a  use- 
ful purpose  if  construed  in  this  manner,  we  fail  to  perceive 
any  benefit  which  would  result  if  a  member  of  the  association, 
who  happened  to  fill  an  office,  should  be  deprived  of  receiving 
compensation  for  his  labor  as  an  officer.  Compensation  for 
labor  can  not  be  regarded  as  profit,  within  the  meaning  of  the 
law.  The  word  "profit,"  as  ordinarily  used,  means  the  gain 
made  upon  any  business  or  investment — a  different  thing  alto- 
gether from  mere  compensation  for  labor. 

If  we  are  correct  in  our  construction  of  the  statute,  the  pleas 
set  up  a  complete  defense  to  the  information,  and  the  demur- 
rer to  them  should  have  been  overruled. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Melvina  Patterson 

v. 

Richard  A.  Lawrence. 

1.  Married  women — contracts  and  deeds — estoppel  by  fraudulent  representa- 
tions. While  contracts  and  agreements  of  a  married  woman,  respecting  her 
real  estate,  and  conveyances  thereof  by  her  without,  her  husband  uniting  in 
the  execution  thereof,  made  in  1868,  if  free  from  fraud,  could  not  be  enforced 
at  law  or  in  equity,  yet  if  a  married  woman  makes  a  contract  or  agreement, 
respecting  her  real  estate,  with  another  by  fraudulent  means,  and  thereby 
obtains  an  inequitable  advantage,  a  court  of  equity  will  hold  her  estopped 
from  setting  up  her  coverture  to  retain  the  advantage,  and  require  her  to 
perform  the  contract,  if  executory,  and  prevent  her  from  avoiding  the  same, 
if  executed,  or  will  compel  her  to  place  the  other  party  in  statu  quo  before  she 
will  be  allowed  to  rescind  or  repudiate  such  contract  or  agreement,  as  the 
equities  of  the  case  may  require. 

2.  Where  a  married  woman,  in  1868,  holding  the  title  to  real  estate  in  the 
name  she  had  before  marriage,  applied  for  a  loan  of  money,  and  fraudulently 
concealed  her  marriage,  representing  herself  as  a  widow,  and  thereby  procured 
the  loan  upon  the  execution  of  a  deed  of  trust  upon  such  real  estate  in  her 
former  name,  without  her  husband  joining  therein,  it  was  held,  that  in  equity 
she  could  not  avoid  the  conveyance  and  retain  the  money  thus  fraudulently 
obtained,  and  a  lien  was  decreed  upon  the  land  for  the  amount  due,  and  a  sale 
ordered  in  default  of  its  payment. 

Writ  of  Error  to  the  Circuit  Court  of  Knox  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  F.  S.  Murphy,  for  the  plaintiff  in  error. 

Messrs.  Williams,  McKenzie  &  Calkins,  for  the  defend- 
ant in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

In  the  month  of  August,  1867,  Melvina  Brazee  was  married 
to  one  Robert  Patterson.  On  the  second  day  of  the  following 
September  she  obtained  a  conveyance  of  lot  9,  in  block  45,  of 
the  original  plat  of  the  city  of  Galesbu rg.  The  conveyance 
was   to   her  by  the  name  of  Melvina  Brazee,  which  was  her 
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name  by  a  former,  husband,  from  whom  she  was  divorced. 
On  the  same  day  she  executed,  by  the  same  name,  a  deed  of 
trust  to  O.  F.  Price,  for  the  use  of  JjT.  Brisco,  on  this  lot,  to 
secure  the  payment  of  $600,  which  sum  she  paid  for  the  lot. 
On  the  8th  of  September,  1868,  she  went  to  one  McChesney, 
an  insurance  and  loan  agent,  to  procure  a  loan  of  money,  in- 
troducing herself  as  Mrs.  Brazee,  saying  her  property  was 
advertised  for  sale  under  the  trust  deed,  and  she  would  lose 
it  unless  she  could  procure  $600.  .McChesney  stated  the  facts 
to  K..  A.  Lawrence.  Lawrence  offered  to  loan  the  money  to  her 
if  she  would  secure  its  payment.  The  title  was  examined,  and 
found  to  be  in  her  name  as  Brazee,  and  being  asked  by  McChes- 
ney if  she  was  a  widow,  she  answered  she  was.  Being  satisfied 
with  the  title  and  security,  Lawrence  loaned  the  money,  and 
took  two  notes,  of  $300  each,  drawing  ten  per  cent  interest, 
executed  by  her  in  the  name  of  Melvina  Brazee,  and  also  a  trust 
deed  on  the  lot,  in  the  same  name.  Failing  to  pay  the  inter- 
est at  the  expiration  of  a  year,  she  requested  the  loan  of  $40, 
which  Lawrence  let  her  have,  and  took  a  note  for  $100  to 
cover  the  interest  and  this  loan,  securing  the  same  by  a  second 
trust  deed,  executed  in  the  same  manner.  Failing  to  make 
payment  at  the  end  of  the  second  year,  the  property  was  ad- 
vertised and  sold  under  these  trust  deeds,  and  purchased  by 
Lawrence  for  the  amount  of  the  debt,  interest  and  costs,  and 
he  received  a  conveyance  from  the  trustee. 

It  also  appears,  that  Mrs.  Patterson  took  a  lease  in  the  name 
of  Brazee,  and  an  agreement,  that  on  the  payment  of  $900  by 
the  1st  of  February,  1871,  Lawrence  would  convey  the  prem- 
ises to  her.  On  the  termination  of  the  lease  she  refused  to 
surrender  possession.  Thereupon,  Lawrence  commenced  an 
action  of  forcible  detainer,  to  recover  possession,  and  at.  the 
trial  she  produced  the  certificate  of  her  marriage  to  Patterson, 
which  seems  to  have  been  the  first  information  which  came  to 
Lawrence's  knowledge  that  she  was  a  married  woman,  or  her 
name  was  not  Brazee.  That  suit  was  dismissed,  and  a  bill  in 
chancery  was  filed,  setting  up  the  facts,  charging  fraud  in  pro- 
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curing  the  money  and  in  the  execution  of  the  trust  deeds,  and 
alleging  that  there  was  due  $798 — that  the  property  belonged 
to  Mrs.  Patterson,  and  her  husband  had  no  interest  therein. 
The  bill  charges,  that  by  reason  of  the  fraudulent  concealment 
of  her  marriage,  and  the  husband  not  joining  in  executing  the 
trust  deeds,  the  fee  to  the  lot  did  not  pass  by  the  sale  to  com- 
plainant, and  prays  that  the  title  be  decreed  to  be  in  complain- 
ant, and  for  other  and  further  relief. 

An  answer  was  filed,  admitting  that  she  executed  the  trust 
deeds  in  the  name  of  Brazee  because  the  title  was  so  conveyed 
to  her,  and  she  supposed  it  was  necessary,  to  convey  title; 
sets  up  her  coverture,  and  denies  all  fraud  on  her  part,  and 
the  indebtedness  is  that  of  the  husband,  and  not  of  the  wife; 
denies  all  right  to  relief.     A  replication  was  filed. 

On  a  hearing,  the  court  below,  on  bill,  answer,  replication 
and  proofs,  found  for  complainant,  found  the  amount  due,  and 
ordered  that  in  default  of  its  payment  in  thirty  days  the  mas- 
ter sell  the  lot,  on  the  usual  notice,  subject  to  redemption. 
Defendant,  Melvina  Patterson,  brings  the  record  to  this  court 
on  error,  and  asks  a  reversal. 

It  is  urged  in  affirmance,  and  as  the  court  below  found,  that 
this  loan  was  obtained  by  fraud.  On  the  other  side  it  is 
claimed,  and  set  up  in  the  answer,  that  plaintiff  in  error  in- 
tended, at  the  time,  to  execute  the  trust  deeds  in  such  a  man- 
ner as  to  be  valid  and  binding — that  no  fraud  was  intended 
and  none  was  perpetrated.  McChesney  swears  positively  that 
he  asked  her  the  question  whether  she  was  a  widow,  and  she 
said  she  was,  and  that  this  was  before  the  loan  was  made;  and 
defendant  in  error  testified  that  she  always  represented  her- 
self to  him  as  a  single  woman.  On  the  contrary,  plaintiff  in 
error  denies  that  she  ever  made  such  statements  to  either  of 
them.  It  is  insisted  that  she  is  corroborated  by  Dr.  McDowell, 
with  whom  she  consulted  at  McChesney's  office,  on  the  day  she 
says  she  obtained  the  money,  in  reference  to  the  sickness  of 
her  husband ;  but  they  state  McChesney  or  defendant  in  error 
was  not  present. 
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This  evidence,  we  think,  strongly  preponderates  in  favor 
of  defendant  in  error.  He  and  McChesney  seem  to  testify 
fairly.  On  the  other  hand,  plaintiff  in  error  seems  to  have, 
from  the  beginning,  acted  in  bad  faith.  She  introduced  her- 
self to  McChesney,  and  defendant  in  error  says  to  his  family, 
as  Mrs.  Brazee.  We  apprehend  no  one  is  so  ignorant  as  not 
to  know,  in  this  country,  that  the  name  of  the  wife  is,  by  the 
marriage,  changed  to  that  of  the  husband.  She,  then,  must 
have  known,  when  she  passed  herself  by  the  name  of  her 
former  husband,  that  she  was  stating  what  was  not  true, — 
that  if  believed,  she  was  deceiving  defendant  in  error, — and 
that  he  was  relying  on  such  statement.  She  could  not  have 
been  so  ignorant  as  not  to  have  known  that  she  was  not  sign- 
ing her  name  to  the  notes  and  trust  deeds.  Why,  if  not  for 
fraudulent  purposes,  did  she  thus  give  her  name  and  so  sign 
these  papers?  She  says  she  supposed  it  was  necessary  because 
the  deed  was  in  that  name.  She  should  have  given  her  true 
name,  and  it  was  a  fraud  to  conceal  it.  If  an  unmarried 
woman,  a  widow,  using  her  former  name,  were  to  so  act,  would 
not  all  persons  say  that  such  person  was  guilty  of  fraud? 
That  concealing  their  own  name  and  the  use  of  the  name  of 
another,  or  a  fictitious  name,  is  evidence  of  deliberate,  inten- 
tional fraud?  Would  any  one  credit  the  pretense  that  the 
party  supposed  he  was  acting  properly?  Then,  why  should 
this  be  distinguished  from  the  supposed  case? 

We  are  clearly  of  opinion  that  plaintiff  in  error  was  guilty 
of  fraud  in  misrepresenting  her  name,  in  using  a  fictitious 
name,  and,  also,  in  concealing  her  name,  when  she  must  have 
known  that  defendant  in  error  would  not  have  loaned  the 
money  and  taken  the  trust  deeds,  without  her  husband  joining 
with  her  in  their  execution,  if  she  had  given  her  true  name 
and  disclosed  the  fact  that  she  was  married. 

Plaintiff  in  error  testified,  her  husband  told  her  to  come 
from  Burlington  to  Galesburg  and  do  the  best  she  could  ;  that 
she  transacted  the  business  and  got  the  loan  before  she  re- 
turned. When  she  got  back  she  told  him  she  had  transacted 
12—90  III. 
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her  business  satisfactorily.  Now,  it  is  but  a  reasonable  infer- 
ence to  suppose  she  consulted  with  her  husband  in  reference 
to  this  business,  and  it  would  not  be  a  violent  presumption  to 
conclude  it  was  planned  and  arranged  between  them  that  she 
should  pass  herself  by  the  name  of  her  former  husband  in 
procuring  the  loan,  and  this  would  be  more  easily  done  as  she 
was  known  by  that  name  by  her  neighbors.  It  is  not  prob- 
able she  would  take  so  important  a  step  without  consulting 
with  her  husband  as  to  the  manner  in  which  it  should  be  done. 

We  are  unable  to  find  any  feature  in  this  case  that  com- 
mends it  to  our  sense  of  right.  To  permit  plaintiff  in  error 
to  retain  the  money  and  property  would  be  unjust  in  the  ex- 
treme, and  surely  can  not  comport  with  equity  and  good  con- 
science. It  is  not  denied  that  if  plaintiff  in  error  intentionally 
committed  a  fraud  she  would  be  estopped  to  deny  the  effect 
of  the  execution  of  the  deeds  of  trust.  That  she,  in  fact,  com- 
mitted a  fraud,  there  would  seem  to  be  no  doubt,  and  if  per- 
mitted to  escape  liability  on  her  deeds,  she  would  have 
consummated  a  palpable  wrong.  She  purchases  property, 
borrows  money  to  pay  for  it  by  pledging  it,  and  then  refuses 
to  pay,  and  insists  that  the  instruments  pledging  it  are  void, 
although  she  says  she  then  acted  in  good  faith,  and  intended 
to  bind  the  property  for  the  payment  of  the  money. 

This  court,  in  the  case  of  Oglesby  Coal  Company  v.  Pasco, 
79  111.  164,  reviewed  the  authorities,  and  announced  the  rule 
that  a  married  woman  may  preclude  herself  from  denying  the 
truth  of  her  representations  in  cases  of  torts,  but  where  her 
conduct  relates  to  contract,  there  can  be  no  estoppel.  So,  in 
the  cases  of  Schwartz  v.  Saunders.  46  111.  18.,  and  Anderson  v. 
Armstead,  69  id.  452,  it  was  held  that  where  a  wife  fraudu- 
lently permitted  her  husband  to  represent  himself  as  the 
owner  of  her  separate  property,  and  procure  mechanics  to 
make  valuable  improvements  thereon,  without  disclosing  her 
ownership  or  repudiating  his  authority,  she  is  estopped  after- 
wards from  denying  his  authority  to  cause  the  improvements 
to  be  made,  when  the  mechanics  seek  to  enforce  their  liens  for 
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payment  of  the  amount  due  them  for  work  done  on  the  faith 
of  the  husband's  authority. 

The  true  doctrine  is,  that  contracts  and  agreements  of  mar- 
ried women  in  reference  to  their  real  estate,  when  not  joined 
therein  by  their  husbands,  where  such  agreement  is  free  from 
fraud,  can  not  be  enforced  at  law  or  in  equity.  But  where 
married  women  make  sueh  contracts  or  agreements  by  fraudu- 
lent means,  and  thus  obtain  inequitable  advantages,  a  court 
of  chancery  will  hold  them  estopped  from  setting  up  and  re- 
lying on  their  coverture  to  retain  the  advantage.  The  court 
will  require  them  to  execute  and  perform  the  contract,  if  exe- 
cutory, or  prevent  them  from  avoiding  it  if  executed,  or  will 
compel  them  to  place  the  other  party  in  statu  quo  before  they 
will  be  allowed  to  rescind  or  repudiate  such  agreements  or  con- 
tracts. Whether  the  one  or  the  other  form  of  relief  will  be 
granted,  must  depend  upon  the  equities  of  the  case. 

Here,  plaintiff  in  error,  by  fraudulently  concealing  her  mar- 
riage, and  by  declaring  she  was  a  widow  when  asked  the 
question  by  the  agent  of  defendant  in  error,  gained  an  inequi- 
table and  unjust  advantage  of  defendant  in  error,  if  she  shall 
be  permitted  to  retain  the  money  she  thus  obtained  and  also 
to  recover  the  land.  She  must  be  held  to  pay  the  money,  or 
a  lien  for  the  same  will  be  enforced  against  the  premises  she 
professed  to  mortgage  to  secure  its  payment.  She  must  be 
held  estopped  from  relying  on  her  coverture  to  escape  its  pay- 
ment. 

We  perceive  no  error  in  the  record,  and  the  decree  of  the 
court  below  must  be  affirmed. 

Decree  affirmed. 

Mr.  Justice  Scott,  dissenting :  The  real  estate  embraced  in 
the  trust  deeds  was  acquired  by  defendant  since  her  marriage 
with  her  co-defendant,  is  what  is  defined  under  our  statute  as 
strictly  legal  separate  estate,  and  in  respect  to  which  she  is  sub- 
ject to  the  ordinary  disabilities  resulting  from  coverture.  As 
the  law  was  at  the  time  of  making  the  trust  deeds,  a  married 
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woman  could  not  convey  such  property  by  absolute  deed  or 
mortgage  without  her  husband  joined  with  her.  Nor  could 
she  pledge  it  for  her  own  or  her  husband's  debts  as  a  married 
woman  might  pledge  her  separate  estate,  in  the  sense  of  that 
term  as  recognized  and  acted  upon  by  a  court  of  chancery. 
The  distinction  between  legal  separate  estates  under  the  stat- 
ute and  separate  estates  belonging  to  a  married  woman  as 
recognized  in  equity,  was  stated  by  this  court  in  Bressler  v. 
Kent,  61  111.  426,  and  without  further  discussion  I  adopt  the 
reasoning  of  that  case  as  applicable  to  the  case  in  hand.  It 
follows  from  the  principles  declared  in  that  case,  that  as  de- 
fendant's husband  did  not  join  with  her  in  the  execution  of 
the  trust  deeds,  such  deeds  are  void  and  ineffectual  to  pass  any 
estate  to  the  grantee.  This  court,  in  a  recent  case,  held  that  a 
deed  of  a  married  woman  void  at  law  will  not  be  enforced 
against  her  in  equity.     Brooks  v.  Kearns,  86  111.  547. 

The  only  question  presenting  any  difficulty  is,  whether  de- 
fendant by  her  conduct  is  estopped  to  deny  she  was  a  single 
woman  when  she  executed  the  trust  deeds  to  secure  her  indebt- 
edness to  complainant.  It  is  shown  defendant  had  been  a 
married  woman  for  more  than  a  year  prior  to  making  the 
trust  deeds,  and  that  her  husband  was  then  living.  The  fact 
of  her  marriage  appears  not  only  from  the  oral  testimony,  but 
from  the  public  records  of  the  county  where  the  land  is  situ- 
ated and  where  the  parties  all  reside.  Her  marriage  with  her 
present  husband  was  not  a  secret  one,  but  was  solemnized  in 
the  court  house  by  a  justice  of  the  peace  in  the  presence  of 
witnesses.  It  is  proven  she  did  not  hesitate  to  talk  about  her 
marriage,  and  on  the  day  she  negotiated  the  loan  in  the  office 
of  the  agent  acting  for  complainant,  she  consulted  with  a 
physician  as  to  her  husband's  health,  and  obtained  from  him 
medicine  to  be  given  to  him.  It  appears  defendant  had  been 
married  before  and  was  divorced.  The  property  was  not  ob- 
tained by  defendant  until  after  her  second  marriage,  and  it 
was  then  conveyed  to  her  by  the  name  of  Melvina  Brazee, 
which  was   her  name  while  she  was  the  wife   of  her  former 
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husband.  It  was  by  that  name  she  executed  all  of  the  trust 
deeds  made  by  her,  and  that  is  said  to  be  a  device  adopted  by 
her  to  induce  the  belief  she  was  a  single  woman.  There  is  no 
doubt  that  defendant  is  an  illiterate  woman,  and  her  explana- 
tion of  using  her  former  name  in  making  the  trust  deeds  was, 
that  as  the  title  was  in  her  in  that  name,  she  thought  it  was 
necessary  for  her  to  convey  it  by  that  name  to  make  the 
record  appear  all  right.  Before  the  negotiations  for  the  loan 
were  concluded,  she  made  a  proposition  to  the  agent  acting, 
and  perhaps  to  complainant  himself,  that  the  title  might  be 
examined  by  a  lawyer  and  she  would  pay  the  expense.  It  was 
examined  and  it  was  reported  as  being  all  perfect.  Although 
complainant  had  an  interview  with  defendant  before  the  loan 
was  made,  it  does  not  appear  he  asked  her  whether  she  was  a 
single  woman,  but  he  says  he  supposed  she  was  or  he  would 
not  have  let  her  had  the  money.  The  agent,  however,  says 
that  in  response  to  his  inquiry,  she  told  him  she  was  a  widow, 
but  defendant  most  positively  denies  that  she  said  any  such 
thing,  and  affirms  that  she  was  not  interrogated  in  that  regard 
either  by  the  agent  or  complainant.  As  before  remarked,  she 
freely  conversed  about  her  husband,  on  the  day  the  loan  was 
effected,  in  the  office  of  the  agent,  with  a  physician  who  had 
a  desk  in  the  same  room,  while  she  was  waiting  for  the  agent 
to  come.  She  had  lived  in  the  town  several  years  and  on  the 
property  mortgaged,  after  she  bought  it,  and  the  slightest  in- 
quiry among  the  immediate  neighbors  would  have  disclosed 
Avhether  defendant  was  a  married  or  single  woman.  There 
is  not  a  particle  of  evidence  in  the  record,  that  I  am  able  to 
discover,  that  even  tends  to  prove  she  ever  made  any  eifort  to 
conceal  the  fact  of  her  second  marriage,  but,  on  the  contrary, 
she  as  freely  talked  about  her  husband  when  occasion  offered, 
as  other  women  do.  I  am  at  a  loss  to  discover  anything  in 
the  conduct  of  defendant  that  ought,  equitably,  to  estop  her 
from  asserting  the  truth  as  to  the  fact  of  her  coverture  at  the 
time  of  making  the  trust  deeds.  That  she  was  a  married 
woman  at  the  time  stands  admitted,  and  the  record  is  singu- 
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larly  barren  of  any  evidence  to  show  that  she  on  any  occasion 
attempted  to  conceal  that  fact  either  by  word  or  act.  Any 
one  who  deals  with  a  person  under  disabilities  does  so  at  his 
peril.  Such  party  must  make  reasonable  eifort  to  ascertain 
the  character  of  the  person  with  whom  he  is  dealing,  whether 
such  person  is  under  any  disability,  and  if  he  fails  to  do  so, 
he  must  abide 'the  consequences. 


Oliver  T.  Ashbaugh 

v. 

Michael  T.  Murphy  et  al 

1.  Practice — remarks  of  judge.  Where  the  court  is  urged  to  exclude  the 
plain  tiff's  evidence,  on  the  ground  of  its  variance  from  the  description  of  land 
in  the  declaration,  the  remarks  made  by  the  judge  as  to  the  identity  of  the 
description  on  overruling  a  motion  to  exclude  the  evidence,  being  no  more  than 
necessary  in  deciding  the  motion,  will  not  be  ground  of  error. 

2.  Vendor  and  vendee — tender  of  deed,  and  specific  objection  thereto.  Where 
a  purchaser  of  land  refuses  to  accept,  a  warranty  deed  for  the  land  purchased, 
when  tendered  by  the  vendor,  solely  on  the  ground  he  is  not  able  to  make  pay- 
ment, he  can  not,  when  sued  for  breach  of  his  covenant,  defeat  the  action  by 
showing  the  land  was  not  free  from  incumbrance.  If  he  was  able  and  ready 
to  pay  when  such  tender  was  made,  and  objected  to  the  deed  because  of  incum- 
brance, the  vendor  might  then  have  been  able  to  show  that  the  property  was 
free  from  incumbrance  at  the  time  of  the  tender. 

Appeal  from  the  Circuit  Court  of  Stephenson  county;  the 
Hon.  William  Brown,  Judge,  presiding. 

This  was  an  action  of  covenant  upon  a  written  contract  for  the 
sale  of  certain  lands  by  Michael  Murphy  and  Elizabeth  Mur- 
phy, his  wife,  to  the  defendant,  Oliver  T.  Ashbaugh,  which 
contract  the  defendant  had  destroyed.  The  defendant  cove- 
nanted to  pay  $1680  for  the  land,  and  paid  $55  on  the  same. 
The  plaintiff  recovered  judgment  for  $250  damages. 
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Mr.  J.  A.  Chain,  for  the  appellant. 
Mr.  U.  D.  Meacham,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

No  variance  is  perceived  between  the  proof  as  to  the  de- 
scription of  the  land  and  the  description  given  in  the  declara- 
tion. Plaintiff  seems  to  have  been  a  rather  dull  witness,  but 
the  jury  and  court  appear  to  have  understood  him  to  describe 
the  land  substantially  as  it  is  described  in  the  declaration,  and 
that  is  sufficient. 

Objection  is  taken  to  a  remark  made  by  the  court  in  rela- 
tion to  the  identity  of  the  description  of  the  land;  but  in  view 
of  the  fact  the  court  had  been  repeatedly  urged  to  exclude  all 
evidence  on  that  branch  of  the  case  offered  by  plaintiff,  it  is 
not  perceived  how  the  court  could  have  said  any  less  than  it 
did  in  deciding  the  questions  so  persistently  urged  before  it. 

The  evidence  offered  sufficiently  sustains  the  finding  of  the 
jury.  Whether  defendant  signed  the  contract  for  the  sale  of 
the  premises,  and  was,  therefore,  bound  by  its  terms,  was  a 
question  of  fact,  and  as  there  is  testimony  that  justifies  the 
finding  for  plaintiff  on  that  question,  we  do  not  see  how  the 
verdict  can  be  disturbed.  The  contract,  that  afforded  the  only 
conclusive  evidence  on  this  point,  was  destroyed  by  defendant, 
and  on  the  secondary  evidence  as  to  that  fact  in  the  case,  the 
finding  of  the  jury  is  against  him,  and  we  can  not  say  it  is  not 
sustained. 

According  to  plaintiff's  version  of  the  testimony  (and  the 
jury  seem  to  have  adopted  that  view),  when  plaintiff  tendered  a 
warranty  deed  to  defendant  the  latter  made  no  objection  to  it, 
but  placed  his  refusal  to  accept  the  deed  and  pay  for  the  land  on 
the  sole  ground  he  did  not  have  the  money.  Had  he  himself 
been  ready  to  perform  the  contract,  and  objected  to  the  deed 
because  the  property  was  incumbered,  plaintiff  might  have 
been  able  to  show  the  property  was  free  from  all  incumbrance 
and  the  title  perfect.     But  defendant  makes  no  pretense  that 
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he  was  ready,  and  able  and  willing  to  perform  the  contract, 
nor  that  he  made  any  specific  objection  to  the  deed  tendered. 
Substantial  justice  has  been  done,  and  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 


Edmund  Curtis 

v. 
George  Baugh. 


Error — can  be  assigned  only  upon  matters  in  the  record.  Where  a  decree  is 
reversed  for  an  error  as  to  the  proper  measure  of  damages,  and  the  cause 
remanded,  it  can  not  be  assigned  for  error  that  the  court  below  refused  to 
allow  additional  evidence  before  rendering  its  decree,  unless  such  proposed 
evidence  is  preserved  in  the  record.  A  party  alleging  error  must  show  its  ex- 
istence, not  by  inference  simply,  but  by  facts  in  a  matter  materially  preju- 
dicing his  rights. 

Appeal  from  the  Circuit  Court  of  Ogle  county ;  the  Hon. 
Hon.  W.  W.  Heaton,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  George  Baugh,  against  Ed- 
mund Curtis,  to  recover  damages  claimed  by  the  complainant 
from  the  cutting  down  and  removal  of  trees  and  timber  from 
certain  lands  upon  which  the  complainant  held  a  deed  of  trust 
to  secure  the  payment  of  money,  whereby  his  security  was 
lessened  and  the  premises  rendered  inadequate  security.  The 
bill  of  exceptions  shows  that  the  appellant,  on  the  hearing, 
after  the  cause  was  remanded  from  this  court,  offered  to  in- 
troduce additional  evidence,  which  the  court  refused  to  admit, 
but  fails  to  show  the  evidence  which  was  proposed  to  be  given. 

Messrs.  Bushnell,  Gilman  &  Cook,  for  the  appellant. 

Mr.  William  Barge,  for  the  appellee. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

When  this  cause  was  before  us  at  a  former  term,  the  case, 
as  then  presented,  was  fully  considered  upon  its  merits,  and 
the  only  error  discovered  was  in  the  measure  of  damages 
adopted  by  the  court  below. 

The  error  now  alleged  is,  the  court  below,  upon  the  cause 
being  remanded,  refused  to  allow  appellant  to  introduce  addi- 
tional evidence,  but  rendered  a  decree  on  the  former  evidence 
after  correcting  the  error  in  respect  to  the  measure  of  damages. 

Without  entering  upon  a  consideration  of  the  effect  of  the 
order  of  reversal,  we  deem  it  sufficient  to  say  that  it  is  impos- 
sible to  hold  that  the  court  erred  in  refusing  to  allow  appel- 
lant to  introduce  additional  evidence  unless  we  were  informed 
what  that  evidence  was.  For  if  it  be  conceded  that  he  was 
entitled  to  introduce  additional  evidence,  it  could  only  be  such 
evidence  as  tended  to  prove  some  fact  not  already  sufficiently 
proved,  and  it  devolves  upon  the  party  alleging  error  to  show, 
by  facts  stated,  and  not  by  inference  simply,  its  existence  in  a 
matter  materially  prejudicing  his  rights. 

For  aught  that  we  can  know,  the  evidence  offered  may 
have  been  irrelevant  or  trivial,  or  purely  cumulative  as  to 
matters  already  sufficiently  proved. 

It  is  not  shown,  by  anything  before  us,  that  the  evidence 
already  in  the  record  did  not  fully  and  fairly  present  the 
issues  in  the  case. 

The  decree  is  affirmed. 

Decree  affirmed. 
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Sextus  N.  Wilcox  et  al. 
v. 
The  People  ex  rel  Clark  Lipe  et  al. 

1.  Park  commissioners — are  public  officers.  The  West  Chicago  Park  Com- 
missioners are  "officers,"  within  the  meaning  of  the  10th,  11th  and  12th  sec- 
tions of  the  5th  article  of  the  constitution  of  1870,  providing  for  the  appoint- 
ment and  removal  of  officers  by  the  Governor.  Those  commissioners  are  not 
merely  minor  municipal  or  corporate  officers,  but  they  are  agents,  by  Avhom, 
in  part,  the  people  of  the  State  carry  on  the  government.  Their  functions  are 
essentially  political,  and  concern  the  State  at  large,  although  such  functions 
are  to  be  discharged  within  the  town  of  West  Chicago. 

2.  Office  and  officers  —  appointment  by  the  Governor.  Under  section  10, 
article  5,  of  the  constitution  of  1870,  there  may  be  two  modes  of  appointment 
to  office  by  the  Governor, — one  by  and  with  the  advice  and  consent  of  the 
Senate,  and  the  other  by  the  sole  and  independent  act  of  the  Governor,  without 
the  consent  of  the  Senate.  Under  this  section,  it  is  competent  for  the  legisla- 
ture, by  law,  to  create  an  office,  and  provide  for  the  appointment  of  the  officer 
without  the  assent  of  the  Senate. 

3.  Same — Governor' 's  power,  under  the  constitution,  to  remove  officers  appointed 
by  him.  Under  section  12,  article  5,  of  the  constitution,  the  power  of  the  Gov- 
ernor to  remove  officers  appointed  by  him,  for  incompetency,  neglect  of  duty, 
or  malfeasance  in  office,  and  fill  the  vacancy  caused  thereby,  is  not  confined 
to  officers  appointed  by  and  with  the  advice  and  consent  of  the  Senate,  but  it 
extends  to  all  officers  appointed  by  the  Governor,  under  the  law,  whether  with 
or  without  the  concurrence  of  the  Senate. 

4.  The  substantive,  principal  thing  of  section  12,  article  5,  of  the  constitu- 
tion, is,  the  power  of  removal  from  office  contained  in  the  first  clause,  and 
what  follows  in  the  last  clause,  as  to  filling  vacancies,  is  incidental  and  subor- 
dinate. Under  the  rules  of  construction,  therefore,  the  last  clause  should  not 
be  held  to  control  and  govern  the  first,  but  should  yield  to  and  be  made  to 
conform  to  the  first. 

5.  The  intention  of  the  constitution  of  1870  was  to  make  the  power  of 
removal  from  office  by  the  Governor  co-extensive  with  his  power  of  appoint- 
ment. 

6.  Same  —  Governor  may  remove  officers  appointed  under  special  acts  passed 
before  the  adoption  of  the  constitution.  The  power  of  removal  from  office  given 
by  the  constitution  of  1870  to  the  Governor,  applies  to  officers  appointed  by 
him  under  special  and  particular  laws  passed  prior  to  the  adoption  of  the 
constitution,  as  well  as  to  those  appointed  under  subsequent  laws. 
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7.  Same — the  Park  act  of  1869  is  superseded  by  the  constitution  o/1870  in  re- 
spect to  the  grounds  of  removal — and  by  whom.  The  provision  of*  the  consti- 
tution, giving  the  Governor  the  power  to  remove  any  officer  appointed  by 
him,  for  incompetency,  neglect  of  duty  or  malfeasance  in  office,  is  not  consistent 
with  that  part  of  the  West  Park  act  of  1869  which  provides  for  the  removal 
of  the  commissioners  by  the  circuit  court,  and  only  for  misdemeanor  or  mal- 
feasance in  office,  and,  therefore,  the  provisions  of  the  constitution,  as  to  the 
power  of  removal,  must  prevail.  It  is  no  longer  consistent,  under  the  con- 
stitution, that  any  appointee  of  the  Governor  shall  hold  his  office  without  be- 
ing subject  to  removal  by  him  for  incompetency. 

8.  The  constitutional  provision  for  removal  from  office  is  a  cumulative 
remedy,  to  be  exercised  by  the  Governor,  applicable  alike  to  all  his  appointees, 
whether  other  specific  remedies  had  been  provided  or  not. 

9.  Same — mode  of  removal  by  the  Governor.  The  constitution  giving  the  Gov- 
ernor power  to  remove  from  office  any  officer  appointed  by  him,  for  incompe- 
tency, etc.,  being  silent  as  to  the  mode  of  its  exercise,  it  follows  that  the  Governor 
may  determine  whether  any  of  the  causes  exist  for  removal  from  the  best 
lights  he  can  get,  and  adopt  such  mode  of  procedure  as  he  may  deem  proper 
and  right,  and  it  is  not  for  the  courts  to  dictate  to  him  in  what  manner  he  shall 
perform  the  duty.     No  written  charge,  notice  or  formal  trial  is  necessary. 

10.  Statute  subject  to  amendment  without  vote  of  people.  An  act  of  the  legisla- 
ture, depending  for  its  validity  upon  a  vote  of  adoption  by  the  people,  such  as 
the  West  Chicago  Park  act  of  1869,  may  be  amended  by  subsequent  legislation, 
or  by  constitutional  enactment,  without  any  vote  of  the  people.  It  was  com- 
petent, by  the  constitution,  to  superadd  an  additional  cause  for  removal  from 
office,  and  give  the  executive  of  the  State  the  right  to  exercise  the  power. 

11.  Constitution — rule  of  interpretation.  Constitutions  are  not  to  be  inter- 
preted according  to  the  words  used  in  particular  clauses.  The  whole  must  be 
considered  with  a  view  to  ascertain  the  sense  in  which  the  words  were  em- 
ployed, and  its  terms  must  be  taken  in  their  ordinary  acceptation,  because 
they  are  presumed  to  have  been  so  understood  by  the  framers,  and  by  the  peo- 
ple who  adopted  it. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  W.  K.  McAllister,  Judge,  presiding. 

Messrs.  Hay,  Greene  &  Littler,  and  Mr.  Geo.  W. 
Smith,  for  the  plaintiffs  in  error. 

Messrs.  Lawrence,  Campbell  &  Lawrence,  and  Mr. 
C.  C.  Bonney,  for  the  defendants  in  error. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  by  information  in  the  nature  of  a 
quo  warranto,  in  the  Criminal  Court  of  Cook  county,  to  try 
the  title  of  the  defendants  to  the  office  of  West  Chicago  Park 
Commissioners. 

On  the  10th  day  of  October,  1877,  the  Governor  removed 
the  relators  from  such  office  for  incompetency,  and  on  the  next 
day  appointed  the  defendants  to  succeed  them. 

The  court  below  sustained  a  demurrer  to  defendants'  rejoin- 
ders to  relator  replications,  and  rendered  judgment  of  ouster 
against  the  defendants.  The  relators  sued  out  this  writ  of 
error  for  the  reversal  of  the  judgment. 

It  is  sufficient  to  say,  without  ■  setting  out  in  detail  the 
pleadings,  that  the  question  presented  by  the  record  is,  the 
right  of  the  Governor  of  this  State  to  remove  from  office  a 
member  of  the  Board  of  West  Chicago  Park  Commissioners. 

The  case  presents  for  construction  the  10th,  11th  and  12th  sec- 
tions of  the  5th  article  of  the  Constitution  of  1870.  They  are 
as  foWows: 

"  §  10.  The  Governor  shall  nominate,  and  by  and  with 
the  advice  and  consent  of  the  Senate,  (a  majority  of  all  the 
Senators  elected  concurring  by  yeas  and  nays,)  appoint  all 
officers  whose  offices  are  established  by  this  constitution,  or 
which  may  be  created  by  law,  and  whose  appointment  or  elec- 
tion is  not  otherwise  provided  for;  and  no  such  officer  shall 
be  appointed  or  elected  by  the  General  Assembly." 

"  §  11.  In  case  of  a  vacancy  during  the  recess  of  the  Sen- 
ate, in  any  office  which  is  not  elective,  the  Governor  shall 
make  a  temporary  appointment  until  the  next  meeting  of  the 
Senate,  when  he  shall  nominate  some  person  to  fill  such  office  ; 
and  any  person  so  nominated,  who  is  confirmed  by  the  Senate 
(a  majority  of  all  the  Senators  elected  concurring  by  yeas  and 
nays),  shall  hold  his  office  during  the  remainder  of  the  term," 
etc. 
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"§  12.  The  Governor  shall  have  power  to  remove  any 
officer  whom  he  may  appoint,  in  case  of  incompetency,  neglect 
of  duty,  or  malfeasance  in  office,  and  he  may  declare  his  office 
vacant,  and  fill  the  same  as  is  herein  provided  in  other  cases 
of  vacancy." 

Two  questions  are  presented,  depending  upon  the  construc- 
tion of  the  foregoing  provisions.  The  first  is  :  Do  the  members 
of  the  Board  of  the  West  Chicago  Park  Commissioners  come 
within  the  foregoing  constitutional  provisions,  so  as  to  be 
removable   by  the  Governor  by  virtue  of  such   provisions? 

The  second  is :  If  they  do  fall  under  these  provisions,  and 
are  therefore  removable  by  the  Governor,  can  they  be  so  re- 
moved without  charges,  without  notice,  and  without  oppor- 
tunity of  defense  ? 

The  act  incorporating  the  West  Chicago  Park  Commis- 
sioners, approved  February  27,  1869,  provides  that,  "seven 
persons,  resident  freeholders  and  qualified  voters  of  said 
town  (of  West  Chicago,)  who  shall  be  designated  by  the 
Governor  of  the  State  of  Illinois,  together  with  their  succes- 
sors, shall  be  and  they  are  hereby  constituted  a  board  of  pub- 
lic park  commissioners  for  the  town  of  West  Chicago,  to  be 
known  under  the  name  of  the  West  Chicago  Park  Commis- 
sioners." 

The  board  is  made  a  body  politic  and  corporate,  and  among 
the  powers  given  it  are,  to  govern,  manage  and  direct  all 
parks  authorized  by  the  act ;  to  lay  out,  regulate,  make  and 
improve  the  same,  to  pass  ordinances  for  the  government  of 
the  same,  to  levy  special  assessments  on  all  property  by  them 
deemed  to  be  benefited,  to  appoint  a  police  force,  etc.,  and  gen- 
erally, in  regard  to  the  parks,  to  possess  all  the  power  then 
possessed  by  the  common  council  of  the  city  of  Chicago  in 
respect  to  the  public  squares,  places  and  streets  in  said  city ; 
to  accept  the  service  of  such  of  the  police  force  of  the  city  of 
Chicago  as  might  be  placed  at  their  disposal;  to  acquire  by 
condemnation,  or  otherwise,  the  title  in  trust,  etc.,  as  public 
promenade  and    pleasure  grounds,  the    lands    required,  the 
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total  cost  of  the  parks  to  be  assessed  on  the  property  benefited; 
to  forbid  any  horse-racing,  gambling  or  obnoxious  business 
or  amusements  within  400  feet  of  the  park  ;  to  borrow  moneys 
and  pledge  the  credit  of  the  town  of  West  Chicago  for  the 
repayment  of  the  same. 

Upon  the  organization  of  the  board,  the  members  were  to 
decide,  by  lot,  as  to  their  respective  terms  of  office,  the  person 
drawing  the  longest  term  to  serve  seven  years  from  March 
1,  1869,  and  so  on  down,  the  last  of  the  commissioners  serving 
for  the  term  of  one  year  from  that  time.  All  vacancies  oc- 
curring in  the  board  were  to  be  filled  as  soon  as  might  be 
thereafter,  by  the  appointment  of  the  Governor. 

Section  18  of  the  act  provides,  that  the  commissioners  or 
either  of  them,  may  be  removed  from  office  by  the  circuit  court 
of  Cook  county  after  trial  and  conviction,  upon  the  petition, 
with  sworn  charges  presented  by  not  less  than  ten  reputable 
freeholders  of  the  town  of  West  Chicago,  for  any  misdemeanor 
or  malfeasance  in  office.  It  further  provides,  that  upon  such 
judgment  of  removal  for  such  cause,  the  clerk  of  the  court 
shall  certify  a  copy  of  the  final  judgment  to  the  Governor. 
Then  follows  a  provision  that  the  president  and  secretary  of 
the  board  shall  certify  to  the  Governor  all  other  vacancies 
arising  or  occurring  in  the  same  after  the  organization  thereof. 

It  is  contended,  on  the  part  of  the  relators,  that  the  West 
Chicago  Park  Commissioners  are  not  officers,  in  any  proper 
sense  of  that  word,  but  that  they  are  mere  trustees,  created  a 
corporation  by  the  legislature  for  the  purpose  of  taking  and 
holding  the  title  for  public  use  of  certain  lands  to  be  ac- 
quired as  a  park,  and  for  the  purpose,  as  such  trustees,  of 
improving  and  controlling  said  lands,  deriving  their  means 
from  taxes  imposed  by  the  town  of  West  Chicago;  that  they 
are  quasi  corporate  authorities,  belonging  to  the  municipality 
of  West  Chicago,  and  not  to  either  of  the  three  departments 
of  government  created  by  the  constitution, which  latter  is  the 
sense  in  which  this  court  has  held  the  term  "officers"  was  used 
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in  the  corresponding  sections  of  the  constitution  of  1848,  citing 
the  case  of  Bunn  v.  The  People,  45  111.  401. 

The  question  in  that  case  was,  whether  the  State  House 
Commissioners  named  by  the  act  of  1867,  providing  for  the 
erection  of  a  new  State  House,  were  "  officers  "  in  the  sense 
of  the  constitution;  if  they  were  so,  then  the  constitution  of 
1848  forbade  their  appointment  by  the  legislature.  It  was 
there  said :  "Therefore,  when  the  constitution  says  that  no 
office  established  by  that  instrument,  or  created  by  law,  shall 
be  filled  by  appointment  or  election  of  the  General  Assembly, 
the  framers  of  it  had  direct  and  immediate  reference  and  ap- 
plication only  to  such  offices  as  were  created  for  the  purpose 
of  administering  the  three  departments  of  government  organ- 
ized by  it."  This  is  relied  on,  and  it  is  asserted  that  these 
commissioners  did  not  belong  to  either  one  of  the  three  de- 
partments of  government.  Further  on,  in  the  same  case,  it 
was  said:  "  It  seems  to  us  the  term,  'such  officer/  judging 
from  the  contemporaneous  action  and  construction  of  the 
clause  by  the  legislature,  had  reference  alone  to  such  officers 
as  had  some  portion  of  the  functions  of  government  committed 
to  their  charge."  It  is  manifest,  upon  the  survey  of  the 
powers  granted,  to  this  board,  that  some  portion  of  the  func- 
tions of  government  was  committed  to  their  charge,  as,  the 
power  to  pass  ordinances  for  the  government  of  the  park;  to 
levy  special  assessments;  to  appoint  a  police  force;  to  have 
generally,  in  regard  to  the  park,  all  the  power  then  possessed 
by  the  common  council  of  the  city  of  Chicago  in  respect  to 
public  squares,  places  and  streets  in  said  city ;  to  have  power 
to  forbid  horse-racing,  gambling  or  obnoxious  business  or 
amusements  within  a  certain  distance  of  the  park,  etc.,  etc. 
In  City  of  Chicago  v.  Wright,  69  111.  318,  it  was  said  :  "  The 
heads  of  the  police  department  of  Chicago  are  not  mere  mu- 
nicipal officers,  whose  functions  relate  exclusively  to  that  par- 
ticular municipality,  but  they  are  State  officers — that  is,  officers 
whose  duties  concern  the  State  at-  large,  or  the  general  public, 
although  exercised  within  denned  territorial  limits.     The  ad-» 
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ministration  of  justice,  the  preservation  of  the  public  peace  and 
the  like,  although  confided  to  local  agencies,  are  essentially 
matters  of  public  concern,"  citing  Dillon  Mun.  Corp.  §  33. 
The  constitution  of  1870  defines  an  office  thus:  "An  office  is 
a  public  position  created  by  the  constitution  or  law,  continu- 
ing during  the  pleasure  of  the  appointing  power,  or  for  a 
fixed  time,  with  a  successor  elected  or  appointed.  An  employ- 
ment is  an  agency  for  a  temporary  purpose,  which  ceases 
when  that  purpose  is  accomplished."     Art.  5,  sec.  24. 

The  members  of  the  Board  of  West  Chicago  Park  Commis- 
sioners are  agents,  by  whom,  in  part,  the  people  of  the  State 
carry  on  the  government.  Their  functions  are  essentially 
political,  and  concern  the  State  at  large,  although  they  are  to 
be  discharged  within  the  town  of  West  Chicago.  By  the  de- 
cisions of  this  court,  this  board  of  park  commissioners  is  held 
to  be  a  quasi  municipal  corporation,  a  "  corporate  authority" 
in  whom  it  was  competent  for  the  legislature  to  vest  the 
power  to  assess  and  collect  taxes  within  the  park  district 
created.  And  whether  tested  by  the  decision  in  the  Bunn 
case,  or  by  the  constitutional  definition,  we  can  not  doubt 
that  these  park  commissioners  come  fully  within  the  term 
"  officers." 

But  the  point  more  strenuously  urged  is,  that  even  if  these 
commissioners  are  to  be  regarded  as  officers  in  any  sense,  they 
are  merely  minor  municipal  or  corporate  officers,  and  not 
such  officers  as  the  three  sections  named  of  the  constitution 
under  consideration,  had  in  view. 

It  is  claimed  by  the  relators,  that  under  section  10  of  the 
constitution,  that  "the  Governor  shall  nominate,  and  by  and 
with  the  advice  and  consent  of  the  Senate  appoint,  all  officers 
Avhose  offices  are  established  by  this  constitution,  or  which  may 
be  created  by  law,  and  whose  appointment  or  election  is  not 
otherwise  provided  for,"  there  may  be  two  modes  of  appoint- 
ment by  the  Governor,  one  with  the  advice  and  consent  of  the 
Senate,  the  other,  by  the  sole,  independent  act  of  the  Governor, 
"without  the  consent  of  the  Senate.    That  the  section  provides 
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that  the  Governor  shall  appoint  by  the  particular  mode  of 
nominating  to,  and  obtaining  the  consent  of  the  Senate,  all 
officers  whose  offices  are  established  by  the  constitution  or 
which  may  be  created  by  law,  and  whose  appointment  or  elec- 
tion is  not  otherwise  provided  for;  and  that  under  this  section 
it  is  competent  for  the  legislature  to  create,  by  law,  offices 
and  provide  for  the  appointment  of  the  officers  by  the  Gover- 
nor without  the  assent  of  the  Senate ;  that  it  is  only  over 
the  former  class  of  officers,  those  appointed  with  the  concur- 
rence of  the  Senate,  that  the  power  of  removal  is  given.  That 
these  park  commissioners  are  not  of  this  class,  but  of  the 
other  class  "  otherwise  provided  for,"  to-wit,  by  appointment 
by  the  Governor  alone,  without  the  concurrence  of  the  Senate, 
by  the  West  Park  act  of  1869.  That  in  the  11th  section,  that 
"  in  case  of  a  vacancy  during  the  recess  of  the  Senate,  in  any 
office  which  is  not  elective,  the  Governor  shall  make  a  temporary 
appointment  until  the  next  meeting  of  the  Senate,"  etc.,  if  we 
take  the  words,  "in  any  office  which  is  not  elective,"  literally,  it 
wrould  include  every  office  filled  by  appointment  in  the  State, 
which  manifestly  is  not  the  meaning;  but  that  the  intention 
was  to  include  only  those  appointed  by  the  Governor  with 
the  concurrence  of  the  Senate,  as  contemplated  by  the  10th 
section.  So  it  is  said,  that  in  the  12th  section,  that  "the  Gov- 
ernor shall  have  power  to  remove  any  officer  whom  he  may 
appoint,  in  case  of  incompetency,  neglect  of  duty,  or  malfeas- 
ance in  office,  and  he  may  declare  his  office  vacant,  and  fill 
the  same  as  provided  in  other  cases  of  vacancy,"  the  words, 
"any  officer  whom  he  may  appoint,"  as  in  case  of  the  11th 
section,  are  not  to  be  taken  literally,  but  that  they  mean 
officers  only  of  that  class  whom  the  Governor  appoints  with 
the  concurrence  of  the  Senate,  and  hence  do  not  include  these 
park  commissioners  who  are  appointed  without  such  concur- 
rence ;  and  that  the  last  clause  manifests  this,  declaring  the 
vacancy  may  be  filled  as  herein  provided  in  other  cases  of 
vacancy,  such  provision  being  for  filling  vacancies  in  offices 
where  the  appointment  is  with  the  concurrence  of  the  Senate, 
13—90  III. 
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and  in  such  case  only;  that  this  last  clause  clearly  refers  to  the 
provisions  of  the  next  preceding — the  11th  section — and  the 
first  class  of  officers  contemplated  by  the  10th  section. 

In  answer  to  this  view,  the  first  position  taken  by  the  other 
side  is,  that  under  the  constitution,  there  may  be  but  one 
mode  of  appointment  by  the  Governor,  namely,  "with  the 
advice  and  consent  of  the  Senate ;"  and  that  where  any  law 
passed  by  the  legislature  gives  him  authority  to  appoint  sim- 
ply, it  must  be  held  to  confer  authority  to  appoint  only  with 
the  concurrence  of  the  Senate;  that  the  10th  section,  properly 
construed,  was  intended  not  only  to  confer  the  exclusive 
power  of  appointment  upon  the  Governor  in  certain  cases,  but 
to  fix  a  qualification  to  the  exercise  of  his  power  of  appoint- 
ment in  all  cases  where  the  legislature  might  confer  the  power 
upon  him,  to- wit,  that  it  should  be  with  the  advice  and  con- 
sent of  the  Senate ;  that  such  a  construction  harmonizes 
the  three  sections,  and  the  12th  section,  giving  the  power  of 
removal,  would  not  then  be  open  to  construction.  But  it  is 
insisted,  that  if  this  construction  of  the  10th  section  be  not 
correct,  that  then  the  12th  section  is  open  to  construction,  and 
that  putting  aside  this  interpretation,  and  adopting  the  view 
of  the  relators,  in  respect  to  section  10,  of  two  modes  of  ap- 
pointment being  contemplated  by  it,  one  with  and  the  other 
without  the  concurrence  of  the  Senate,  that  then,  the  case  is 
with  the  plaintiffs  in  error,  upon  the  resort  to  construction  of 
section  12. 

Agreeing  with  plaintiffs  in  error  in  the  latter  view,  it  will 
not  be  necessary  to  consider  the  first  position,  and  without 
passing  upon  it  we  will  assume,  for  the  purpose  of  the  pres- 
ent decision,  the  theory  of  the  relators  as  to  the  two  modes 
of  appointment  by  the  Governor,  under  section  12.  The  oc- 
casion for  construction  which  there  is  in  respect  of  section 
12,  arises  upon  the  last  clause  as  to  filling  the  vacancy  in  case 
of  removal. 

The  whole  section  is:  "The  Governor  shall  have  power 
to  remove  any  officer  whom  he  may  appoint,  in  case  of  incompe- 
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tency,  neglect  of  duty,  or  malfeasance  in  office,  and  he  may  de- 
clare his  office  vacant,  and  fill  the  same  as  is  herein  provided 
in  other  cases  of  vacancy." 

The  other  cases  of  vacancy  "herein"  provided  for  are,  where 
the  Governor  appoints  with  the  concurrence  of  the  Senate,  and  in 
such  cases  only.  There  being  two  classes  of  officers,  as  assumed, 
the  subject  of  appointment  and  removal  by  the  Governor,  one 
appointed  with,  and  the  other  without  the  concurrence  of  the 
Senate,  the  provision  for  the  filling  of  vacancies  would  meet 
the  case  of  the  first  class  only,  and  that  of  the  second,  not  at  all. 
The  provision  for  the  filling  of  vacancies  would  not  be  co-ex- 
tensive with  the  power  of  removal.  What,  then,  would  be  the 
result?  It  would  be  that  the  section  had  failed  to  make  any 
express  provision  as  to  the  filling  of  the  vacancy  caused  by 
the  removal  of  an  officer  whom  the  Governor  alone  might 
appoint,  and  would  leave  the  vacancy  to  be  filled  by  the  ap- 
pointing power  who  filled  the  office  originally.  We  do  not 
see  that  any  express  provision  upon  that  subject  was  necessary. 
But  with  the  other  class  of  officers,  to  whose  appointment  the 
consent  of  the  Senate  was  required,  it  was  necessary  that  there 
should  be  some  provision  made  for  filling  the  vacancy,  where 
the  removal  was  made  during  the  recess  of  the  Senate,  and 
this  provision  is  made. 

The  language  of  the  section  in  the  first  clause  is  compre- 
hensive and  general,  that  the  Governor  shall  have  power  to 
remove  any  officer  whom  he  may  appoint ;  but  relators  claim 
that  this  is  too  broad,  that  the  letter  does  not  disclose  the  true 
meaning  j  that  the  first  clause  is  to  be  limited  by  the  language 
in  the  last  clause ;  and  that  the  latter  clause  indicates  that  the 
power  of  removal  was  only  intended  to  be  applied  to  officers 
whom  the  Governor  was  to  appoint  by  the  advice  and  consent 
of  the  Senate.  It  is  assumed  that  an  ellipsis  is  necessary  to  be 
somewhere  supplied  in  the  section  to  give  it  its  true  meaning, 
and  the  relators  would  supply  the  words  to  the  first  clause,  so 
as  to  make  it  read,  "  The  Governor  shall  have  power  to  re- 
move any  officer  whom  he  may  appoint  by  the  advice  and  con- 
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sent  of  the  Senate,  in  case  of  incompetency,"  etc.  The  plaintiffs 
in  error  claim  that  if  words  are  to  be  somewhere  supplied  to 
give  the  true  meaning,  they  should  be  in  the  last  clause,  so  as 
to  make  it  read  "and  he  may  declare  his  office  vacant,  and 
if  the  officer  removed  was  appointed  by  the  advice  and  consent 
of  the  Senate,  fill  the  same  as  herein  provided  in  other  cases." 
Of  these  two  readings  of  the  section,  we  think  that  of  the 
plaintiffs  in  error  best  agrees  with  the  natural  sense  of  the  lan- 
guage employed,  with  reason,  with  the  true  intent,  and  the 
canons  of  interpretation. 

As  touching  the  rules  of  interpretation  bearing  upon  the 
subject,  "  Constitutions  are  not  to  be  interpreted  according  to 
the  words  used  in  particular  clauses.  The  whole  must  be 
considered  with  a  view  to  ascertain  the  sense  in  which  the 
words  were  employed,  and  its  terms  must  be  taken  in  their 
ordinary  and  common  acceptation,  because  they  are  presumed 
to  have  been  so  understood  by  the  framers,  and  by  the  people 
who  adopted  it.  This  is,  unquestionably,  the  correct  rule  of 
interpretation.  It,  unlike  the  acts  of  our  legislature,  owes  its 
whole  force  and  authority  to  its  ratification  by  the  people,  and 
they  judged  of  it  by  the  meaning  apparent  on  its  face,  accord- 
ing to  the  general  use  of  the  words  employed,  when  they  do 
not  appear  to  have  been  used  in  a  legal  or  technical  sense." 
Manly  v.  State  of  Maryland,  7  Md.  135 ;  see  p.  147. 

The  following  are  taken  from  Domat's  and  Lieber's  rules 
for  the  construction  and  interpretation  of  laws  collected  in 
Sedgw.  Const,  of  Stat,  and  Const.  Law,  244,  248 : 

Domat,  sec.  11.  "If  in  any  law  we  find  the  omission  of 
something  essential  to  it,  or  which  is  a  necessary  result  of  its 
provisions,  and  requisite  to  give  the  law  its  full  effect,  we  may 
supply  what  is  wanting,  but  not  expressed,  and  extend  the  law 
to  what  it  was  manifestly  intended  to  embrace,  but  in  its  terms 
does  not  include." 

Lieber's  Hermeneutics,  120,  172.  4th.  "The  particular 
and  inferior  can  not  defeat  the  general  and  superior." 
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10th.  "  The  effects  which  would  result  from  one  or  the 
other  construction  may  guide  us  in  deciding  which  construc- 
tion we  ought  to  adopt." 

14th.  "  If  two  laws  conflict  with  each  other,  that  must  yield 
the  effect  of  which  is  less  important;  or  that  is  to  be  adopted, 
by  the  adoption  of  which  we  approach  nearest  to  the  probable 
or  general  intention  of  the  legislator." 

Evidently,  the  substantive,  principal  thing  of  the  section  is 
contained  in  the  first  clause  of  it — the  power  of  removal  from 
office;  and  what  follows  in  the  last  clause  as  to  filling  vacan- 
cies, is  incidental  and  subordinate.  The  last  clause  then,  un- 
der the  rules  above,  should  not  be  held  to  control  and  govern 
the  first,  but  should  yield  to  and  be  made  to  conform  with  the 
first.  The  power  given  is  general  "to  remove  any  officer 
whom  he  may  appoint."  How  can  it  be  supposed  that  it  was 
the  intention  to  discriminate  as  to  officers,  and  to  confine  the 
power  thus  generally  given  to  a  class  of  officers  only  ?  The 
reason  and  necessity  for  the  exercise  of  the  power  of  removal 
apply  equally  as  to  all  appointees.  But  if  there  is  to  be  a  dis- 
crimination between  the  two  kinds  of  appointees,  it  would  seem 
that  it  should  be  the  reverse  of  the  one  which  is  claimed  should 
be  made  here.  There  might  be  some  sort  of  reason  for  giving 
the  power  to  remove,  where  the  officer  was  appointed  by  the 
Governor  alone,  and  denying  it  where  the  appointment  was 
with  the  concurrence  of  the  Senate,  on  the  supposed  ground 
of  the  appointment  being  made  less  advisedly  in  the  former 
case.  But  to  reverse  this,  and  withhold  the  power  of  removal 
where  the  officer  was  appointed  by  the  Governor  alone,  and 
give  it  where  he  was  appointed  by  the  joint  action  of  the 
Governor  and  Senate,  where  there  would  be  a  double  safe- 
guard for  the  fitness  of  the  appointment,  would  seem  simply 
absurd,  and  would  admit  of  no  reasonable  explanation. 

The  plain  reading  of  the  provision  is,  that  the  Governor 
shall  have  power  to  remove  any  officer  whom  he  may  appoint, 
and  in  our  opinion,  no  intent  different  from  that  can  be  de- 
rived from  construction. 
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We  think  the  intention  was  to  adopt  the  rule  which  had 
become  established  under  the  Constitution  of  the  United  States 
with  respect  to  appointments  made  by  the  President,  but  was 
denied  in  this  State  in  the  case  of  Field  v.  The  People,  2  Scam. 
79,  arising  under  the  constitution  of  1818,  namely,  that  the 
power  of  removal  was  incident  to  the  power  of  appointment ; 
and  that  the  constitution  of  1870  makes  the  power  of  removal 
from  office  by  the  Governor  co-extensive  with  his  power  of 
appointment. 

It  is,  besides,  insisted  upon  by  the  relators,  that  this  act  of 

1869,  creating  the  office  of  West  Park  Commissioner,  is  a 
local  special  statute,  amendatory  and  a  part  of  the  charter  of 
the  city  of  Chicago, — Prescott  v.  City  of  Chicago,  60  111.  121; 
that  the  statute  points  out  a  definite  manner  in  which  removals 
from  the  board  of  commissioners  may  be  made,  and  designates 
a  particular  tribunal  through  which  it  may  be  done,  viz  :  upon 
a  petition,  sworn  charges,  and  after  trial,  the  tribunal  being 
the  circuit  court  of  Cook  county,  and  that,  though  it  be  an 
affirmative  statute,  it  is  introductive  of  a  new  law  and  not 
declaratory  of  the  common  law,  and  that  there  is  an  implied 
prohibition  against  removal  in  any  other  manner  than  the 
one  pointed  out  by  the  statute,  under  the  rule  that,  "  It  is  a 
maxim,  generally  true,  that  if  an  affirmative  statute,  which  is 
introductive  of  a  new  law,  direct  a  thing  to  be  done  in  a 
certain  manner,  that  thing  shall  not,  even  if  there  are  no 
negative  words,  be  done  in  any  other  manner."  Potter's 
Dwarris,  72. 

It  is  argued  then,  that  this  local  special  statute  has  not  been 
repealed  or  abrogated  in  whole  or  part  by  the  constitution  of 

1870,  and  that  the  manner  pointed  out  in  this  statute  still  re- 
mains the  only  mode  of  removal  from  this  office  of  West  Park 
Commissioner. 

These  two  rules  are  invoked,  viz :  1.  A  general  statute, 
without  negative  words,  will  not  repeal  the  particular  pro- 
visions of  a  former  one,  unless  the  two  acts  are  irreconcilably 
inconsistent.     2.     A  general  law  does  not  operate  as  a  repeal 
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of  a  special  law  on  the  same  subject,  although  passed  at  the  same 
session.  Covington  v.  East  St.  Louis,  78  111.  549.  The  principle, 
of  these  rules',  it  is  said,  is  just  as  applicable  in  determining  the 
effect  upon  a  special  statute  of  a  subsequent  general  affirma- 
tive constitutional  provision,  as  in  the  case  of  a  subsequent 
general  statute,  because  a  constitution,  like  a  statute,  is  to  be 
construed  to  operate  prospectively  only,  unless  its  terms  clearly 
imply  that  it  should  have  a  retrospective  effect.  Cooley's 
Const.  Lim.  62. 

The  main  ground  of  this  position  seems  to  be,  that  the  con- 
stitution is  prospective  in  *  its  operation — that,  as  we  under- 
stand, as  to  all  officers,  whose  offices  were  created  prior  to  the 
new  constitution,  the  power  of  removal  could  not  apply,  be- 
cause, as  to  them,  the  operation  of  the  constitution  would  be 
retrospective,  and  that  the  power  of  removal  could  only  be 
exercised  where  some  new  law  passed  since  the  adoption  of 
the  constitution  of  1870,  had  created  an  office  which  the  Gov- 
ernor might  fill.  Of  course  the  West  Park  act  passed  in  1869, 
and  the  officers  appointed  under  it,  could  not  be  singled  out 
and  be  held  as  exempted  from  this  provision  of  removal,  for 
the  reason  of  its  not  having  retroactive  effect,  without  applying 
the  same  rule  to  every  other  act  and  every  other  officer  in  ex- 
istence when  the  new  constitution  was  adopted,  under  which 
act  the  Governor  exercised  an  appointing  power.  The  State 
was,  at  the  time  this  constitution  took  effect,  supplied  in  full 
with  very  many  officers  of  the  Governor's  appointment  under 
laws  which  had  been  passed  antecedently  to  the  adoption  of 
that  instrument,  as,  notaries  public,  public  administrators, 
penitentiary  commissioners,  commissioners  of  the  various 
State  institutions,  railroad  and  warehouse  commissioners,  West 
Chicago  park  commissioners,  and  Lincoln  park  commissioners. 

Is  it  to  be  said  that  not  merely  the  incumbents  of  the  offices, 
at  the  time  of  the  adoption  of  the  constitution,  themselves,  but 
that  all  these  offices  for  all  time,  are  not  subject  to  the  opera- 
tion of  this  power  of  removal  from  office,  because  the  constitu- 
tion operates  prospectively  only,  and  that  the  provision  applies 
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only  to  such  offices  as  might  be  created  in  the  future?  The 
proposition  is  wholly  inadmissible.  There  is  no  reason  for 
such  distinction,  and  it  must  strike  every  one  as  not  being  the 
intent  of  the  constitution.  Any  artificial  rule  of  construction 
which  may  be  appealed  to  as  being  supposed  to  warrant  such 
a  conclusion  must  be  misapplied  to  this  case. 

The  power  of  removal  exercised  in  this  case,  was  not  for 
causes  prior  to  the  adoption  of  the  constitution,  and  the  com- 
missioners were  all  of  appointments  made  subsequent  to  its 
adoption,  and  hence,  there  was  nothing  retroactive  in  these 
regards. 

These  relators  accepted  their  offices  in  full  view  of  the  con- 
stitutional provision  in  regard  to  the  Governor's  power  of  re- 
moval. 

The  same  result  would  follow  as  respects  the  ground  of  objec- 
tion, as  to  a  special  local  act  not  being  abrogated  by  any  general 
provision  of  the  constitution.  There  was  not  an  office  in  ex- 
istence at  the  time  of  the  adoption  of  the  constitution,  created 
by  law,  that  had  not  been  created  under  some  particular  and 
special  statute,  having  reference  alone  to  some  particular  sub- 
ject matter,  and  all  more  or  less  local  in  their  character;  and 
if  the  constitutional  provision  is  not  to  be  applied  to  them 
because  it  only  provides  a  general  rule,  then  the  power  of 
removal  is  denied  as  to  any  officer  at  any  time  holding  under 
a  law  existing  at  the  time  the  constitution  took  effect.  The 
reasonable  application  of  this  power  of  removal  must  be  to 
officers  appointed  under  special  and  particular  laws  passed  prior 
to  the  adoption  of  the  constitution. 

The  main  intent  and  purpose  of  the  provision,  no  doubt, 
respected  such  officers,  and  offices  under  those  laws. 

But,  this  court  has  already  decided  against  the  position  that 
there  is  to  be  given  to  the  constitution  a  prospective  effect 
only.  O'Connor  v.  Leddy,  64  111.  299,  People  v.  Rumsey,  ib. 
44,  Chance  v.  County  of  Marion,  ib.  66,  Hills  v.  City  of  Chi- 
cago, 60  id.  86,  People  v.  McRoberts,  62  id.  38,  and  Phillips  v. 
Quick,  63   id.  445,  are   instances,  among   others,  where   prior 
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special  statutes  were  decided  to  be  abrogated  or  modified  by 
general  provisions  of  the  constitution,  they  being  held  to  op- 
erate in  prcesenti,  with  respect  to  such  statutes. 

The  constitution  makes  one  limitation  of  its  application  to 
existing  offices,  in  providing  that  the  then  incumbents  of 
office  should  continue  in  office  until  the  expiration  of  their 
terms,  and  making  no  other  limitation  of  its  application  to 
existing  offices,  indicates  that  none  other  was  intended. 

Stress  is  laid  upon  the  first  section  of  the  schedule  to  the 
constitution,  as  saving  the  relators  from  executive  removal, 
viz :  "  That  all  laws  in  force  at  the  adoption  of  this  constitu- 
tion not  inconsistent  therewith,  and  all  rights,  prosecutions, 
claims,  and  contracts  of  this  State,  individuals,  or  bodies  cor- 
porate, shall  continue  to  be  as  valid  as  if  this  constitution  had 
not  been  adopted."  It  is  said  that  there  is  no  inconsistency 
or  repugnance  between  these  sections  of  the  constitution,  in 
question,  and  the  provisions  of  the  West  Park  act  for  a  certain 
mode  and  tribunal  for  the  removal  of  incumbents  from  of- 
fice, and  that,  therefore,  these  provisions  of  that  statute  are 
preserved  in  full  force  by  this  section  of  the  schedule,  and  con- 
tinue so,  leaving  the  particular  manner  of  removal  from  office 
pointed  out  by  the  statute,  the  only  mode. 

The  commissioners  under  the  act  of  1869  were  to  hold  their 
allotted  terms,  subject  only  to  removal  on  complaint  to  the 
circuit  court  of  Cook  county,  for  misdemeanor  or  malfeasance 
in  office.  Such  was  the  tenure  to  the  office  when  the  consti- 
tution of  1870  took  effect.  By  the  terms  of  this  constitution 
the  Governor  was  to  have  power  to  remove  whom  he  might 
appoint,  for  "  incompetency." 

Before,  these  commissioners  were  not  removable  for  incompe- 
tency, either  by  the  Governor  or  anybody  else.  Was  there 
not,  in  this  respect,  incongruity  between  the  law  and  the  con- 
stitution— the  commissioners  by  the  law  holding  their  offices 
free  of  the  exercise  of  any  such  power  by  the  Governor,  but 
by  the  constitution,  subject  to  it.  It  may  be  admitted  that 
the  entire   provision  of  the  act  respecting  removal  was  not 
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inconsistent  with  the  constitution,  and  is  not  to  be  held  abro- 
gated on  that  ground  and  may  stand  in  force  in  other  respects. 

But  it  was  no  longer  consistent  with  the  constitution  that 
any  appointee  of  the  Governor  should  hold  his  office  without 
being  subject  to  removal  by  him  for  incompetency,  and  any- 
thing in  any  law  to  the  contrary  was  inconsistent  with  the 
constitution,  and  must  yield,  and  the  constitution  prevail.  It 
is  said  the  particular  manner  of  removal  from  office  pointed  out 
by  the  statute,  it  being  introductive  of  a  new  law,  is,  impliedly, 
prohibitory  of  any  other  mode.  But  certainly,  it  can  not  be 
meant  thereby,  that  any  subsequent  law  or  constitutional  pro- 
vision can  not  effect  a  change  in  such  mode  of  removal. 

The  only  plausible  ground  that  we  can  see  for  the  claim 
that  the  particular  manner  of  removal  prescribed  by  the  stat- 
ute yet  remains  the  exclusive  mode  of  removal  from  this  office, 
is  upon  the  presumed  intention  of  the  framers  of  the  consti- 
tution ;  that,  inasmuch  as  there  was  a  special  mode  of  removal 
from  this  particular  office  already  provided  for,  this  formed 
an  exceptional  case,  and  that  the  general  power  of  removal 
given  by  the  constitution  did  not  contemplate  and  was  not 
intended  to  apply  to  this  special  case,  where  there  had  already 
been  a  careful  provision  made  by  law  for  removal  from  office, 
and  a  special  mode  of  proceeding  prescribed.  There  would 
be  more  of  ground  for  such  claim  had  the  power  of  removal 
given  by  the  constitution  been  for  only  the  same  causes  as 
named  in  the  act.  By  the  statute,  the  only  causes  for  removal 
from  the  office  were  misdemeanor  or  malfeasance  in  office. 
But  it  was  thought  proper,  by  the  constitution,  that  incom- 
petency should  be  a  ground  of  removal  from  office,  and  accord- 
ingly power  is  given  to  the  Governor,  where  he  appoints,  to 
remove  from  office  for  that  cause,  in  unlimited  terms — "to 
remove  any  officer  whom  he  may  appoint." 

The  reason  for  removal  for  this  cause  would  apply  equally 
in  the  case  of  these  commissioners  as  in  the  case  of  any  other 
officer,  and  there  is  no  ground  from  which  to  infer  an  inten- 
tion that  this  additional  cause  of  removal  from  office  should 
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not  as  well  exist  with  regard  to  these  park  commissioners  as 
any  other  officers. 

The  constitutional  provision  is  a  cumulative  remedy,  pro- 
vided to  be  exercised  by  the  Governor,  under  his  oath  of 
office,  applicable  alike  to  all  his  appointees,  whether  other 
specific  remedies  had  been  provided  or  not. 

Some  point  is  made  upon  the  word  f(  rights,"  in  the  section 
quoted  of  the  schedule.  It  is  said,  the  West  Chicago  Park 
act  of  1869  provided  expressly  how  these  commissioners  might 
be  removed,  namely,  by  the  circuit  court  of  Cook  county,  and 
that  this  is  one  of  the  "  rights"  expressly  saved  by  this  section 
of  the  schedule.  As  these  relators  were  not  appointed  to  office 
until  some  time  subsequently  to  the  adoption  of  the  constitu- 
tion, we  do  not  understand  how,  at  the  time  when  the  consti- 
tution was  adopted,  they  had  any  rights  to  be  affected  or  to 
be  saved  by  that  instrument.  It  can  not  be  regarded  as  a 
right  of  the  office  itself, — an  attribute  of  it.  No  such  right  as 
that  was  referred  to  by  the  word  "rights,"  there  used. 

It  is  lastly  objected,  that  this  power  of  removal  does  not 
extend  to  these  commissioners  because  they  are  "corporate 
authorities,"  as  denned  by  this  court,  such  authorities  being 
"  those  municipal  officers  who  are  either  directly  elected  by 
the  people  to  be  taxed,  or  appointed  in  some  mode  to  which 
they  have  given  their  assent;"  that  the  constitution  does  not 
give  to  either  the  legislature  or  the  Governor  the  right  to  ap- 
point corporate  authorities;  that  though  it  be  true  that  the 
people  of  West  Chicago,  by  adopting  the  Park  act,  consented 
to  the  appointment  of  these  commissioners  by  the  Governor, 
to  be  removed  by  the  circuit  court,  yet  his  power  to  appoint 
comes  from  that  consent,  and  not  from  the  constitution ;  and 
it  is  claimed  that  instrument  gives  no  power  to  the  Governor 
to  appoint  corporate  officers  or  to  remove  them,  as  it  must  be 
construed  in  the  light  of  the  decisions  of  this  court,  and  that 
the  general  language  of  this  section  12  of  the  constitution 
must  not  be  held  to  embrace  such  corporate  authorities. 
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We  know  of  no  decision  of  this  court  which  affords  founda- 
tion for  this  objection.  The  point  seems  to  be  that  the  power 
of  appointment  comes  from  the  consent  of  the  people  of  the 
park  district,  and  that  the  people,  by  the  adoption  of  the 
Park  act,  have  consented  only  to  the  appointment  of  these 
commissioners  by  the  Governor,  to  be  removed  by  the  circuit 
court — that  the  consent  is  given  qualified  with  this  limitation 
in  respect  to  removal  from  office.  The  people  having  adopted 
the  law  providing  that  the  Governor  might  appoint  the  offi- 
cers, the  appointments  made  thereunder  are  the  Governor's 
appointments,  and  not  in  any  proper  sense  the  appointments 
of  the  people  of  the  municipality.  The  objection  seems  to 
assume,  that  the  act  depending  for  its  validity  upon  the  vote 
of  adoption  by  the  people,  it  can  not  be  afterward  changed  in 
its  provisions  except  through  the  consent  of  the  people.  But 
this  court  has  decided  it  to  be  competent  for  the  legislature  to 
pass  amendatory  acts  affecting  these  parks,  although  not  sub- 
mitted to  a  vote  of  the  people.  People  v.  Brislin,  80  111.  423; 
Andrews  v.  People,  83  id.  529;  and  surely  a  constitution  may 
do  as  much. 

If  the  law  was  thus  subject  to  amendment  in  other  respects, 
as  decided,  there  is  no  reason  to  say  there  could  not  be  super- 
added an  additional  cause  of  removal  from  office,  with  right 
in  the  executive  of  the  State  to  exercise  the  power  to  remove. 
Any  vacancy  thereby  made  would  still  be  filled  by  appoint- 
ment of  the  Governor,  as  provided  in  the  original  act  adopted 
by  the  popular  vote. 

It  being  found  that  the  power  of  removal  existed  in  the 
Governor,  the  inquiry  remains  whether  it  was  validly  exer- 
cised. Relators  say  not — that  the  power  granted  was  judicial  in 
its  nature,  and  should  have  been  exercised  according  to  judicial 
methods,  that  is,  there  should  have  been  a  specific  charge, 
notice  of  it,  opportunity  for  defense  and  hearing,  and  proof  to 
support  the  charge.  Undoubtedly,  the  Governor  can  only  re- 
move for  some  one  of  the  causes  specified;  but  the  removal  here 
was  for  one  of  these  causes — incompetency.     The  Governor 
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ascertained  the  existence  of  the  cause  here,  and  made  the  re- 
moval on  account  of  it.  The  constitution  is  silent  as  to  who 
shall  ascertain  the  cause  of  removal  or  the  mode  of  its  ascer- 
tainment. It  simply  gives  to  the  Governor  the  power  to 
remove  any  officer  whom  he  may  appoint,  in  case  of  incompe- 
tency, etc.  It  follows,  then,  that  it  is  with  the  Governor,  who 
is  to  act  in  the  matter,  to  determine,  himself,  whether  the 
cause  of  removal  exists,  from  the  best  lights  he  can  get,  arid 
no  mode  of  inquiry  being  prescribed  for  him  to  pursue,  it 
rests  with  him  to  adopt  that  method  of  inquiry  and  ascertain- 
ment as  to  the  charge  involved  which  his  judgment  may  sug- 
gest as  the  proper  one,  acting  under  his  official  responsibility, 
and  it  is  not  for  the  courts  to  dictate  to  him  in  what  manner 
he  shall  proceed  in  the  performance  of  his  duty,  his  action  not 
being  subject  to  their  revision.  The  constitution  of  this  State 
not  only  declares  that  the  powers  of  the  government  of  the 
State  shall  be  divided  into  three  distinct  departments,  but 
has  expressly  prohibited  the  exercise  of  any  of  the  powers 
properly  belonging  to  one  by  either  of  the  others. 

In  the  case  of  The  People  v.  Bissell,  19  111.  229,  where  this 
court  discussed  very  fully  the  theory  of  distribution  of  powers, 
and  the  extent  of  limitations  upon  each  department,  it  was 
said :  "  The  Governor  is  and  must  be  as  independent  of  us 
as  is  the  legislature,  or  as  we  are  of  either  of  them."  P.  232. 
"When  acting  within  the  limits  assigned  to  each,  neither  can 
control  nor  dictate  to  the  others."  P.  233. 

The  case  of  The  People  v.  Higgins,  15  111.  110,  is  a  parallel 
one  with  the  present,  except  that  the  power  of  removal  was 
exercised  there  by  trustees  of  an  institution  instead  of  the 
executive,  and  it  covers  in  principle  the  precise  question  here 
raised,  and  must,  we  think,  be  considered  as  decisive  of  it 
against  the  relators.  The  case  is  a  very  fully  considered  one, 
and  contains  so  full  an  exposition  of  the  principles  applicable 
to  this  subject,  that  further  enlargement  upon  them  is  super- 
fluous. The  case  involved  the  title  to  office  of  the  medical 
superintendent  of  the   Illinois   Hospital   for  the   Insane,  an 
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institution  founded  by  the  State.  The  medical  superintendent 
was  an  officer  constituted  by  the  act  creating  the  trustees  who, 
as  a  body  corporate,  governed  the  institution.  His  tenure  of 
office  was  for  ten  years.  Under  the  laAv,  power  was  given  to 
the  trustees  to  remove  the  superintendent  for  infidelity  to  the 
trust  reposed  in  him,  or  incompetency  to  the  discharge  thereof. 
The  trustees  removed  Higgins,  the  superintendent,  by  resolu- 
tion, for  the  reason  alleged  that  he  did  not  "  possess  the  kind 
of  qualifications  which  are  necessary  to  the  discharge  of  the 
duties  of  said  office."  It  was  there  insisted,  as  here,  that  spe- 
cific and  formal  charges  should  have  been  preferred  against 
the  superintendent;  that  he  should  have  had  a  formal  notice 
of  the  time  and  place  of  the  trial  of  the  charges;  and  that  a 
regular  trial  should  have  been  had  upon  the  testimony  of  wit- 
nesses. To  which  the  court  answered  :  aThe  statute  has  made 
none  of  these  formalities  necessary,  nor  does  the  common  law 
so  interpose  and  attach  itself  to  the  statute  as  to  require  them. " 
It  was  said  that  the  trustees,  in  determining  as  to  the  existence 
of  the  cause  of  removal,  might  act  upon  their  own  observation, 
and  exercising  their  own  best  judgment,  as  well  as  upon  facts 
detailed  by  others  or  upon  the  opinions  of  witnesses.  The 
case  answers  the  objection  made  here,  that  the  executive  order 
of  removal  is  void  upon  its  face,  as  not  stating  any  lawful 
ground  of  removal.  In  stating  the  cause  of  removal,  the  order 
has  adopted  the  very  language  employed  in  the  Higgins  case, 
which  the  court  held  there  as  describing  "  incompetency,"  as 
being  language  equivalent  thereto — a  delicate  and  inoffensive 
form  of  stating  that  cause  of  removal.  The  order,  then,  does 
state  that  cause  of  removal,  the  language  used  to  describe  it 
having  the  warrant  of  judicial  sanction. 

In  other  cases  this  court  has  decided,  that  where  the  law 
has  vested  a  quasi  judicial  power,  even  in  subordinate  admin- 
istrative officers,  the  court  will  only  inquire  whether  the  officer 
has  acted  within  the  power,  and  will  not  attempt  to  substitute 
its  own  judgment  or  discretion  for  that  of  the  officer,  and  will 
not  supply  any  other  conditions  to  the  exercise  of  their  discre- 
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tionary  power  than  such  as  the  law  has  provided.  Spencer  & 
Gardner  v.  The  People,  68  111.  510;  Elliott  v.  City  of  Chicago, 
48  id.  293;  Porter  v.  Pochford,  Pock  Island  and  St.  Louis 
P.  P.  Co.  76  id.  561.  The  doctrine  of  these  cases  applies 
with  added  force  to  a  case  of  executive  action. 

The  case  of  The  People  v.  Higglns  is  abundantly  supported 
by  well  considered  decisions  in  other  States.  In  People  v. 
Stout,  19  How.  Pr.  171,  it  was  held:  "Where  the  right  to 
remove  a  public  officer  is  vested,  by  legislative  or  constitu- 
tional enactment,  in  a  particular  person  or  body,  for  cause, 
or  upon  notice  to  the  incumbent,  and  no  right  of  appeal  or 
review  has  been  expressly  given  by  law,  this  court  has  no 
power  or  authority  to  inquire  into  the  discretion  exercised  by 
such  person  or  body,  or  in  any  manner  to  review  such  removal." 
In  State  v.  Doherty,  25  La.  Ann.  Rep.  119,  it  was  said,  in  the 
opinion  of  the  court:  "The  grant  of  power  to  the  executive 
to  remove  an  officer  for  a  certain  cause,  implies  authority  to 
judge  of  the  existence  of  that  cause.  The  power  vested  ex- 
clusively in  executive  discretion  can  not  be  controlled  in  its 
exercise  by  any  other  branch  of  the  government.  To  institute 
the  inquiry  as  to  the  correctness  of  the  cause  for  which  the 
Governor  removed  the  defendant,  would  be  a  direct  attack 
upon  the  independence  of  the  executive,  and  a  usurpation  of 
power  subversive  of  the  constitution."  And  see,  also,  to  the 
like  effect,  Attorney  General' v.  Brown,  1  Wis.  513;  Keenanv. 
Perry,  24  Tex.  253.  Any  decision  that  may  be  found  to  the 
contrary  is  exceptional.  The  doctrine  of  the  cases  cited  is  the 
strongly  prevailing  authority  upon  the  subject. 

The  conclusion  is,  that  the  power  of  removal  from  office  in 
the  present  case  existed  in  the  Governor;  that  the  manner  of 
his  exercise  of  the  power  can  not  be  questioned  by  the  courts, 
and  must  be  held  valid. 

The  judgment  of  the  court  below  must,  therefore,  be  re- 
versed. 

Judgment  reversed. 
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August  Hubner 

v. 

Carl  Feige. 

1.  Appeal — trial  when  part  of  defendants  appeal.  Where  one  of  two  defend- 
ants appealed  from  a  judgment  against  both  in  a  proceeding  of  forcible  entry 
and  detainer,  and  no  summons  was  issued  to  the  defendant  not  appealing,  but 
the  record  showed  his  appearance  on  the  trial  and  demurrer  to  the  evidence 
as  to  him,  and  the  direction  of  the  court  to  the  jury  to  find  him  not  guilty, 
and  no  further  steps  were  taken  against  him,  and  judgment  rendered  against 
the  defendant  appealing,  there  was  held  to  be  no  error. 

2.  Verdict — construed  to  mean  only  one  defendant.  Where  an  action  of 
forcible  entry  and  detainer  was  discontinued  as  to  one  of  the  two  defendants 
for  want  of  evidence  against  him,  a  verdict  finding  the  defendants  guilty  Avas 
held  to  be  a  mere  clerical  error,  the  judgment  being  against  one  only. 

3.  Forcible  entry — when  it  lies.  Where  a  tenant  in  the  peaceable  posses- 
sion of  land  under  an  unexpired  lease  is  forcibly  dispossessed  by  a  constable 
and  another,  under  a  writ  of  restitution  for  different,  premises,  and  the  tenant's 
goods  removed  into  the  street,  after  which  such  other  person  retains  the  pos- 
session, after  demand  made  in  writing  by  the  tenant  the  latter  may  regain 
the  possession  by  the  action  of  forcible  entry  and  detainer.  The  writ  of  pos- 
session for  other  and  different  premises  could  not  be  pleaded  or  offered  in 
evidence  in  justification  of  the  eviction. 

4.  Same — by  mortgagee.  A  defendant  in  an  action  of  forcible  entry  and 
detainer  offered  in  evidence  a  note  given  him  by  the  plaintiff  and  a  mortgage 
to  secure  the  same.  It  did  not  appear  the  mortgagee  had  ever  taken  posses- 
sion or  claimed  to  take  possession  under  his  mortgage,  or  that  he  had  fore- 
closed it,  or  sold  or  offered  to  sell  the  premises  by  virtue  of  any  power  of  sale 
therein,  or  made  any  demand  for  possession:  Held,  the  note  and  mortgage 
were  not  admissible  in  evidence. 

5.  Landlord  and  tenant — right  to  eject  tenant.  A  landlord  has  no  right, 
even  if  there  is  rent  due  and  unpaid,  to  forcibly  enter  into  possession  of  the 
demised  premises,  and  eject  the  tenant,  without  proper  process,  nor  can  he  give 
such  right  to  another;  and  if  he  takes  forcible  possession,  he  can  not  give 
another  such  possession  as  will  be  lawful  against  the  tenant. 

6.  Instruction — not  based  on  any  evidence..  There  is  no  error  in  refusing 
instructions  not  based  upon  any  evidence  in  the  case,  or  based  upon  a  defense 
excluded  by  the  court  from  the  jury. 

7.  Same — to  find  for  the  plaintiff.  It  is  an  invasion  of  the  rights  of  the 
jury,  and  an  usurpation  of  their  functions,  for  the  court  to  determine  for  them 
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what  facts  are  proven,  or  attempt  to  tell  them  what  their  verdict  should  be 
on  a  question  of  fact.  This  court  can  not  approve  of  an  instruction  to  the 
jury,  that,  under  the  facts  proven,  the  law  is  for  the  plaintiff,  and  their  ver- 
dict should  be  for  him.* 

8.  Error — when  no  ground  for  reversal.  This  court  will  not  reverse  a  judg- 
ment merely  for  an  erroneous  instruction,  where  it  clearly  can  see  that  the 
verdict  must  have  been  the  same  if  the  instruction  had  not  been  given.  In 
such  case  the  error  works  no  prejudice. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Mr.  Jesse  Holden,  and  Mr.  John  J.  Knickerbocker, 
for  the  appellant. 

Messrs.  E.  &  A.  Van  Buren,  for  the  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  forcible  entry  and  detainer,  instituted 
before  a  justice  of  the  peace,  by  appellee  against  appellant  and 
one  Hoess,  to  recover  the  possession  of  lot  11,  block  5,  in 
Walsh  &  McMullin's  subdivision  of  a  part  of  the  south-east 
quarter  of  sec.  20,  town  39  north,  range  14  east,  in  Cook 
county.  Judgment  was  recovered  against  appellant  and  said 
Hoess,  from  which  appellant  alone  perfected  an  appeal  to  the 
circuit  court.  The  trial  of  the  case  in  the  circuit  court,  before 
the  judge  and  a  jury,  resulted  in  a  verdict  of  guilty,  and  judg- 
ment for  restitution  and  for  costs  against  appellant,  and  there- 
upon he  brought  the  record  here,  and  assigns  various  errors. 

*Where  there  is  evidence  tending  to  establish  a  plaintiff's  right  to  recover, 
it  is  an  invasion  of  the  province  of  the  jury  to  instruct  them  to  find  for  the 
defendant.  Guerdon  v.  Corbett  et  al.  87  111.  272 ;  Pemberton  v.  Williams,  ibid. 
15;  Polemanv.  Johnson,  84  id.  269.  But  in  this  latter  case,  the  court  say: 
"Where  there  is  one  essential  allegation  of  a  declaration  which  has  no  proof 
tending  to  support  it,  it  is  the  duty  of  the  court  to  exclude  from  the  consider- 
ation of  the  jury  all  the  evidence  in  the  case,  or  to  charge  the  jury  that  there 
is  no  evidence  to  support  the  supposed  essential  allegation  of  the  declaration, 
and  that,  for  want  of  such  proof,  they  must  find  for  the  defendant."  To  the 
same  effect  are  Martin  v.  Chambers,  84  111.  579,  and  Phillips  v.  Dickerson,  85 
id.  11. 

14—90  III. 
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It  is  urged,  the  record  fails  to  disclose  that  any  summons 
was  issued  to  bring  Hcess  before  the  circuit  court,  or  that  he 
entered  his  appearance  before  trial  or  on  the  trial,  and  that, 
consequently,  the  court  had  no  jurisdiction  to  try  the  cause, 
and  certainly  no  jurisdiction  to  proceed  against  Hoess.  We 
find,  however,  upon  examination  of  the  record,  Hoess  did  ap- 
pear on  the  trial,  by  his  counsel,  and  demur  to  the  evidence  as 
against  himself,  and,  thereupon,  the  court  stated  there  was  no 
evidence  against  him,  and  directed  the  jury  to  find  him  not 
guilty;  nor  were  there,  thereafter,  in  the  suit  any  steps  taken 
against  him,  and  the  judgment  was  rendered  only  against  ap- 
pellant, the  order  of  the  court  being,  in  express  terms,  that 
the  plaintiff  "recover  of  said  defendant,  August  Hubner,  im- 
pleaded with  Heinrich  Hoess,  possession  of  the  premises  in 
his  plaint  described,  etc.,  and  also  that  he  recover  of  said 
defendant  his  costs,  etc."  It-  is  true,  the  verdict  reads :  "  We, 
the  jury,  find  the  defendants  guilty,"  etc. ;  but  then  the  very 
order  of  the  court  in  which  this  verdict  is  recorded  shows  the 
verdict  was  returned  in  a  case  wherein  Carl  Feige  was  plain- 
tiff, and  "  August  Hubner,  impleaded  with  Heinrich  Hoess," 
was  defendant.  The  use  of  the  additional  letter,  making  the 
word  " defendants"  instead  of  " defendant,"  was  plainly  a 
mere  clerical  error,  either  on  the  part  of  the  jury  or  clerk, 
and  it  is  evident  from  the  motion  filed  for  a  new  trial,  and 
from  all  the  subsequent  proceedings,  that  it  was  the  under- 
standing of  both  court  and  counsel  that  the  suit  was  pending 
only  against  appellant. 

We  think  the  evidence  in  the  case  abundantly  shows,  that 
on  the  3d  day  of  January,  1876,  appellee  was  in  the  quiet  and 
peaceable  possession  of  the  premises  in  question,  under  a  lease 
for  a  term  of  five  years  from  April  1,  1873,  and  that  while 
thus  in  possession,  appellant  and  a  constable  by  the  name  of 
Boynes  came  and  forcibly  put  him  out  of  possession,  ejected 
his  wife  from  the  premises,  and  deposited  his  furniture  and 
household  goods  in  the  public  street,  and  took  possession 
themselves;  that  the  constable  then  went  away,  leaving  Hub- 
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ner  there;  that  Hubner  retained  the  possession,  and  claimed 
and  insisted  he  was  entitled  thereto,  and  that  appellee  there- 
upon made  demand  in  writing  for  the  same,  and  brought  suit 
therefor. 

Appellant  offered  to  show,  on  the  trial,  said  Boynes  and 
himself  made  the  entry  and  ejected  appellee  by  virtue  of  a 
writ  of  restitution  issued  by  a  justice  of  the  peace  in  a  case  of 
Bobbins  and  others  against  appellee,  and  to  this  end  offered 
in  evidence  the  complaint,  summons,  writ  of  restitution  and 
return  thereon  in  such  proceeding.  This  evidence  was  objected 
to,  and  the  objection  properly  sustained  by  the  court.  It  ap- 
peared said  proceedings  were  in  relation  to  other  premises, 
and  not  the  premises  in  question  in  this  suit.  The  property 
here  in  controversy  is  lot  5,  in  block  11,  and  a  writ  for  the 
restitution  of  lot  28,  in  said  block,  could  not  be  pleaded  or 
offered  in  evidence  as  a  justification  of  the  eviction  of  appellee 
from  said  lot  5. 

Appellant  further  offered  to  prove  his  possession  was  by  the 
license,  permission  and  consent  of  the  lessors  of  appellee,  and 
that  appellee  was  in  default  in  the  payment  of  rent  to  such 
lessors.  The  lessors  themselves  would  have  had  no  right, 
even  if  there  was  rent  due,  to  forcibly  enter  into  the  premises, 
nor  could  they  give  any  such  right  to  appellant,  nor,  if  they 
had  forcibly  taken  possession  themselves,  could  they  have 
given  such  possession  to  appellant  as  would  have  rendered  his 
possession  under  them  lawful  as  against  appellee.  But  the 
evidence  of  both  parties  to  this  suit  shows,  conclusively,  the 
ouster  was  by  appellant  and  not  by  such  lessors,  and  that  it 
was  sought  to  be  accomplished  by  an  abuse  of  the  process  of  a 
court.  There  was  no  error  in  excluding  the  proposed  evidence 
from  the  jury. 

Appellant  likewise  proposed  to  introduce  in  evidence  on 
the  trial  a  note  of  appellee  to  appellant  for  $400,  and  a  mort- 
gage on  said  lot  5,  given  to  secure  said  note.  But  he  never 
took  or  claimed  to  take  possession  of  the  lot  under  the  provi- 
sions of  said   mortgage,  nor  had  he  foreclosed  it,  or  sold  or 
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offered  to  sell  the  premises  by  virtue  of  any  power  of  sale 
therein  contained,  or  made  any  demand  for  possession,  but 
took  possession  under  a  writ  of  restitution  against  other  prop- 
erty, and  thereupon  procured  a  lease  himself  from  the  lessors 
of  appellee.  The  proffered  testimony  was  properly  excluded 
from  the  jury. 

There  was  no  error  in  refusing  the  several  instructions  asked 
by  appellant,  as  they  were  not  based  upon  any  evidence  in 
the  case.  The  rulings  of  the  court  had  excluded  all  the  de- 
fense that  appellant  had,  and  the  supposed  facts  upon  which 
the  instructions  were  predicated  were  not  in  proof  before  the 

jury- 

The  court,  of  its  own  motion,  instructed  the  jury,  in  sub- 
stance, that  under  the  facts  proven  in  the  case  the  law  was  for 
the  plaintiff,  and  that  their  verdict  should  be  for  him.  "We 
can  not  approve  of  this  mode  of  instructing  a  jury.  Such 
form  of  instruction  is  always  objectionable.  Peoria  Ins.  Co. 
v.  Frost,  37  111.  333.  Under  our  law  the  jury  are  the  judges 
of  the  evidence.  It  is  an  invasion  of  the  rights  of  the  jury, 
and  an  usurpation  of  their  functions,  for  the  court  to  deter- 
mine for  them  what  facts  are  proven,  or  attempt  to  tell  them 
what  their  verdict  should  be  on  a  question  of  fact.  A  court 
can  always  so  instruct  the  jury  that  there  can  be  no  honest 
mistake  on  their  part  as  to  what  the  law  is  as  applicable  to 
the  facts  in  proof,  and  that,  too,  without  assuming  to  draw 
inferences  from  the  evidence,  or  to  determine  what  it  does  or 
does  not  prove.  The  court  may  inform  the  jury  what  facts 
will  sustain  the  issue,  but  may  not  determine  whether  such 
facts  have  been  established.  The  court  is  for  the  law  and  the 
jury  for  the  fact. 

However,  we  can  clearly  see  in  the  case  now  before  us,  that 
either  with  or  without  this  instruction  the  verdict  of  the  jury 
could  not  have  been  otherwise  than  what  it  was.  The  hold- 
ings of  the  court  had  destroyed  the  theories  of  the  defense, 
and  no  testimony  even  tending  to  establish  them  was  any 
longer  before  the  jury.     There  was  no  material  fact  of  appel- 
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lee's  case  in  dispute.  The  evidence  of  appellant  himself  upon 
the  witness  stand  established  and  proved  his  opponent's  cause 
of  action.  It  is  evident  the  error  of  the  court  prejudiced  no 
right  of  appellant.  Upon  a  new  trial  the  verdict  would  neces- 
sarily be  the  same.  Substantial  justice  has  been  done  between 
the  parties,  and  appellant  has  no  just  cause  of  complaint.  It 
is  the  long  established  doctrine  of  this  court,  that  in  cases  of 
such  character  judgments  will  not  be  reversed,  even  though 
erroneous  instructions  may  have  been  given. 

We  find  no  error  in   this   record  that   should   reverse  the 
judgment,  and  it  will  therefore  be  affirmed. 

Judgment  affirmed. 


Joshua  K.  Hull  et  al. 

v. 

Julia  A.  Burtis. 

1.  Stockholder  —  remedy  of  creditor  of  corporation.  Under  a  charter  of 
a  banking  corporation,  providing  that  "  each  stockholder  shall  be  liable  to 
double  the  amount  of  stock  held  or  owned  by  him,  and  for  three  months  after 
giving  notice  of  transfers,"  etc.,  a  creditor  of  the  corporation,  to  enforce  indi- 
vidual liability  of  a  stockholder,  is  not  compelled  to  sue  in  the  name  of  the 
corporation  for  his  use,  or  by  bill  in  chancery,  but  may  bring  his  action 
against  the  stockholder  in  his  own  name,  at  law.* 

2.  Same — liability  of  stockholder  to  creditor — within  what  time  suit  to  be  brought. 
The  intention  and  effect  of  a  clause  in  a  charter,  making  each  stockholder 
thereof  liable  to  double  the  amount  of  stock  held  or  owned  by  him  and  for 
three  months  after  notice  of  its  transfer,  is  to  charge  the  stockholders  with, 
every  debt  made  by  the  corporation  while  they  hold  stock,  and  also  such  in- 
debtedness as  may  be  contracted  during  three  months  after  notice  that  they 
have  transferred  their  stock.     The  creditor  whose  debt  was  contracted  within 

*The  same  rule  was  held  in  McCarthy  v.  Lavasche,  89  111.  270.  But  under 
the  act  of  April  18,  1872,  which  has  no  application  to  corporations  for  bank- 
ing, insurance,  real  estate  brokerage  and  the  business  of  loaning  money,  a 
court  of  law  has  no  jurisdiction  in  suits  by  creditors  against  stockholders. 
Richardson  etal.  v.  Akin,  87  111.  138. 


214  Hull  et  al.  v.  Burtis.  [Sept.  T. 

Statement  of  the  case. 

that  time  may  maintain  suit  against  a  stockholder  after  the  expiration  of  the 
three  months  after  notice  of  a  transfer.* 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  by  Julia  A.  Burtis, 
against  Joshua  R.  Hull  and  William  H.  Lidell,  as  stock- 
holders in  the  Bank  of  Chicago,  to  recover  for  an  indebted- 
ness claimed  to  be  due  from  the  bank  to  the  plaintiff.  The 
action  was  based  upon  an  act  of  the  legislature,  entitled  "An 
act  to  incorporate  the  National  Loan  and  Trust  Company  of 
Chicago,"  approved  March  9,  1867.  The  name  of  the  cor- 
poration was  subsequently  changed  to  "  The  Bank  of  Chicago." 

The  declaration  alleged,  for  that  whereas  on  the  11th  day 
of  May,  1874,  thereafter  and  previous  thereto,  there  existed  in 
the  city  of  Chicago,  etc.,  and  still  exists,  a  private  corporation, 
duly  organized  under  and  by  virtue  of  .an  act  of  the  General 
Assembly  of  this  State,  approved  March  9,  1867,  entitled  uAn 
act  to  incorporate  the  National  Loan  and  Trust  Company  of 
Chicago,"  which  corporation,  after  its  organization,  to-wit,  on 
the  17th  day  of  June,  1872,  under  and  by  virtue  of  the  act  of 
the  General  Assembly  of  Illinois  to  provide,  among  other 
things,  for  changing  the  names  of  incorporated  companies, 
approved  March  26,  1872,  did  duly  change  its  name,  in  man- 
ner as  by  said  statute  provided,  to  "  The  Bank  of  Chicago," 
and  by  that  name  only  has  continued  to  transact  business  ever 
since  said  17th  day  of  June,  1872. 

That  said  corporation  was,  by  its  said  charter,  empowered 
to  do  a  general  banking  business;  among  other  things,  to  bor- 
row money  and  to  receive  money  on  deposit,  to  loan  money, 
and  make  discounts,  to  accept  trusts,  fiduciary  or  otherwise, 
to  issue  letters  of  credit  and  other  commercial  obligations, 
and  to  buy  and  sell  bills,  notes,  bonds,  exchange  and  other 
securities. 

-To  the  same  effect  is  Fuller  v.  Ledden,  87  111.  310. 
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That  section  3  of  said  act  incorporating  said  bank  is  in 
words  as  follows:  "The  capital  stock  of  said  corporation 
shall  be  $50,000,  with  power  to  increase  the  same  to  $500,000, 
to  be  subscribed  and  paid  for  in  the  manner  prescribed  by  the 
by-laws  to  be  framed  by  said  corporation,  and  shall  be  divided 
into  shares  of  $100  each,  which  shall  be  deemed  personal 
property,  and  shall  be* transferred  on  the  books  of  said  corpor- 
ation in  such  manner  as  its  by-laws  may  prescribe;  and  each 
stockholder  shall  be  liable  to  double  the  amount  of  stock  held 
or  owned  by  him,  and  for  three  months  after  giving  notice  of 
transfers,  as  hereinafter  mentioned." 

That  in  section  7  of  said  act  it  is,  among  other  things, 
enacted  as  follows  :  "  Whenever  any  transfer  of  stock  is  made,  it 
shall  be  necessary  to  give  notice  of  such  transfer  of  such  stock, 
which  notice  shall  be  published  in  a  newspaper  in  the  city  of 
Chicago,  Illinois,  showing  the  amount  of  such  stock  so  trans- 
ferred, and  the  person  to  whom  it  is  transferred." 

.That  pursuant  to  said  act  of  incorporation,  $100,000  of 
stock  in  said  corporation  was  subscribed  for,  and  certificates 
therefor  were  issued. 

That  on  the  11th  day  of  May,  1874,  thereafter  and  previous 
thereto,  the  said  Joshua  R.  Hull  and  William  H.  Lidell,  de- 
fendants, were  stockholders  in  said  bank,  and  owned  20  shares 
of  stock,  to  the  amount  of  $2000,  and  were,  by  virtue  of  the 
said  provisions  of  said  charter,  individually  liable  to  the  cred- 
itor or  creditors  of  said  bank,  in  an  amount  double  the  said 
amount  of  stock  so  held  by  said  defendants,  and  still  own  said 
stock,  and  are  still  liable  as  aforesaid. 

That  on  said  last  named  date  the  said  Bank  of  Chicago 
was  indebted  to  this  plaintiff  in  the  sum  of  $500,  for  money 
had  and  received  of  this  plaintiff  by  said  bank,  and  on  that 
day  this  defendant  drew  two  separate  checks  upon  said  bank, 
each  dated  May  11,  1874,  each  for  the  sum  of  $250,  each  pay- 
able to  the  order  of  this  plaintiff,  each  signed  by  this  plaintiff, 
one  of  said  checks  being  drawn  payable  60  days  after  its  date, 
and  one  of  said  checks  being  payable  75  days  from  its  date ;  that 
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upon  said  11th  day  of  May,  1874,  this  plaintiff  presented  said 
checks  to  said  bank  for  acceptance,  and  the  said  bank  did  ac- 
cept said  checks,  and  did,  by  its  certifying  stamp  and  the 
written  indorsement  of  its  teller  upon  each  of  said  checks, 
certify  said  checks  to  be  good,  and  promised  to  pay  the  same; 
that  this  plaintiff  still  owns  and  holds  said  checks,  and  that 
the  same  are  past  due,  and  that  said  bank  is  still  indebted  to 
this  plaintiff  for  said  moneys  so  deposited  with  said  bank  by 
this  plaintiff,  and  for  which  said  checks  were  drawn  in  the 
sum  of  $500,  with  interest  upon,  etc. 

That  the  defendants,  Joshua  K.  Hull  and  William  H. 
Lidell,  were  partners  in  business  in  the  city  of  Chicago  on 
said  11th  day  of  May,  1874,  and  owned  said  stock,  as  afore- 
said, in  said  Bank  of  Chicago,  in  their  partnership  name  and 
style  of  Hull,  Lidell  &  Co.,  and  that  said  indebtedness  of  said 
bank  to  this  plaintiff  was  incurred  while  said  defendants,  in 
their  name  of  Hull,  Lidell  &  Co.,  were  stockholders  in  said 
bank  as  aforesaid. 

That  said  bank  has,  since  said  last  named  date,  become  ut- 
terly insolvent,  and  is  now  insolvent,  and  has  made  an  as- 
signment for  the  benefit  of  its  creditors;  and  although  this 
plaintiff  has  often  demanded  of  said  bank  the  sum  due  this 
plaintiff  as  aforesaid,  the  said  bank  has  neglected  and  refused, 
and  still  neglects  and  refuses,  to  pay  the  same,  or  any  part 
thereof. 

That  the  defendants  have  not  sold  and  transferred  their 
said  stock,  or  any  part  thereof,  three  months  prior  to  the  com- 
mencement of  this  action;  that  the  defendants  are  therefore 
liable  to  the  plaintiff  for  the  said  claim  of  the  plaintiff  against 
the  said  bank,  to-wit,  etc.,  yet,  the  said  defendants,  though 
often  requested,  etc. 

The  court  overruled  a  demurrer  to  the  declaration,  and  ren- 
dered judgment  in  favor  of  the  plaintiff  for  $500  debt,  and 
$47  damages,  and  for  costs. 
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Messrs.  Eldridge  &  Tourtellotte,  for  the  appellants. 
Messrs.  Shufeldt  &  Westover,  for  the  appellee. 

Per  Curiam:  This  is  an  action  brought  by  Burtis  against 
Hull  and  Lidell,  in  which  judgment  was  rendered  against  de- 
fendants for  the  amount  of  a  debt  due  to  plaintiff  from  the 
Bank  of  Chicago,  upon  the  ground  that  they  were  stockhold- 
ers in  that  corporation,  and  that  the  charter  provides  that 
"each  stockholder  shall  be  liable  to  double  the  amount  of 
stock  held  or  owned  by  him,  and  for  three  months  after  giv- 
ing notice  of  transfers,  as  hereinafter  mentioned." 

Appellants  insist  that  this  statute  does  not  warrant  an 
action  at  law  by  a  creditor  against  the  stockholder,  but  that 
the  remedy  of  the  creditor  is  by  action  in  the  name  of  the 
corporation,  for  his  use,  or  by  bill  in  chancery.  This  question 
has  been  fully  considered,  and  a  majority  of  the  court  think 
this  action  may  be  brought  by  the  creditor  in  his  own  name, 
and  it  has  been  so  decided  in  other  cases. 

It  is  also  insisted,  that  this  action  is  barred  by  the  terms  of 
the  charter,  inasmuch  as  it  was  not  brought  within  three 
months  after  the  defendants  ceased  to  be  stockholders. 

This  is  not  a  proper  construction  of  the  act.  We  think  the 
intention  of  the  act  is  to  charge  the  stockholders  with  every 
debt  made  by  the  corporation  while  they  hold  stock,  and  dur- 
ing three  months  after  notice  that  they  have  transferred  their 
stock. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Frederick  Bandalow 

v. 

The  People  of  the  State  of  Illinois. 

1.  Criminal  law — sale  of  beer  to  be  drank  in  street  or  alley.  If  the  owner  of 
a  brewery  not  having  a  license  to  keep  a  dram-shop,  sells  beer  to  various  per- 
sons, on  various  occasions,  by  the  gallon,  knowing  or  having  good  reason  to 
believe  such  persons  to  whom  sold  are  going  to  drink  the  same  in  a  public 
street  or  alley  adjoining  his  brewery  where  the  sale  is  made,  and  the  same  is 
so  drank  in  the  street  or  alley,  he  may  be  convicted  under  counts  of  an  indict- 
ment charging  a  sale  of  liquor  to  be  drank  on  premises  adjacent  to  the  prem- 
ises where  the  sale  is  made  or  place  of  public  resort. 

2.  Same— street  may  be  a  place  of  public  resort.  A  public  street  or  alley  ad- 
joining a  place  where  beer  is  sold  by  the  gallon,  may  be  so  used  by  the  public 
as  to  make  them  places  of  "public  resort"  within  the  intent  and  meaning  of 
the  statute  relating  to  dram-shops,  as,  where  persons  daily  assemble  there  for 
amusement,  drinking  and  conversation,  and  contribute  money  with  which  to 
buy  beer  by  the  gallon. 

3.  Same — a  street  as  "premises  adjacent"  to  place  of  sale.  A  public  street  or 
alley  fronting  a  place  where  beer  is  sold  to  be  drank  in  the  street,  is  embraced 
within  the  statute  prohibiting  sales  of  liquor  to  be  drank  upon  premises  ad- 
jacent to  the  place  of  sale. 

4.  Instruction — abstract  law.  The  giving  of  an  instruction  announcing  a 
correct  rule  of  law  as  provided  by  the  statute,  in  a  certain  case,  which  has  no 
bearing  on  the  case  being  tried,  but  not  calculated  to  mislead  the  jury,  is  no 
ground  for  reversing  a  judgment  justified  by  the  evidence. 

Writ  of  Error  to  the  Circuit  Court  of  Iroquois  county ; 
the  Hon.  Franklin  Blades,  Judge,  presiding. 

Messrs.  Jussen  &  Anderson,  for  the  plaintiff  in  error. 
Mr.  Tracy  B.  Harris,  for  the  People. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court : 

This  was  an  indictment  against  Frederick  Bandalow,  for  sell- 
ing intoxicating  liquor  contrary  to  sec.  2,  chap.  43,  Revised 
Statutes  of  1874,  entitled  "Dram-shops."    The  section  declares, 
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whoever,  not  having  a  license  to  keep  a  dram-shop,  shall, 
by  himself  or  another,  either  as  principal,  clerk,  or  servant, 
directly  or  indirectly  sell  any  intoxicating  liquor  in  less 
quantity  than  one  gallon,  or  in  any  quantity  to  be  drank  upon 
the  premises,  or  in  or  upon  any  adjacent  room,  building,  yard, 
premises  or  place  of  public  resort,  shall  be  fined  not  less  than 
$20  nor  more  than  $100,  and  be  imprisoned  in  the  county  jail 
not  less  than  ten  nor  more  than  thirty  days. 

The  first  ground  relied  upon  to  reverse  the  judgment  is, 
that  the  court  erred  in  giving  instructions  four,  five,  six  and 
eight  for  the  people.  In  these  instructions  the  jury  were,  in 
substance,  directed,  that  if  they  find,  from  the  evidence,  that 
defendant  sold  lager  beer  to  various  persons  and  on  various 
occasions  by  the  gallon,  and  that  at  the  time  of  such  sale  he 
knew,  or  had  good  reason  to  believe,  the  persons  to  whom  he 
sold  were  going  to  drink  the  beer  in  the  public  street  or  alley 
adjoining  his  brewery  where  the  sale  was  made,  and  that  the 
beer  was  so  drank,  they  might,  under  such  evidence,  find  the 
defendant  guilty  under  such  counts  of  the  indictment  as  charge 
a  sale  of  liquor  to  be  drank  on  premises  adjacent  to  the  prem- 
ises where  the  sale  was  made. 

The  brewery  of  defendant,  situated  in  Watseka,  was  fronted 
by  a  public  street,  and  a  public  alley  ran  along  one  end  of  it. 
The  manner  in  which  beer  seems  to  have  been  sold  was  as  fol- 
lows :  A  number  of  persons  desiring  to  drink  beer  would  make 
up  a  sufficient  sum  to  buy  a  gallon  ;  one  of  the  number  would 
go  into  the  brewery,  buy  a  gallon,  and  bring  it  out  in  a  jug  or 
gallon  measure  belonging  to  defendant,  and  drink  the  same 
in  the  street  or  alley  and  then  return  the  jug  or  measure  to 
the  defendant;  quite  often  glasses  were  brought  out  belong- 
ing to  the  defendant  and  used  until  the  beer  was  drank,  and 
then  returned.  It  was,  as  appears  from  the  proof,  a  common 
occurrence  for  as  many  as  twelve  persons  to  join,  or,  as  the 
witnesses  term  it,  all  "chip  in,"  and  with  the  fund  thus 
raised  buy  a  gallon  of  beer  and  drink  it  in  the  street  in  front 
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of  defendant's  place  or  in  the  alley  which  ran  along  the  end 
of  the  establishment. 

The  argument  of  the  counsel  for  the  defendant,  as  we  under- 
stand it,  is,  that  a  public  street  or  alley  is  not  a  place  of  public 
resort,  either  in  the  sense  in  which  these  words  are  used  in  the 
statute  or  according  to  the  ordinary  acceptation  of  the  term 
"  public  resort."  Whether  a  street  or  alley  could  be  regarded 
as  a  place  of  public  resort,  would,  necessarily,  to  a  great  ex- 
tent depend  upon  the  manner  in  which  they  were  used.  We 
see  nothing  to  prevent  a  street  or  alley  from  being  so  used  by 
the  public  that  they  might  be  regarded  as  places  of  public 
resort  within  the  intent  and  meaning  of  the  statute.  Here, 
as  appears  from  the  evidence,  persons  numbering  from  six  to 
twelve  were  in  the  habit  daily  of  congregating  for  the  purpose 
of  drinking  beer.  The  street  and  alley  were  not  used  as  a 
driveway,  but  as  places  where  persons  assembled  for  amuse- 
ment, for  drinking  and  conversation. 

Webster,  as  definitions  of  the  word  resort,  gives  the  follow- 
ing: "act  of  visiting,"  "assembly,  meeting,"  "concourse, 
frequent  assembling."  As  a  place  of  resort :  "  the  place  fre- 
quented, as  ale-houses,  or  the  resort  of  the  idle  and  dissolute." 
Under  these  definitions  we  perceive  no  reason,  when  the  evi- 
dence is  considered,  why  the  street  and  alley  adjoining  the 
brewery  might  not  be  regarded  as  places  of  public  resort  within 
the  meaning  of  the  act. 

But  the  instructions  maybe  sustained  upon  another  ground. 
The  section  of  the  statute  under  which  the  indictment  was 
framed,  prohibits  a  sale  where  the  liquor  is  to  be  drank  upon 
the  premises  or  in  or  upon  an  adjacent  room,  building,  yard, 
premises  or  place  of  public  resort.  Under  the  language  here 
employed,  if  the  sale  was  made  with  the  knowledge  or  under- 
standing that  the  beer  was  to  be  drank  upon  the  adjoining 
premises,  we  can  not  do  otherwise  than  hold  that  the  law  was 
violated.  The  street  and  the  alley  were  premises  adjacent  to 
the  brewery,  and  if  they  were  held  not  to  be  a  place  of  public 
resort,  still  they  come  clearly  within  the  prohibition  of  the 
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statute.  When  the  defendant  was  in  the  habit  of  furnishing 
a  gallon  measure  in  which  the  beer  was  carried  into  the  street 
or  alley,  and  glasses  out  of  which  it  was  drank,  it  can  not  be 
seriously  argued  that  the  beer  was  not  sold  for  the  purpose  of 
being  drank  upon  adjacent  premises  and  with  that  intent. 

We  are  of  opinion,  under  a  fair  construction  of  the  statute, 
the  instructions  were,  in  substance,  correct.  Exception  was 
also  taken  to  the  seventh  instruction.  It  merely,  however,  an- 
nounces what  the  statute  in  a  certain  case  declares  to  be  the 
law;  and  while  we  are  unable  to  see  what  bearing  it  has  on  the 
case,  yet  we  do  not  consider  that  it  was  calculated  in  the  least 
to  mislead  the  jury,  and  for  this  reason  we  can  not  reverse, 
although  the  instruction  has  no  proper  place  in  the  case.  It 
is  also  urged  that  the  indictment  was  insufficient,  but  upon  an 
examination  it  will  be  found  to  be  in  the  language  of  the  stat- 
ute, and  this  must  be  regarded  as  sufficient. 

As  no  error  appears  in  the  record  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Peter  Davison 

v. 

The  People  of  the  State  of  Illinois. 

1.  Grand  juror — age,  as  a  disqualification.  The  fact  that  a  grand  juror  is 
over  the  age  of  sixty  years,  does  not  disqualify  him  from  acting.  It  is  only 
a  privilege  for  which  he  may  claim  to  be  excused. 

2.  Same — non-residence.  Alienage  is  not  a  disqualification  to  a  juror,  even 
in  a  capital  case,  but  is  only  a  privilege  or  ground  of  challenge.  So  the  fact 
that  a  grand  juror  was  a  resident,  of  another  State  at  the  time  an  indictment 
was  found  affords  no  ground  of  disqualification. 

3.  Impeaching  a  verdict — of  the  proof  required.  Where  the  examination 
of  a  juror  on  his  voir  dire  shows  him  to  be  competent,  a  new  trial  will  not  be 
granted  in  a  criminal  case  on  affidavits  showing  the  expression  of  his  opinion 
of  the  prisoner's  guilt,  where  the  counter  affidavits  are  such  that  the  court  is 
not  satisfied  the  juror  swore  falsely  on  his  examination,  or  was  disqualified. 
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To  show  that  a  juror  has  sworn   falsely  on  his  voir  dire,  the  evidence  must 
clearly  preponderate  in  establishing  that  fact. 

4.  Evidence  in  criminal  cases — res  gestae.  On  the  trial  of  one  for  murder 
in  shooting  one  who  was  one  of  the  commissioners  of  highways,  while  attempting 
to  remove  the  defendant's  fence,  evidence  that  the  place  where  the  fence  was 
situated  was  not  a  public  highway,  is  not  admissible  in  evidence  as  a  part  of 
the  res  gestae  on  the  part  of  the  defense,  when  the  alleged  vacation  of  the 
road,  if  there  was  one,  was  a  long  time  prior  to  the  killing.  The  fact  that 
there  was  a  dispute  as  to  whether  there  was  a  road  there  or  not  at  the  time, 
would  explain  the  motives  and  feelings  of  the  accused. 

5.  Same  —  cross-examination.  A  cross-examination  of  a  witness  must  be 
kept  within  fair  and  reasonable  limits,  and  is,  to  some  extent,  disci*etionary 
with  the  judge  trying  the  case.  There  is  no  error  in  refusing  questions  re- 
specting conversations  previous  to  the  day  of  a  homicide,  respecting  the  sub- 
ject of  the  dispute  out  of  which  the  difficulty  grew.  If  the  witness  has  bad 
feelings  towards  the  accused,  the  question  can  be  asked  as  to  that  fact  directly, 
without  going  into  prior  conversations  to  show  it. 

6.  Criminal  law — malice — when  implied.  Malice  is  always  presumed  where 
one  person  deliberately  injures  another.  If  a  person  deliberately  uses  a  deadly 
weapon  on  another,  resulting  in  his  death,  it  must  be  inferred  that  the  killing 
was  malicious.  If  there  was  fixedness  of  purpose  in  its  use,  malice  is  implied, 
without  the  proof  of  any  particular  enmity.  Malice  is  a  formed  design  of 
doing  mischief  to  another,  and  is  either  express  or  implied. 

7.  Same — shooting  at  one  and  killing  another.  If  a  person  deliberately  shoots 
at  one  person,  when  it  is  not  either  actually  or  apparently  necessary  to  pre- 
serve his  own  life  or  that  of  some  member  of  his  family,  or  to  prevent  him  or 
them  from  receiving  great  bodily  harm,  and  the  shot  takes  effect  on  another 
than  the  one  intended,  whom  he  kills,  it  will  be  murder. 

8.  Same  —  self-defense.  To  justify  the  taking  of  life  in  self-defense,  the 
danger  must  be  so  urgent  and  pressing  that  in  order  to  save  his  own  life,  or 
prevent  his  receiving  gi-eat  bodily  harm,  the  killing  of  the  other  must  be  abso- 
lutely necessary,  or  apparently  necessary,  to  the  party  killing. 

9.  A  person,  when  assailed,  is  required  to  decline  the  combat  in  good 
faith,  and  use  all  means  that  would  be  adopted  by  reasonable  men  to  procure 
their  safety  under  similar  circumstances,  and  he  has  no  right  to  take  the  life 
of  another  unless  it  is  actually  or  apparently  necessary,  and  the  necessity, 
real  or  apparent,  must  be  so  pressing  as  to  exclude  all  other  reasonable  means 
of  safety,  before  he  will  be  justified  in  slaying  his  assailant. 

10.  Same — right  in  defense  of  property.  A  person  is  not  justified  in  the  tak- 
ing of  human  life  to  prevent  a  mere  trespass  to  his  real  estate  or  property,  except 
in  the  case  of  his  dwelling  house,  which  he  ma}'  defend  even  to  the  taking  of 
life,  if  necessary,  or  apparently  necessary,  to  prevent  persons  from  forcibly 
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entering  it  against  his  will,  and  when  warned  not  to  enter  and  desist  from 
the  use  of  force.  For  other  trespasses  to  real  estate  the  law  affords  ample 
redress. 

11.  Same— -jury  as  judges  of  the  law.  On  the  trial  of  a  person  upon  an 
indictment  for  murder,  the  jury  were  instructed  as  follows:  ''The  court  in- 
structs the  jury,  that  they  are  judges  of  the  law,  as  well  as  of  the  facts. 
But  the  jury  are  further  instructed,  that  it  is  the  duty  of  the  jury  to  accept 
and  act  upon  the  law  as  laid  down  to  you  by  the  court,  unless  you  can  say 
upon  your  oaths  that  you  are  better  judges  of  the  law  than  the  court ;  if  you 
can  say  upon  your  oaths  that  you  are  better  judges  of  the  law  than  the  court, 
then  you  are  at  liberty  so  to  act."  The  instruction  was  held  to  lay  down  the 
correct  rule. 

12.  Judiciary — constitutionality  of  law  creating  new  judges.  The  act  of  June 
2,  1877,  dividing  the  State  into  judicial  circuits,  and  providing  for  the  election 
of  additional  circuit  judges,  is  not  in  violation  of  the  constitution. 

13.  Instruction — presenting  a  partial  view.  On  the  trial  of  one  for  murder 
in  shooting  one  of  the  commissioners  of  highways  while  attempting  to  remove 
the  defendant's  fence,  an  instruction  showing  that  the  commissioners  were 
trespassers  on  the  defendant's  land,  and  that  he  had  the  right  to  use  force  to 
prevent  the  opening  of  his  inclosure,  is  properly  refused,  as,  if  such  were  the 
fact,  it  could  afford  no  justification  of  the  killing. 

Whit  of  Error  to  the  Circuit  Court  of  Lake  county  ;  the 
Hon.  H.  H.  Cody,  Judge,  presiding. 

This  was  an  indictment  against  Peter  Davison  for  the  mur- 
der of  John  Robertson,  on  Sept.  8,  1877. 

Robertson,  the  deceased,  was  one  of  the  commissioners  of 
highways  of  the  town  of  Ella,  in  Lake  county,  and  in  com- 
pany with  the  other  two  commissioners,  Jacob  Beese  and 
August  Knigge,  and  others,  on  Sept.  8,  1877,  went  to  open  a 
highway  in  front  of  Davison's  house,  which  the  commissioners 
claimed  had  been  obstructed  by  Davison,  by  building  fences 
across  it.  Davison  claimed  the  road  had  never  been  legally 
laid  out,  or  if  it  had  been  it  had  been  legally  vacated  by  ap- 
peal to  three  supervisors.  The  commissioners  tried  to  per- 
suade him  to  remove  his  fences,  which  he  refused  to  do, 
claiming  that  the  land  where  the  fences  were  was  his  private 
property,  which  he  would  defend  with  all  the  force  necessary 
for  that  purpose.     The  commissioners  then  directed  the  men 
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who  came  to  assist  them  to  take  down  the  fences,  whereupon 
Davison  and  his  son  exhibited  pistols,  and  warned  the  men 
to  desist  from  tearing  down  the  fence,  and  got  upon  the  fence 
which  was  being  taken  down.  A  difficulty  took  place.  When 
the  fence  under  Davison  was  knocked  down,  his  revolver  was 
discharged  and  Robertson  mortally  wounded,  the  defense  con- 
tending that  the  shot  was  accidental,  and  the  prosecution  that 
Davison  took  deliberate  aim. 

Mr.  W.  S.  Searls,  for  the  plaintiff  in  error. 

Mr.  Charles  Whitney,  State's  attorney,  for  the  People. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Plaintiff  in  error  was  indicted  at  the  November  term,  1877, 
of  the  Lake  circuit  court,  for  the  murder  of  one  John  Robert- 
son. On  the  1st  day  of  December,  of  the  same  year,  he  ap- 
peared and  pleaded  in  abatement  that  four  of  the  persons 
forming  a  part  of  the  grand  jury  finding  the  indictment  were 
over  sixty  years  of  age,  and  one  of  the  grand  jurors  was  a 
resident  of  the  State  of  Wisconsin,  and  not  a  resident  of  this 
State;  that  but  nineteen  of  the  jurors  selected  by  the  board 
of  supervisors  were  impaneled  on  the  jury;  that  the  remain- 
ing four  were  summoned  under  a  special  venire  facias  issued 
by  the  court,  and  one  of  the  persons  so  summoned  was  over 
sixty  years  of  age;  that  the  presiding  judge  was  elected  under 
the  act  of  the  second  day  of  June,  1877,  to  divide  the  State  into 
judicial  circuits  and  for  the  election  of  additional  judges,  and 
that  the  law  is  unconstitutional,  and  the  judge  had  no  power 
or  warrant  of  law  to  hold  the  court.  To  this  plea  the  people 
filed  a  general  demurrer,  which  was  sustained  by  the  court. 
Thereupon  the  defendant  entered  a  motion  to  quash'the  in- 
dictment, which  was  overruled  by  the  court.  The  plea  of  not 
guilty  was  then  entered. 

In  impaneling  the  jury,  accused  objected  to  Bates  and 
Short  for  cause,  but  the   objection  was  not  allowed,  and  the 
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ruling  of  the  court  was  preserved  in  a  bill  of  exceptions.  A 
trial  was  had,  and  the  jury  returned  a  verdict  of  guilty,  and 
fixed  the  term  of  imprisonment  of  the  accused  in  the  peniten- 
tiary at  fourteen  years.  He,  thereupon,  entered  motions  for 
a  new  trial  and  in  arrest  of  judgment,  both  of  which  motions 
were  overruled,  and  judgment  rendered  on  the  verdict,  and 
accused  brings  the  record  to  this  court  on  error,  and  urges  a 
reversal. 

We  shall  not  consider  the  errors  in  the  order  in  which  they 
are  assigned,  but  rather  in  the  order  in  which  they  are  pre- 
sented by  the  record. 

The  tenth  assignment  of  error  questions  the  decision  of  the 
court  on  the  demurrer  to  the  plea  in  abatement.  In  the  case 
of  Davis  v.  The  People,  19  111.  74,  it  was  held,  that  the  fact  a 
petit  juror  was  over  sixty  years  of  age  did  not  constitute  a 
disqualification,  but  was  a  mere  exemption.  See  Murphy  v. 
The  People,  37  111.  447;  Chase  v.  The  People,  40  id.  352.  In 
these  cases  it  is  held  to  be  a  privilege  the  juror  may  claim, 
but  not  a  disqualification.  The  same  rule  applies  with  equal 
force  to  a  grand  juror,  and  hence  these  jurors  were  not  dis- 
qualified, but  could,  had  they  desired  it,  have  claimed  their 
privilege. 

As  to  the  averment  that  one  of  the  grand  jurors  was  a  resi- 
dent of  the  State  of  Wisconsin,  the  irregularity  is  cured  by 
the  411th  section  of  the  Criminal  Code.  It  provides  that  no 
indictment  shall  be  quashed  by  reason  of  the  disqualification 
of  any  grand  juror.  This  provision  is  sufficiently  broad  to 
embrace  those  over  sixty  years  of  age,  even  if  they  were  dis- 
qualified, as  well  as  the  juror  averred  to  have  been  a  resident 
of  Wisconsin.  In  Chase  v.  The  People,  supra,  it  was  held, 
that  alienage  was  not  a  disqualification  to  a  juror,  even  in  a 
capital  case,  but  was  only  a  privilege  or  ground  of  challenge. 
There  is,  therefore,  no  force  in  this  objection. 

As  to  that  portion  of  the  plea,  which  questions  the  consti- 
tutionality of  the  law  under  which  the  presiding  judge  was 
elected,  even  if  the  question  could  in  any  manner  be  raised 
15—90  III. 
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in  a  direct  proceeding,  which  is  not  conceded,  it  is  controlled 
by  the  case  of  The  People  ex  rel  v.  Wall,  88  111.  75.  In  that 
case  the  law  was  held  to  be  constitutional  and  valid,  and  we 
have  no  disposition  to  repeat  the  reasons  then  assigned  for 
the  decision  announced.  Whilst  it  may  be  that  these  ques- 
tions can  not  be  properly  raised  by  plea  in  abatement,  we  have 
chosen  to  pass  upon  the  facts  presented  by  the  plea  as  being 
properly  before  us,  without  stopping  to  inquire  whether  the 
questions  can  be  so  raised.  • 

A  careful  examination  of  the  indictment  fails  to  show  that 
it  is  insufficient  in  form  or  substance.  The  court  below  did 
not,  therefore,  err  in  overruling  the  motion  to  quash. 

It  appears,  from  the  examination  of  the  jurors  Bates  and 
Short,  on  their  voir  dire,  that  they  were  competent,  under  the 
statute.  But  it  is  urged,  that  affidavits  of  other  persons  show 
that  they  had  previously  expressed  decided  opinions  of  the 
guilt  of  accused  and  they  had  stated  that  he  ought  to  be  hung. 
Bates  swears  in  his  affidavit,  filed  on  the  motion  for  a  new 
trial,  that  he  never  stated  to  any  one  that  accused  ought  to  be 
hung,  unless  "  Davison  had  wilfully  and  intentionally  shot 
and  killed  Robertson,  the  deceased ; "  that  he  never  stated 
to  any  person  that  Davison  ought  to  be  hung,  without 
at  the  same  time  stating  in  connection  therewith  the  above 
qualification.  Other  counter-affidavits,  made  by  these  differ- 
ent persons,  state  that  Worden  stated  to  them  that  Bates  only 
inquired  of  him  whether  Davison  ought  not  to  be  hung, 
whilst  he  states  that  Bates  said  that  Davison  ought  to  be 
hung.  This  overcomes  Worden's  affidavit,  and  when  it  is 
remembered  that  it  is  a  matter  of  great  difficulty  for  a  person 
hearing  a  conversation  to  remember  and  repeat  it  accurately, — 
that  the  most  honest  and  truthful  are  liable  to  misunderstand, — 
we  can  not  give  implicit  credence  to  such  statements.  Bates 
denies  the  use  of  the  language  imputed  to  him,  in  the  most 
unqualified  manner,  and  his  character  for  truth  and  veracity 
is  fully  supported  by  affidavits  of  ten  of  his  neighbors.     The 
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affidavits  all  considered,  we  are  not  impressed  that  Bates 
swore  falsely  or  was  disqualified  to  act  as  a  juror  in  the  case. 

Townsend,  in  his  affidavit,  states  that  the  juror  Short  said 
to  him  that  he  had  read  and  heard  the  matter  of  Kobertson 
being  killed  talked  of,  and  that  a  man  that  shot  another  in 
cold  blood  in  that  manner  ought  to  be  hung.  This,  Short,  in 
his  affidavit,  denies  in  the  most  positive  manner,  and  states 
unqualifiedly  that  he  made  no  such  statement  to  Townsend  or 
any  other  person.  On  these  affidavits  we  are  unable  to  see 
that  Short  was  disqualified  to  act  as  a  juror  in  the  case. 
When  an  effort  is  thus  made  to  show  that  a  juror  has  sworn 
falsely  on  his  voir  dire,  the  evidence  must  clearly  preponder- 
ate in  establishing  the  fact.  A  mere  doubt  is  not  sufficient. 
The  evidence,  we  think,  does  not  show  that  these  jurors  had 
expressed  the  opinion  that  accused  was  guilty. 

It  is  urged  that  the  court  trying  the  case  erred  in  refusing 
to  permit  accused  to  introduce  evidence  that  the  place  where 
the  commissioners  were  attempting  to  remove  the  fence  was 
not,  as  they  claimed,  a  public  highway;  that  the  fact  was  im- 
portant, not  as  a  justification,  but  as  showing  the  feelings  of 
the  parties,  and  as  tending  to  shed  light  on  the  transaction ; 
that  it  was  a  part  of  the  res  gestce.  Stark ie,  in  his  work  on 
Evidence,  vol.  1,  p.  39,  speaks  of  the  res  gestce  as  all  the  sur- 
rounding facts  of  a  transaction,  and  he  states  they  may  be 
submitted  to  a  jury,  provided  they  can  be  established  by  com- 
petent means  and  afford  any  fair  presumption  or  inference  as 
to  the  question  in  dispute.  Greenleaf,  in  his  work  on  Evi- 
dence, vol.  1,  sec.  108,  says  the  "surrounding  circumstances 
constituting  parts  of  the  res  gestce  may  always  be  shown  to  the 
jury  along  with  the  principal  fact;  and  their  admissibility  is 
determined  by  the  judge  according  to  the  degree  of  their  rela- 
tion to  that  fact,  and  in  the  exercise  of  his  sound  discretion, 
it  being  extremely  difficult,  if  not  impossible,  to  bring  this  class 
of  cases  within  the  limits  of  a  more  particular  description." 
From  these  authorities  it  is  seen  that  this  does  not  fall  within 
the  rule.     The  vacation  of  the  road,  if  it  was  done,  as  claimed, 
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was  a  long  period  before  Robertson  was  killed,  was  not  a  part 
of  the  circumstances  attending  the  homicide,  and  the  court 
below  did  not  abuse  a  sound  discretion  in  rejecting  the  evi- 
dence. It  is  not,  nor  can  it  be,  claimed,  that  the  fact  that 
there  was  no  road  where  the  attempt  was  made  to  remove  the 
fence  justified  plaintiff  in  error  in  taking  the  life  of  deceased. 

The  admission  of  the  evidence  would  have  raised  a  collat- 
eral issue  that  would  have  tended  to  confuse  the  jury,  obscure 
the  real  issue,  and  could  in  nowise  have  tended  to  elucidate 
the  true  issue  in  the  case.  That  issue  was  foreign  to  the  case, 
and  its  trial  was  not  proper.  The  evidence  was  before  the 
jury,  that  there  was  a  dispute  between  accused  and  the  road 
commissioners,  whether  there  was  a  road  at  that  point, — he 
claiming  there  was  not,  and  they  insisting  there  was.  This 
dispute  had  lasted  for  almost  a  year,  and  if  he  believed  there 
was  no  road  there,  that  belief  would  explain  his  feelings  and 
motives  as  fully  as  had  the  fact  been  established  by  proof. 
We  are  clearly  of  opinion  there  was  no  error  in  excluding 
this  evidence. 

Nor  did  the  court  err  in  rejecting,  on  cross-examination  of 
Beese,  the  conversations  he  had  with  the  road  commissioners 
on  previous  occasions,  and  in  confining  him  to  the  day  on 
which  the  homicide  was  committed.  The  cross-examination 
must  be  brought  within  fair  and  reasonable  limits,  and  it  is  to 
some  extent  discretionary  with  the  judge  trying  the  case.  If 
accused  desired  to  learn  whether  the  witness  had  bad  feelings 
towards  him,  he  could  have  asked  the  question  and  ascertained 
the  fact  by  examining  him  in  reference  to  the  fact.  We  per- 
ceive no  error  in  rejecting  this  evidence. 

It  is  urged  that  the  court  below  erred  in  giving,  refusing 
and  modifying  instructions.  They  are  unreasonably  numer- 
ous, and  when  they  are  all  considered,  we  have  no  hesitation 
in  saying  they  gave  the  law  of  the  case  fairly  to  the  jury.  It 
is  almost  singular,  in  passing  upon  so  many  instructions,  the 
court  below  did  not  commit  an  error  in  giving  or  refusing 
them. 
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It  is  insisted,  the  first  of  the  people's  instructions  is  wrong, 
in  asserting  that  the  law  implies  malice  from  the  deliberate 
and  intentional  use  of  a  deadly  weapon.  This,  as  a  legal  propo- 
sition, is  undeniably  true.  The  word  malice  is  defined  to  be 
"A  formed  design  of  doing  mischief  to  another,  technically 
called  malitia  preecognitata  or  malice  prepense.  It  is  either 
express,  as,  where  one  with  a  sedate  and  deliberate  mind  and 
formed  design  kills  another,  which  formed  design  is  evidenced 
by  certain  circumstances  discovering  such  intention,  as  in  lay- 
ing in  wait,  antecedent  menaces,  former  grudges,  and  concerted 
schemes  to  do  him  some  bodily  harm,  or  implied,  as,  where  one 
wilfully  poisons  another;  in  such  a  deliberate  act  the  law  pre- 
sumes malice  though  no  particular  enmity  can  be  proved.'' 
Malice  is  always  presumed  where  one  person  deliberately  in- 
jures another.  It  is  the  deliberation  with  which  the  act  is 
performed  that  gives  it  character.  It  is  the  opposite  of  an 
act  performed  under  uncontrollable  passion  which  prevents  all 
deliberation  or  cool  reflection  in  forming  a  purpose.  If,  then, 
a  person  deliberately  uses  a  deadly  weapon  on  another,  it  must 
be  inferred  that  it  was  malicious.  If  there  was  fixedness  of  pur- 
pose in  its  use,  it  could  only  be  from  malice.  The  delibera- 
tion excludes  all  other  conclusions  than  there  was  malice. 
It  is  not  the  use  of  the  weapon  that  shows  malice,  but  its 
deliberate  use. 

It  is  urged  that  the  third  instruction  given  for  the  people 
is  erroneous.  It  informs  the  jury  that  accused  would  not  be 
justified  in  killing  deceased  to  prevent  a  trespass  to  his  real 
estate,  unless  it  Avas  upon  his  dwelling  house.  We  apprehend 
:hat  no  well  considered  case  has  gone  the  length  of  holding 
that  a  person  may  kill  another  to  prevent  a  mere  trespass  to 
his  property.  A  man's  house  is  his  castle,  and  he  may  defend 
it  even  to  the  taking  of  life,  if  necessary  or  apparently  neces- 
sary to  prevent  persons  from  forcibly  entering  it  against  his 
will,  and  when  warned  not  to  enter  and  to  desist  from  the  use 
of  force.  The  law  affords  ample  redress  for  trespasses  com- 
mitted on  a  man's  land,  but  does  not  sanction  the  taking  of 
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life  to  prevent  it.  The  owner  may,  no  doubt,  oppose  force 
with  force  to  protect  his  property  from  injury  or  destruction, 
but  not  to  the  extent  of  taking  life,  or  in  excess  of  the  necessity 
of  the  case.  When  he  carries  resistance  to  excess  and  uses 
more  force  than  is  reasonably  necessary,  he  becomes  a  wrong- 
doer. This  instruction  was  correct.  We  are  aware  of  no  well 
considered  case  that  has  gone  further  than  this  instruction 
announces  the  rule. 

The  fourth  of  the  people's  instructions  is  not  subject  to  the 
criticism  urged  against  it.  All  of  the  evidence  considered, 
the  jury  could  not  certainty  know  whether  accused  shot  at  Allen 
or  deceased.  If  he  shot  at  Allen  when  it  was  not  apparently 
necessary  to  preserve  his  own  life  or  that  of  some  member  of 
his  family,  or  to  prevent  him  or  them  from  receiving  great 
bodily  harm,  and  he  fired  the  shot  deliberately,  and  it  took 
effect  on  deceased  instead  of  on  Allen,  it  was  murder.  If  such 
were  the  facts,  there  was  the  deliberation  which  implied  the 
intent  to  kill  Allen  Avith  malice,  and  because  his  malice  failed 
in  destroying  its  object  and  killed  another  person,  that  should 
not  relieve  him  from  the  consequences  of  his  deliberate  and 
malicious  act. 

It  is,  however,  urged  that  even  if  accused  had  shot  and 
killed  Allen,  he  could,  at  most,  have  only  been  convicted  of 
manslaughter.  That  could  not  be  the  case  if  he  had  killed 
Allen  in  the  manner  specified  in  the  instruction.  If  he  shot  at 
him  deliberately  and  not  in  apparently  necessary  self-defense, 
or  in  such  defense  of  some  member  of  his  family,  and  had 
killed  him,  it  would  have  been  murder.  It  left  the  jury  from 
the  evidence  to  find,  whether  the  supposed  facts  of  the  instruc- 
tion were  true,  and  if  they  so  found  them,  they  were  told 
that  it  would  be  murder.  It  did  not  instruct  the  jury,  that 
if  they  found  the  facts  as  counsel  for  accused  contended  they 
Avere,  they  should  convict  of  murder.  Had  the  instruction 
been  thus  framed,  then  all  the  objections  urged  against  it 
Avould  be  valid. 
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We  perceive  no  error  in  the  fifth  of  the  people's  instructions. 
It  informs  the  jury  that  to  justify  killing  in  self-defense,  the 
"  danger  must  be  so  urgent  and  pressing,  that  in  order  to  save 
his  own  life  or  prevent  his  receiving  great  bodily  harm,  the 
killing  of  the  other  was  absolutely  necessary  or  apparently 
necessary."  In  the  case  of  Campbell  v.  The  People,  16  111.  17, 
it  was  held,  that  the  danger  need  not  be  real,  but  apparent, 
and  so  urgent  as  to  excite  a  reasonable  and  well  grounded  fear 
of  losing  his  life  or  suffering  great  bodily  harm,  to  justify  the 
accused  defending  himself  by  taking  the  life  of  his  assailant. 
This  instruction  clearly  announces  the  same  rule.  We  fail  to 
see  that  it  could  have  been  misunderstood  by  the  jury. 

It  is  urged  that  the  sixth  of  the  people's  instructions  is  also 
vicious.  It  is  claimed  it  deprives  the  accused  of  the  right  of 
judgiug  from  his  standpoint  whether  or  not  the  danger  to  him 
was  so  imminent  as  to  justify  him  in  using  the  pistol  in  defense. 
We  are  not  able  to  see  that  it  is  subject  to  this  criticism.  He 
was  bound  to  decline  the  combat  in  good  faith,  and  was  bound 
to  use  all  means  that  would  be  adopted  by  reasonable  men  to 
procure  their  safety  under  similar  circumstances.  He  had  no 
right  to  take  the  life  of  deceased,  unless  it  was  apparently 
necessary,  and  the  necessity,  real  or  apparent,  so  pressing  as 
to  exclude  all  other  reasonable  means  of  safety  before  he  could 
be  justified  in  slaying  his  assailant.  And  this  is  all  this  in- 
struction required. 

It  is  urged,  that  the  court  below  invaded  the  province  of 
the  jury  in  giving  the  tenth  of  the  people's  instructions.  That 
instruction  is  as  follows : 

"The  court  instructs  the  jury,  that  they  are  judges  of  the 
law  as  well  as  of  the  facts.  Bnt  the  jury  are  further  instructed, 
that  it  is  the  duty  of  the  jury  to  accept  and  act  upon  the  law 
as  laid  down  to  you  by  the  court,  unless  you  can  say  upon 
your  oaths  that  you  are  better  judges  of  the  law  than  the  court; 
and  if  you  can  say  upon  your  oaths  that  you  are  better  judges 
of  the  law  than  the  court,  then  you  are  at  liberty  so  to  act." 
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If  the  court  has  a  right  to  instruct,  it  is  because  it  is  sup- 
posed it  knows  and  understands  the  law  better  than  the  jury. 
It  is  for  that  reason  both  the  defendant  and  the  prosecution 
ask  instructions.  If  the  jury  are  the  sole  judges  of  the  law, 
without  any  aid  from  the  court  in  its  exposition  and  applica- 
tion, then  whenever  the  court  instructs  either  for  the  prosecu- 
tion or  the  accused,  it  invades  the  province  of  the  jury. 
Whilst  accused  insists  that  the  province  of  the  jury  is  invaded, 
he  would  not  hesitate  to  demand  a  new  trial,  if  the  jury  had 
found  against  the  law  as  given  to  them  by  the  court.  Hence 
he  would,  in  such  case,  appeal  from  the  jury  to  the  court,  upon 
the  grounds'that  the  court  ultimately,  and  not  the  jury,  has  the 
right  to  reverse  the  decision  of  the  jury  as  to  the  law  of  the 
case,  and  because  the  court  has  the  right  to  inform  the  jury 
as  to  the  law  and  to  enforce  its  decisions  when  disregarded, 
and  against  the  accused,  in  criminal  cases,  as  well  as  in  civil 
cases. 

It  is  not  unreasonable  to  require  the  jury  to  say  they  know 
the  law  better  than  the  court,  before  they  disregard  its  instruc- 
tions. This  is  the  construction  given  to  this  statute  by  several 
decisions  of  this  court.  See  Sehnier  v.  The  People,  23  111.  17, 
Fisher  v.  The  People,  ib.  283,  and  Mullinix  v.  The  People,  76 
id.  211,  where  this  form  of  instruction  is  approved  and  sanc- 
tioned. 

The  court  below  gave,  at  the  request  of  accused,  twenty-one 
instructions.  They  seem  to  present  the  law  clearly,  fairly, 
and  as  favorably  to  him  as  the  facts  of  the  case  required. 
They  are  based  on  the  various  theories  adopted  by  the  defense. 
There  are  various  objections  urged  to  the  modifications  made 
to  some  of  them.  We  have  carefully  examined  the  changes 
made  in  them  by  the  court,  and  are  satisfied  that  the  modi- 
fications thus  made  were  required  before  they  were  given. 
The  objections  are  so  numerous  and  have  so  little  plausibility, 
that  we  deem  it  unnecessary  to  discuss  them  in  detail,  but  dis- 
miss them  by  saying,  that  the  law  as  applicable  to  the  case 
was  fully  and  fairly  given  to  the  jury. 


1878.]  Davison  v.  The  People.  233 

Opinion  of  the  Court. 

It  is  urged,  that  the  court  should  have  given  a  large  num- 
ber of  instructions  asked  by  accused,  but  refused. 

The  twenty-second  asked  the  court  to  instruct,  that  if  the 
road  commissioners  and  others  were  on  the  premises  ivithout 
his  consent,  they  were  trespassers.  Suppose  they  were,  that 
did  not  authorize  him  to  shoot  and  kill  deceased. 

The  twenty-third  asked  the  court  to  instruct,  that  if  the 
commissioners  were  there  as  trespassers,  he  had  the  right  to 
use  such  force  as  might  be  necessary  to  prevent  them  from 
opening  his  inclosure.  We  have  seen  that  their  being  tres- 
passers would  not  justify  him  in  killing  any  of  the  trespassers. 
On  this  question,  the  jury  had  been  properly  instructed,  and 
this  instruction  was  wrong. 

The  twenty-fourth  does  not  define  the  law  of  self-defense 
accurately,  and  if  given  would  have  taken  from  the  jury  the 
finding  of  facts. 

The  twenty-fifth  also  assumes  the  truth  of  facts,  and  does 
not  state  the  law  of  self-defense  correctly. 

The  twenty-sixth  assumes  to  find  a  fact  which  was  for  the 
jury  and  not  the  court. 

The  twenty-seventh  is  merely  an  abstract  legal  proposition, 
as  it  only  defines  a  riot. 

The  twenty-eighth  does  not  correctly  state  the  law  of  self- 
defense.     The  same  is  true  of  the  twenty-ninth. 

The  thirtieth  asks  the  court  to  instruct,  that  if  a  prosecution 
for  obstructing  this  road  was  pending  against  accused,  at  the 
time,  the  commissioners  would  have  no  right  to  open  the 
fence.  Suppose  this  was  true,  it  would  follow  that  the  com- 
missioners were  trespassers,  and  we  have  seen  that  would  not 
justify  accused  in  taking  the  life  of  Robertson. 

The  thirty-first  informs  the  jury  as  to  the  weight  of  a  por- 
tion of  the  evidence  and  would  have  invaded  the  province  of 
the  jury.  The  thirty-second  is  of  the  same  character,  and  so 
is  the  thirty-third. 

The  thirty-fourth  asserts,  that  accused  was  lawfully  repel- 
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ling  an  attack.     That  was  the  question  the  jury  were  trying, 
and  the  court  had  no  power  to  determine  it. 

The  thirty-fifth  is  not  supported  by  any  evidence  in  the 
case  or  upon  anything  appearing  in  the  record. 

We  have  carefully  read  the  evidence  in  the  case,  and  are 
fully  satisfied  that  it  clearly  warrants  the  finding  of  the  jury. 
Because  there  may  be  a  conflict  in  the  evidence,  we  are  not 
required  to  reverse.  It  is  only  where  the  evidence  fails  to 
sustain  the  verdict  that  we  can  interfere.  Believing  the  ac- 
cused has  had  a  fair  trial,  and  was  properly  convicted,  and 
finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dickey,  dissenting: 

I  can  not  concur  in  the  foregoing  opinion.  After  a  careful 
examination  of  the  proofs,  I  am  clearly  of  the  opinion  that 
the  conviction  is  not  warranted  by  the  evidence.  I  can  not 
see  how  an  impartial  jury,  properly  instructed,  could  possibly 
say  that  this  evidence  shows,  beyond  a  reasonable  doubt,  that 
the  accused  shot  Robertson  deliberately  and  intentionally. 
It  seems  to  me  the  weight  of  the  evidence  is  that  he  did  not. 
Plainly  the  proof  does  not  relieve  that  question  of  reasonable 
doubt. 

I  think  the  accused  ought  to  have  been  allowed  to  prove 
that  the  locus  in  quo  was  not  a  public  road.  Witnesses  for 
the  prosecution  had  spoken  of  the  place  as  in  a  public  road. 
It  may  be  that  to  prevent  a  mere  trespass  upon  property  will 
not  justify  taking  human  life — but  malice  is  attributed  to  the 
accused  by  the  prosecution  upon  the  ground  that  he  took  with 
him  a  loaded  fire-arm  and  used  it.  The  circumstances  which 
led  to  the  taking  such  a  weapon  upon  the  ground  sheds  light 
upon  the  motive,  and  the  motive  has  much  to  do  with  the 
question  as  to  whether  the  discharge  of  the  pistol  was  or  was 
not  accidental.  The  theory  of  the  defense  was,  that  the  pis- 
tol was  taken  there  for  the  mere  purpose  of  preventing  the 
destruction   of  property   by  intimidation.      If  there  was   no 
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public  road,  Davison  had  a  right  to  protect  his  property  by 
intimidation.  If  it  was  in  the  public  road,  he  had  no  such 
right  and  was  in  the  wrong  throughout.  It  was  important 
for  him  to  show,  not  only  that  he  claimed  there  was  no  road 
there,  but  that  he  made  that  claim  in  good  faith;  and  what 
could  show  his  good  faith  in  this  belief  so  fully  as  to  prove 
that  what  he  claimed  was  true  in  fact? 

It  also  seems  to  me  that  the  accused  had  the  right,  on  cross- 
examination  of  the  witness  Beese,  to  show  the  antagonism 
of  the  witness  to  the  accused,  by  showing  what  he  had  said 
upon  former  occasions  to  the  commissioners  in  relation  to  this 
road  controversy.  It  is  true,  a  witness  may  be  asked  directly 
as  to  his  feelings  of  hostility  to  the  party  against  whom  he 
testifies ;  but  the  party  is  not  confined  to  that  mode  of  proof. 
Generally,  that  mode  of  examination  sheds  but  little  light  on 
the  subject.  Much  the  most  reliable  evidence  of  the  feelings 
of  a  witness  consist  in  proofs  of  what  he  has  said  and  done. 

I  think  this  conviction  ought  to  be  reversed  because  of  the 
giving  of  the  tenth  instruction.  By  it  the  jury  were  told  that 
they  must  accept  the  law  as  laid  down  by  the  court,  unless 
they  can  swear  "that  they  are  better  judges  of  the  law  than 
the  court."  The  statute  of  Illinois  says,  "Juries,  in  all  crim- 
inal cases,  shall  he  judges  of  the  law  and  fact."  The  instruction, 
in  my  judgment,  nullifies  the  statute.  It  says,  in  substance, 
to  the  juror,  "Although  you  may  conscientiously  think  and 
believe  that  the  true  rule  of  law  on  some  material  point  is 
different  from  that  laid  down  by  the  court:  still  you  must  lay 
aside  your  duty  to  judge  what  the  law  is,  (a  duty  imposed 
upon  you  by  the  statute  and  by  the  juror's  oath  which  you 
have  taken,)  and  must  obey  that  which  you  think  is  wrong, 
unless  you  are  so  sure  you  are  right  that  you  can  swear  that 
the  judge  of  the  court  is  wrong."  In  fact,  the  fair  meaning  of 
the  language  of  this  instruction  goes  farther  than  this — it 
says,  in  substance,  "You  must  not  undertake  to  judge  of  the 
law,  as  against  what  the  court  has  charged,  unless  you  are 
prepared  to  swear,  not   only  that  the  judge   is  wrong  on  the 
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point  in  question,  but  you  must  also  be  prepared  to  swear 
generally  that  you  are  a  better  judge  of  the  law  than  the 
court."  This  can  not  be  the  law  while  this  statute  stands 
upon  the  statute  book.  Before  any  juror  could  meet  this  con- 
dition, he  must  be  able  to  swear  as  to  what  is  in  another  man's 
mind.  Before  he  can  compare  the  ability  of  his  own  mind 
with  that  of  another,  he  must  know  so  well  what  ability  the 
judge  has  that  he  can  swear  to  it.  This  is  unreasonable. 
The  statute  contains  no  such  qualification.  Its  provision,  that 
juries,  in  such  cases,  shall  be  judges  of  the  law,  is  coupled 
with  no  such  conditions.  What  would  be  thought  of  a  stat- 
ute which  should  say  "  juries,  in  all  criminal  cases,  shall  be 
judges  of  the  law  whenever  they  can  say,  upon  their  oaths, 
that  they  are  better  judges  of  the  law  than  the  court."  It 
would  be  regarded  as  preposterous ;  and  yet  this  is  that  to 
which  this  statute  is  reduced  by  this  instruction. 

It  is  undoubtedly  true  that  jurors,  in  criminal  cases,  al- 
though made  by  statute  judges  of  the  law,  should  receive  with 
much  consideration  what  the  court  may  say  to  them  as  to  the 
law,  and  should  accept  it  as  a  guide,  except  in  so  far  as  in 
their  judgment  such  advice  seems  to  them  to  be  wrong. 

The  wisdom  of  this  statute  may  seem  to  be  questionable; 
but  cogent  reasons  might  be  suggested  in  support  of  its  pro- 
priety. However  this  may  be,  it  is  a  valid  statute,  in  full 
force.  Courts  as  well  as  parties  must  be  controlled  by  the 
law.  It  is  the  business  of  courts,  under  our  constitution,  to 
declare  what  the  law  is;  and  it  is  no  part  of  the  duty  of  a 
court  to  make  that  law  which  is  not  law,  and  no  court,  high 
or  low,  is  warranted  in  trampling  under  foot  a  plain  and  valid 
statute,  merely  because  the  wisdom  of  its  provisions  may  not 
be  consonant  with  the  views  of  the  court.  A  prevailing  sense 
of  the  sanctity  of  the  law  is  the  fortress  by  Avhich  the  power 
of  courts  is  to  be  protected.  When  courts  rebel  against  the 
law,  with  what  grace  can  they  punish  offenders  for  its  violation? 

I  am  aware  that  such  an  instruction  has  heretofore  been 
sanctioned  by  this  court,  and  it  is  not  strange  that  the  circuit 
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court  should  not  have  felt  at  liberty  to  refuse  to  give  the 
same,  but  to  my  mind  it  is  so  plainly  in  violation  of  the 
statute  that  I  think  the  former  rulings  on  this  question  ought 
to  be  overruled.  No  vested  rights  have  arisen.  I,  for  one, 
can  never  give  my  sanction  to  such  a  proposition. 


Ellwood  Jarrett 

v. 

Eobert  K.  Phillips  et  al. 

1.  Appeal — jurisdiction  of  circuit  court.  On  the  trial  of  an  appeal  from  a 
justice  of  the  peace,  where  the  action  is  for  goods  sold  and  delivered  for  a  sum 
within  the  jurisdiction  of  the  justice,  and  the  parties  on  both  sides  appear  and 
go  to  trial  without  objection,  the  circuit  court  will  have  jurisdiction,  although 
the  justice's  transcript  may  not  have  been  filed  in  that  court  ten  days  before 
the  commencement  of  the  term. 

2.  The  filing  of  the  justice's  transcript  in  the  circuit  court  ten  days  before 
the  commencement  of  the  term,  in  case  of  an  appeal,  is  not  essential  to  the 
jurisdiction  of  the  circuit  court,  when  the  parties  all  appear  and  go  to  trial 
upon  the  merits  without  objection  for  that  reason. 

3.  Deposition — taken  before  justice,  may  be  read  on  appeal.  A  deposition  taken 
on  proper  notice  and  in  conformity  to  law,  in  a  suit  whilst  pending  before  a 
justice  of  the  peace,  may  be  properly  read  in  the  circuit  court  on  the  trial  of 
the  same  cause  on  appeal. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
John  G.  Kogers,  Judge,  presiding. 

Messrs.  McDaid  &  Knight,  for  the  appellant. 

Messrs.  Holmes,  Kich  &  Noble,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  suit  was  originally  commenced  before  a  justice  of  the 
peace,  and,  on  the  trial  of  defendant's  appeal  in  the  circuit 
court,  substantially  the  same  judgment  rendered  as  was  ren- 
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dered  in  the  lower  court.  One  ground  of  error  insisted  upon 
is,  the  circuit  court  had  no  jurisdiction  of  the  subject  matter 
of  the  suit  when  it  assumed  to  try  the  cause  and  pronounced 
judgment.  As  the  action  was  for  goods  sold  and  delivered 
for  a  sum  within  the  jurisdiction  of  a  justice  of  the  peace,  and 
as  the  parties  on  both  sides  appeared  and  entered  upon  the 
trial  without  objection,  it  is  difficult  to  understand  what  was 
wanting  to  confer  jurisdiction  upon  the  circuit  court.  It  is 
said  that  court  did  not  acquire  jurisdiction  because  the  tran- 
script of  the  proceedings  in  the  lower  court  was  not  filed 
ten  days  before  the  commencement  of  the  term  of  court  to 
which  the  appeal  was  taken, — but  that  was  not  essential  to  con- 
fer jurisdiction  on  the  court  when  the  parties  all  appeared 
without  objection  for  that  reason,  and  tried  the  case  on  its  mer- 
its. Had  the  party  now  complaining  made  no  appearance  in 
the  circuit  court,  then,  under  the  decision  in  Hay  ward  v.  Ram- 
sey, 74  111.  372,  the  court  would  have  had  no  jurisdiction  to 
try  the  cause  in  his  absence. 

There  was  no  error  in  permitting  the  deposition  taken  to 
be  read  in  the  trial  before  the  justice  of  the  peace,  to  be  read 
on  the  trial  in  the  circuit  court.  It  was  taken  in  the  cause 
pending  between  the  parties,  upon  due  notice,  in  strict  accord- 
ance with  the  provisions  of  the  statute,  and  it  was  competent 
to  read  it  on  the  trial  of  the  cause  de  novo  in  the  circuit  court 
on  defendant's  appeal. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Jacob  Shear 

v. 

John  W.  Reynolds. 

1.  Exemption — of  personal  property,  as  against  purchase  money  unpaid.  The 
3d  section  of  chapter  52,  Rev.  Stat.  1874,  relating  to  exemptions,  which 
declares,  that  "  no  property  shall,  by  virtue  of  this  act,  be  exempt  from  sale  for 
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non-payment  of  taxes  or  assessments,  or  for  a  debt  or  liability  incurred  for 
the  purchase  or  improvement  thereof,"  relates  to  real  estate  alone,  and  does 
not  embrace  personal  property. 

2.  Same — levy  upon  property  specifically  exempt — debtor  denied  an  opportunity 
of  turning  out  other  property.  Where  an  officer  holding  an  execution  goes  to 
the  debtor  and  makes  no  general  demand  for  property  upon  which  to  levy,  but 
with  a  manifest  purpose  of  taking  a  team  which  is  specifically  exempt,  and 
takes  the  same,  regardless  of  the  debtor's  claim  of  its  exemption,  the  team 
being  suitable  to  his  condition,  and  used  in  obtaining  a  support  of  the  debtor 
and  his  family,  the  officer  will  be  liable  to  the  statutory  penalty  without  refer- 
ence to  what  other  property  the  debtor  may  have  had.  Such  act  is  a  virtual 
denial  to  the  debtor  of  any  opportunity  either  to  make  any  selection  or  produce 
other  property. 

Appeal  from  the  Circuit  Court  of  Iroquois  county ;  the 
Hon.  N.  J.  Pillsbury,  Judge,  presiding. 

This  was  an  action,  originally  brought  before  a  justice  of 
the  peace,  by  John  W.  Reynolds,  against  Jacob  Shear,  who 
was  sheriff  of  the  county,  to  recover  double  the  value  of  a  certain 
horse,  and  taken  by  appeal  to  the  circuit  court,  where  a  trial  was 
had,  resulting  in  a  verdict  and  judgment  of  $160  in  favor  of 
the  plaintiff.     The  facts  appear  in  the  opinion  of  the  court. 

Mr.  Robert  Doyle,  for  the  appellant. 
Messrs.  Holland  &  Ayres,  for  the  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

This  action  was  brought  under  section  17  of  chapter  52  of 
the  Revised  Statutes  of  1874,  by  appellee  against  appellant,  to 
recover  double  the  value  of  a  certain  horse  taken  and  sold  by 
appellant  as  sheriff  of  Iroquois  county,  under  an  execution 
issued  on  a  judgment  in  favor  of  one  Morris,  against  appellee. 
Appellee  claimed  said  horse  was  exempt  from  execution,  and 
sued  the  officer  and  recovered  judgment  against  him. 

Appellant  alleges  the  appellee  purchased  the  horse  in  ques- 
tion from  him,  and  that  the  execution  was  issued  on  a  judg- 
ment based  on  a  note  given  for  ^he  purchase  money.  This 
state  of  facts  is  denied  by  appellee.     Even  if  we  assume  the 
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facts  as  claimed  by  appellant  are  true,  yet  they  would  avail 
him  nothing.  He  relies  on  the  third  section  of  the  chapter 
already  referred  to,  which  section  is'  as  follows:  "But  no 
property  shall,  by  virtue  of  this  act,  be  exempt  from  sale  for 
non-payment  of  taxes  or  assessments,  or  for  a  debt  or  liability 
incurred  for  the  purchase  or  improvement  thereof/'  It  was 
decided  by  this  court,  in  the  case  of  Wells  v.  Lilly,  86  111.  317, 
this  section  relates  to  real  estate  alone,  and  does  not  embrace 
personal  property.  We  do  not  deem  it  necessary  to  repeat 
the  grouuds  upon  which  that  conclusion  is  based.* 

Again,  it  is  urged,  if  an  officer  notifies  a  debtor  he  has  an 
execution  and  desires  property  thereon,  it  is  the  duty  of  the 
debtor  then  to  select  such  property  as  he  claims  is  exempt; 
and  that  it  is  also  his  duty,  if  he  has  it,  to  produce  other 
property,  in  order  that  the  officer  may  make  a  levy.  We  have 
no  fault  to  find  with  this  law,  but  it  is  not  applicable  to  the 
facts  of  the  case.  The  evidence  shows  the  sheriff  did  not  go 
to  Reynolds  with  the  execution  and  make  a  general  demand 
on  him  to  turn  out  property  thereon.  It  shows  he  went  to 
the  house  of  appellee  especially  to  get  the  team  and  with  the 
express  intention  of  levying  on  it.  He  did  not  ask  for  any 
other  property  except  that ;  he  said  to  appellee,  Doyle  had  told 
him  to  get  the  team  and  he  must  have  it.  Appellee  told 
him  he  claimed  it  as  exempt  and  would  turn  out  real  estate. 
Appellant's  only  answer  was,  he  wanted  the  gray  team  and 
that  Doyle  was  backing  him.  It  was  the  manifest  purpose 
of  appellant  to  take  this  team,  in  utter  disregard  of  any  claim 
that  it  was  exempt.  It  was  a  virtual  denial  to  the  debtor,  of 
any  opportunity  to  either  make  any  selection  or  produce 
other  property.  Under  the  circumstances  of  this  case,  it 
would  make  no  difference  what  other  property  Reynolds 
might  have  had;  this  property  being  specifically  exempt,  he 
was  entitled  to  retain  it. 

*To  the  same  effect  is  Howard  v.  Lakin,  88  111.  36. 
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The  evidence  before  the  jury  sufficiently  showed  the  prop- 
erty levied  upon  was  exempt  from  execution.  Appellee  was 
a  farmer,  had  a  large  family,  and  resided  with  the  same. 
The  catalogue  and  values  of  his  property  indicated  he  did  not 
have  as  much  personal  property  as  the  statute  allowed  to  him. 
His  team  was  worth  less  than  $200,  and  his  occupation  of  a 
farmer,  his  large  family,  his  poverty,  the  fact  he  was  working 
the  team  at  the  time,  and  all  the  circumstances  in  proof,  war- 
ranted the  jury  in  finding  he  used  the  team  in  obtaining  the 
support  of  his  family.  One  of  the  horses  was  returned  before 
the  day  of  sale,  but  the  one  in  question  in  this  suit  was 
retained  and  sold  upon  the  supposition  that  section  3  of  the 
statute,  already  referred  to,  justified  such  sale. 

We  find  no  substantial  error  in  regard  to  the  instructions, 
or  in  the  rulings  of  the  court. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


Allen  Walters 

v. 

Isaac  Defenbaugh  et  al. 

1.  Execution — mortgagor's  equity  of  redemption.  A  mortgagor's  equity  of 
redemption  in  real  estate  may  be  levied  on  and  sold  under  execution  against 
him,  and  he  can  not  convey  his  equity  of  redemption  to  a  prior  mortgagee  and 
thereby  cut  off  the  lien  of  a  judgment  attaching  while  he  held  such  interest, 
but  it  will  still  be  liable  to  levy  and  sale. 

2.  Pleading  and  evidence — questions  to  be  considered  must  be  within  the  scope 
of  the  pleadings.  Upon  bill  filed  by  one  claiming'  title  to  land  under  a  mort- 
gagee to  whom  the  mortgagor  had  released  his  equity  of  redemption,  to  enjoin 
a  sale  of  the  supposed  interest  of  the  mortgagor  under  an  execution  issued 
upon  a  judgment  rendered  against  him  prior  to  his  release  to  the  mortgagee, 
the  only  scope  of  the  bill  being  for  an  injunction  and  to  prevent  a  cloud  upon 
the  title  of  the  complainant,  the  question  whether  the  mortgagee,  by  taking  a 
deed  from  the  mortgagor  in  payment  of  the  mortgage  debt  and  releasing  the 
mortgage  upon  the  record,  has  lost  his  security,  will  not  be  considered,  that 
subject  not  being  within  the  proper  scope  of  the  bill. 

16—90  III. 
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Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  N.  J.  Pillsbury,  Judge,  presiding. 

Messrs.  Blanohard  &  Blanchard,  and  Mr.  H.  N.  Eyon. 
for  the  appellant. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  by  appellant  against  Isaac 
Defenbaugh,  the  National  Bank  of  Pontiac,  the  sheriff  of  Liv- 
ingston county  and  others,  praying  an  injunction  to  stay  the 
sale  of  the  north-east  quarter  of  section  22,  town  30,  range  3 
east  of  the  third  principal  meridian,  under  and  by  virtue  of  an 
execution  in  the  hands  of  said  sheriff.  A  temporary  injunction 
was  granted  by  the  master  in  chancery.  At  the  October  term, 
1876,  of  the  Livingston  circuit  court,  an  answer  was  filed  to 
said  bill,  and  a  motion  entered  to  dissolve  the  injunction,  and, 
thereupon,  the  injunction  was  dissolved  and  the  bill  dismissed 
at  the  costs  of  appellant. 

The  bill,  answer  and  affidavits  read  on  the  hearing  of  the 
motion  show  the  following  state  of  facts : 

Franklin  D.  Sweetser  and  Henry  Stanchfield  were  the  own- 
ers in  fee  of  said  north-east  quarter  of  section  22,  and  executed 
a  mortgage  upon  the  same  to  one  Hopgood  to  secure  the  pay- 
ment of  $2300.  Thereafter,  in  October,  1871,  said  Sweetser 
and  Stanchfield  sold  and  conveyed  said  land  to  Isaac  Defen- 
baugh for  $6400.  Said  Defenbaugh  agreed  to  pay  the  Hop- 
good  mortgage  as  so  much  of  the  purchase  money,  and,  as 
security  for  the  remainder  of  the  purchase  money,  executed  to 
said  Sweetser  notes  for  $3000,  and  gave  a  second  mortgage 
upon  the  land  to  secure  the  payment  thereof.  The  execution 
of  said  deed  and  second  mortgage  were  contemporaneous  acts. 
Defenbaugh  went  into  the  actual  possession  of  the  land,  and 
remained  in  possession  until  January,  1876.  August  10,  1875, 
the  National  Bank  of  Pontiac  recovered  a  judgment  in  the 
circuit  court  of  Livingston  county  against  said  Defenbaugh 
and  others  for  $1750.08,  on  which  judgment  an  execution  was 
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duly  issued  the  same  day,  and  afterwards  returned  no  prop- 
erty found. 

It  is  claimed  by  appellant  that  no  portion  of  the  purchase 
money  of  the  land  was  ever  paid  by  Defenbaugh.  On  the 
14th  day  of  October,  1875,  by  agreement  between  Sweetser 
and  Defenbaugh,  Defenbaugh  re-conveyed  said  land  to  Sweet- 
ser in  full  payment  of  the  purchase  money  aforesaid,  and,  on 
the  same  day,  Sweetser  executed  and  placed  upon  record  a 
release  of  said  second  mortgage.  Sweetser  also  paid  oif  or 
purchased  the  Hopgood  mortgage.  On  the  21st  day  of  Octo- 
ber, 1875,  Sweetser  sold  and  conveyed  said  land  to  appellant, 
and  received  from  him  notes  for  $4400,  for  the  purchase  money 
of  said  land,  and  a  mortgage  upon  the  land  to  secure  their  pay- 
ment. 

Afterwards,  an  alias  execution  was  issued  on  the  aforesaid 
judgment  in  favor  of  the  National  Bank  of  Pontiac,  and 
against  Isaac  Defenbaugh  and  others,  and  levied  by  said  sher- 
iff on  said  land,  and  the  land  was  advertised  to  be  sold  on  the 
1st  day  of  July,  1876.  The  bill  in  question  was  filed  to  en- 
join that  sale. 

The  court  below  was  right  in  refusing  the  relief  prayed  for, 
and  in  dissolving  the  injunction  and  dismissing  the  bill. 
There  was  no  equity  in  the  bill ;  its  only  scope  was  for  an  in- 
junction and  to  prevent  a  cloud  upon  the  title  that  appellant 
had  derived  under  the  deeds  of  October  14  and  21,  1875.  At 
the  date  of  the  judgment,  August  10,  1875,  Defenbaugh  was 
the  owner  of  the  land  and  in  possession  ;  he  held  it,  however, 
subject  to  the  payment  of  the  two  mortgages  which  were  liens 
upon  it.  The  judgment  became  a  lien  upon  all  the  right,  title 
and  interest  of  Defenbaugh  in  the  land,  and  that  interest,  at 
all  events,  was  subject  to  sale  on  the  execution.  The  bank 
had  the  clear  right  to  purchase  that  interest  and  afterwards 
redeem,  if  it  saw  fit,  from  the  mortgages.  Unless  the  land  were 
redeemed  by  Defenbaugh  or  his  grantees,  the  bank  would  thus 
get  title.  A  mortgagor's  equity  of  redemption  in  real  estate  may 
be  levied  on  and  sold.      Curtis  v.  Root,  20  111.  53 ;  Finley  v. 
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Thayer,  42  id.  350.  A  judgment  debtor  can  not,  by  conveying 
his  equity  of  redemption  to  a  prior  mortgagee,  cut  off  the  lien 
of  a  judgment.  The  judgment  creditor  is  entitled  to  receive 
the  value  of  the  interest  of  the  judgment  debtor  in  the  land, 
be  that  value  much  or  little.  Although  Defenbaugh  may  have 
paid  little  or  even  nothing  on  the  land,  yet,  it  does  not  follow 
his  interest  was  of  no  value.  Value  is  very  much  a  matter 
of  opinion,  and  the  bank  or  some  other  purchaser  at  the  judi- 
cial sale  might  have  regarded  Defenbaugh's  interest  of  con- 
siderable value.  At  all  events,  the  law  gave  a  lien  upon  and 
a  right  to  sell  whatever  interest  he  had. 

Counsel  for  appellant  argue  at  considerable  length  the 
question  as  to  whether  Sweetser,  the  mortgagee,  by  taking  a 
deed  from  the  mortgagor  in  payment  of  the  debt  secured  there- 
by, and  releasing  the  mortgage  upon  the  record,  has  lost  his 
security,  and  it  is  urged  that  the  court  will  not  permit  the 
mortgaged  premises  to  be  swept  away  under  the  pretense  that 
the  lien  had  been  lost  by  merger.  We  do  not  regard  this 
question  as  before  us  for  decision ;  it  is  not  within  the  scope 
of  the  bill  filed,  and  is  not  involved  in  this  record.  If  a  bill 
should  be  filed  to  foreclose  the  mortgage  or  mortgages,  then 
that  and  other  questions  not  here  considered  might  arise. 
We  will,  however,  at  the  suggestion  of  counsel  for  appellant, 
direct  that  the  decree  of  the  circuit  court  be  modified,  and  the 
bill  be  dismissed  without  prejudice.  With  this  modification 
the  decree  of  the  court  below  is  affirmed. 

Decree  modified  and  affirmed. 
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Barrett  B.  Claek 

v. 
Michael  Finlon. 

1.  Mortgage  —  deed  absolute  in  form-.  Where  a  conveyance  of  land  is, 
in  form,  absolute,  in  order  to  change  its  character  to  that  of  a  mortgage  the 
proof  must  show  clearly  that  such  was  the  contract  and  intent  of  the  parties. 

2.  Where  the  grantee,  on  the  same  day  a  conveyance  absolute  on  its  face 
is  made  to  him,  executes  and  delivers  to  the  grantor  a  written  contract,  in 
which  he  agrees  to  reconvey  the  lands  to  the  grantor  on  payment  of  a  given 
sum,  which  he  owed,  by  a  day  specified,  and  both  parties  treat  the  deed  as  a 
security,  the  grantor  remaining  in  the  possession  and  use  of  the  land  as  owner 
the  same  as  before,  this  will  show  that  the  deed  was  intended  only  as  a  secu- 
rity for  the  payment  of  a  debt. 

3.  A  subsequent  settlement  between  the  parties,  of  all  accounts,  followed 
by  a  surrender  of  the  contract  for  a  reconveyance,  under  an  express  agree- 
ment of  the  grantee  to  convey  the  land  to  the  grantor  upon  payment  of  the 
amount  estimated  to  be  due,  including  usurious  interest,  within  one  year,  will 
not  render  the  conveyance  absolute  and  prevent  a  redemption  by  the  grantor. 

4.  Same — mortgagee  in  possession  chargeable  with  rents.  Where  a  grantee  of 
land,  under  a  deed  given  as  a  security  for  a  debt,  obtains  possession  of  a  part 
of  the  land,  which  he  occupies  by  his  tenant,  on  bill  by  the  grantor  to  redeem, 
the  grantee  should,  in  stating  the  account  of  the  sum  due,  be  charged  with  the 
value  of  the  use  of  the  land  for  the  time  he  has  occupied  the  same. 

5.  A  mortgagee  in  possession  of  the  mortgaged  premises  is  only  required 
to  account  for  actual  receipts  less  such  sums  as  he  may  pay  out  for  taxes  and 
necessary  repairs,  unless  it  is  shown  that  more  could  have  been  realized  by 
reasonable  diligence. 

6.  Usury — in  equity,  party  seeking  relief  must  pay  legal  interest.  Where  a 
debtor  applies  to  a  court  of  equity  for  relief  against  an  usurious  contract,  the 
court  will  only  entertain  jurisdiction  to  grant  relief  on  the  condition  that  he 
shall  pay  the  principal  with  legal  interest, — that  is  six  per  cent.  The  rule  is 
different  where  he  asks  no  affirmative  relief,  but  only  defends. 

Appeal  from  the  Circuit  Court  of  DuPage  county;  the 
Hon.  H.  H.  Cody,  Judge,  presiding. 

Messrs.  Barber,  Randall  &  Fuller,  and  Mr.  Charles 
Blanchard,  for  the  appellant. 

Mr.  D.  Blackman,  for  the  appellee. 
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Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court: 

The  first  question  presented  by  the  record  is,  whether  the 
conveyance  of  the  lands  described  in  the  bill  was  a  sale  made 
by  the  complainant,  Finlon,  to  the  defendant,  Clark,  as  shown 
by  the  deed  upon  its  face,  or  was  the  deed  intended  to  be  a 
mortgage  given  to  secure  the  payment  of  money. 

This  court  has  often  held,  that  where  a  conveyance  is,  in 
form,  absolute,  in  order  to  change  its  character  to  that  of  a 
mortgage  the  proof  must  show  clearly  such  was  the  contract 
and  intent  of  the  parties.  Dwen,  Exr.  v.  Blake,  44  111.  136; 
Price  v.  Karnes,  59  id.  277 ;  Remington  v.  Campbell,  60  id. 
516;  Magnusson  v.  Johnson,  73  id.  156. 

There  is  much  conflict  in  the  parol  evidence  in  this  case,  . 
and  if  the  case  rested  upon  that  kind  of  proof  alone,  it  would 
be  difficult,  if  not  impossible,  to  arrive  at  any  satisfactory 
conclusion ;  but  by  a  reference  to  the  written  evidence  in 
existence  between  the  parties,  which  generally  speaks  the  truth, 
it  is  apparent  that  the  deed  executed  on  the  20th  day  of  De- 
cember, 1858,  by  Finlon  to  Clark,  Avas  given  for  the  purpose 
of  securing  the  payment  of  a  certain  amount  of  money  due  from 
the  grantor  to  the  grantee.  That  such  was  the  understanding 
of  both  the  parties,  is  manifest  from  the  fact  that  on  the  same 
day  the  deed  was  given,  Clark,  the  grantee,  executed  and 
delivered  to  Finlon,  the  grantor,  a  contract  in  writing,  in  and 
by  which  he  agreed  to  reconvey  the  lands,  provided  Finlon 
paid  him,  on  the  20th  day  of  December,  1860,  the  amount 
of  money  which  he  owed,  which  was  stated  in  the  contract  to 
be  $772.  Nor  did  the  parties  treat  the  conveyance  as.  a  sale. 
The  grantor  in  the  deed  remained  in  the  possession  and  use 
of  the  property,  as  owner,  after  the  deed  was  made,  as  he  did 
before. 

It  is,  however,  contended,  that  under  a  certain  settlement 
made  between  these  parties  on  the  7th  day  of  March,  1863, 
the  deed  should  be  regarded  as  an  absolute   conveyance.     It 
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is  true,  on  that  date,  the  parties  met  and  had  some  sort  of 
a  settlement,  and  papers  to  the  following  effect  were  executed 
and  passed  to  the  respective  parties : 

"  This  is  to  certify,  that  I,  Michael  Fiulon,  of  the  town  of 
DuPage,  county  of  Will,  State  of  Illinois,  have  settled  up  all 
accounts  to  this  date. 

March  7,  1863.  Michael  Finlon." 

"This  is  to  certify  that  Barrett  B.  Clark,  of  the  town  of 
DuPage,  county  of  Will,  and  State  of  Illinois,  and  Michael 
Finlon,  have  settled  all  accounts  to  this  date. 

March  7,  1863.  Barrett  B.  Clark." 

On  this  same  date,  the  contract  held  by  Finlon  for  a  con- 
veyance of  the  property,  was  surrendered.  But  it  was  proven 
by  a  witness,  who  was  present  on  this  occasion,  and  who  is 
entirely  disinterested,  that  it  was  expressly  agreed  that  Clark 
should  convey  the  property  to  Finlon  upon  the  payment  of 
the  amount  then  estimated  to  be  due,  within  one  year,  which 
was  figured  at  $1225,  but  made  up  by  computing  usurious 
interest. 

It  further  appears,  that  within  the  year,  Finlon  went  to 
Clark  and  offered  to  pay,  but  Clark  refused  payment  unless 
he  could  get  gold.  This  was  not  furnished,  and  thus  matters 
stood  until  1864,  when,  by  some  means,  Clark  obtained  pos- 
session of  one-half  of  the  land,  which  he  has  since  held,  and 
Finlon  and  his  family  have  occupied  the  balance,  both  the  parties 
claiming  title  to  the  whole  of  the  premises.  There  is,  there- 
fore, nothing  in  the  evidence  which  changed  the  character  of 
the  conveyance  since  it  was  made,  and  we  are  of  opinion  that 
the  finding  of  the  court,  that  the  deed,  although  absolute  on 
its  face,  was  but  a  mortgage,  is  fully  justified  by  the  proofs. 

The  next  question  presented  involves  the  decision  of  the 
court  on  exceptions  to  the  report  of  the  master,  to  whom  the 
case  was  referred  to  state  an  account  between  the  parties. 
The  master  found,  from  the  proofs,  the  original  amount  of 
the  mortgage  to   be  $575.64,  interest  on  the  same  from  the 
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date  thereof  to  April  27,  1877,  at  6  per  cent,  $633.90.  The 
complainant  excepted  to  the  allowance  of  interest,  and  the 
court  sustained  the  exception. 

We  are  not  advised  upon  what  ground  the  exception  was 
allowed.  The  bill  charged  that  usurious  interest  had  been 
agreed  upon  between  the  parties,  but  if  the  allegation  of  usury 
had  been  sustained  by  the  proof,  in  a  proceeding  of  this  char- 
acter the  defendant  would  still  be  entitled  to  recover  his  debt 
and  legal  interest.  The  complainant  in  this  case  canie  into 
court  and  prayed  for  affirmative  relief.  He  occupied  a  differ- 
ent position  from  one  defending  against  an  usurious  contract. 

The  rule  is  familiar,  that  where  a  person  applies  to  equity 
for  relief  against  usurious  contracts,  the  court  will  only  entertain 
jurisdiction  to  grant  relief  on  the  condition  that  the  debtor 
shall  pay  the  principal  with  legal  interest, — that  is,  six  per 
cent  interest.     Tooke  v.  Newman,  75  111.  215. 

No  exception  was  taken  to  the  finding  of  the  master  as  to 
the  amount  of  the  original  debt,  and  as  the  interest  was  prop- 
erly stated  by  the  master,  we  are  of  opinion  the  exception  was 
improperly  sustained. 

The  third  exception  to  the  report,  we  think,  was  properly 
sustained. 

In  1864,  it  is  quite  clear,  from  the  proof,  that  appellant 
had  use  of  30  acres  of  the  east  40  acre  tract  of  the  land,  which 
was  occupied  by  his  tenant,  and  he  should  be  charged  with 
the  value  of  the  use  of  the  land  for  that  year,  which  was  not 
allowed  by  the  master. 

The  fourth  exception,  that  the  master  refused  to  allow  com- 
plainant $298.90,  alleged  to  have  been  paid  the  defendant  on 
the  15th  day  of  November,  1860,  the  court  sustained. 

It  appears,  from  the  evidence  introduced  upon  this  point, 
that  there  was  another  transaction  between  the  parties,  in 
which  the  complainant  was  indebted  to  the  defendant  in  a 
sum  of  from  $400  to  $500,  which  was  secured  by  mortgage. 
This  debt  was  paid  off  on  the  15th  day  of  November,  1860, 
and  a  further  sum  was  also  paid  the  defendant,  but  the  exact 
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amount  is  not  certain  from  the  proofs.  But  whatever  the  amount 
was,  the  defendant  testified  it  was  repaid  by  him  to  the  com- 
plainant, $100  of  which  complainant  admits  was  paid  him  on 
that  day.  The  testimony,  under  all  the  circumstances,  is  so 
unsatisfactory  that  we  can  not  say  the  finding  of  the  master 
was  incorrect.  It  is  doubtless  true,  that  on  that  day  defendant 
received  $200  or  $300  more  than  discharged  a  mortgage  which 
was  paid,  but  the  fair  inference  is,  where  the  evidence  of  the 
defendant  is  considered  in  connection  with  the  admission  of 
complainant,  that  complainant  received  the  money  back.  If 
that  was  the  case,  then  appellant  ought  not  to  be  charged  with 
the  money.  We  are  of  opinion  that  the  exception  allowed  on 
this  point  was  improper. 

The  master,  from  the  evidence,  allowed  complainant  $1.25 
per  acre  per  annum  for  the  land  held  by  defendant.  This 
allowance  was  excepted  to  as  being  too  low,  and  the  exception 
sustained.  There  was  evidence  that  a  reasonable  rent  for  the 
land  would  have  been  $3  per  acre.  On  the  other  hand,  evi- 
dence was  introduced,  that  the  land,  as  it  was  situated,  owing 
to  bad  fences,  and  the  title  and  possession  being  in  dispute 
between  the  parties,  was  not  worth  over  $1  per  acre,  and  it  is 
apparent,  from  the  proof,  that  the  defendant  did  not  realize 
as  much  per  acre  as  he  was  charged  by  the  master.  We 
understand  the  rule  to  be,  that  a  mortgagee  in  possession  is 
only  required  to  account  for  actual  receipts  less  such  sums  as 
he  may  have  paid  out  for  taxes  and  necessary  repairs,  unless 
it  is  shown  that  more  could  have  been  realized  by  reasonable 
diligence.     Mosier  v.  Norton,  83  111.  519. 

It  nowhere  appears  that  defendant  was  guilty  of  gross  neg- 
ligence in  the  management  of  the  land.  He  probably  realized 
as  much  as  any  other  person  would  as  the  land  was  situated. 
The  master,  in  our  judgment,  allowed  all  that  should  have 
been  charged  to  the  defendant,  and  the  report  in  this  regard 
should  have  been  sustained. 

The  defendant  filed  certain  exceptions  to  the  report,  one 
of  which  was  sustained    and    the  other  overruled.     It    will 
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not  be  necessary  to  review  them  at  length.  So  far  as  we 
are  able  to  perceive,  the  decision  of  the  circuit  court  in  this 
regard  is  correct. 

In  our  judgment,  after  a  careful  examination  of  the  whole 
record,  the  master's  report  was,  in  the  main,  correct. 

The  decree  will,  for  the  errors  indicated,  be  reversed,  and 
and  the  cause  remanded,  with  directions  to  the  circuit  court 
to  render  a  decree  in  conformity  to  this  opinion. 

Decree  reversed. 


Albert  S.  Eace  et  al. 

v. 

Louisa  Oldridge. 

1.  Exemption — what  is  a  family.  Under  the  law  exempting  certain  prop- 
erty from  levy  and  sale,  a  widow  keeping  a  boarding  house,  having  a  lady 
friend  residing  with  her  as  one  of  the  family,  and  female  servants,  is  the  head 
of  a  family,  within  the  meaning  of  the  statute,  and  the  friend  and  servants 
are  a  part  of  the  family.  Whether  a  person  is  the  head  of  a  family,  is  a  ques- 
tion of  fact  for  the  jury. 

2.  Error  will  not  always  reverse.  Although  an  instruction  given  is  wrong, 
yet,  if  it  works  no  injury  to  the  unsuccessful  party,  and  could  not  have  mis- 
led the  jury,  the  judgment  will  not  be  reversed. 

3.  Pleading  and  evidence — recovery  of  penalty  for  levying  upon  -property 
which  is  exempt.  Where  a  distress  warrant  was  levied  upon  property  which 
was  exempt  under  the  statute,  it  was  held  the  injured  party  could  not  recover 
the  penalty  prescribed  for  such  action,  in  an  action  of  trespass  against  the 
landlord,  where  the  declaration  was  in  the  common  form,  and  not  framed  un- 
der the  statute  for  a  recovery  of  the  penalty. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Mr.  David  S.  Pride,  for  the  appellants. 
Messrs.  Dent  &  Black,  for  the  appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellants  present  three  points  for  decision.  The  first,  for 
giving  an  instruction  for  appellee;  the  second,  in  refusing  an 
instruction  asked  by  appellants,  and  the  third,  that  the  dam- 
ages are  excessive.  It  appears  that  appellee  leased  from  one 
of  appellants  seven  rooms  in  the  building  47  La  Salle  street, 
Chicago,  at  $65  per  month.  The  lease  was  made  on  the  1st 
of  November,  1874,  and  on  the  2d  day  of  March  following, 
appellants  issued  and  had  levied  a  landlord's  warrant.  It 
was  levied  on  the  household  property  of  appellee. 

It  is  claimed,  by  appellee,  that  she  was  the  head  of  a  family, 
and  the  property  was  exempt  from  distress.  She  was  a  widow, 
keeping  a  boarding  house,  and  there  lived  with  her  without 
wages,  and  as  one  of  the  family,  a  lady  and  friend  of  appellee, 
and  she  had  two  female  servants,  besides  boarders.  It  is  not 
claimed  she  had  paid  any  rent,  and  on  a  trial  before  a  justice 
of  the  peace  under  the  distress  warrant,  a  jury  found  that  there 
was  $200  due  appellants.  Appellee,  thereupon,  appealed  to 
the  circuit  court,  and  the  property  was  returned  to  her.  She, 
afterwards,  brought  trespass  against  appellants,  and,  on  a  trial 
in  the  circuit  court,  the  jury  rendered  a  verdict  in  favor  of 
appellee  for  $350,  upon  which,  after  overruling  a  motion  for 
a  new  trial,  the  court  rendered  judgment,  and  defendants  ap- 
peal. 

The  instruction  complained  of,  as  given  for  appellee,  informs 
the  jury,  that  if  she  was  the  keeper  of  a  boarding  house,  she 
was  entitled  to  hold  property  exempt  from  distress,  to  the 
amount  of  $100,  suitable  to  her  business.  And  if  she  was  the 
head  of  a  family,  she  was  entitled  to  hold  the  articles  enumer- 
ated in  the  statute,  exempt  from  levy  under  the  distress  war- 
rant. And,  if  the  property  was  so  exempt,  or  any  part  of  it, 
in  making  the  levy  she  was  deprived  of  the  benefit  of  the  ex- 
emption, and  was  entitled  to  recover. 

It  is  claimed,  that  this  instruction  left  the  jury  to  determine 
the  legal  question  whether  appellee  was  the  head  of  a  family 
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and  entitled  to  the  exemption  as  such.  That,  as  well  as  the 
question  of  whether  she  was  the  keeper  of  a  boarding  house, 
was  one  of  fact.  The  instruction  was  almost  in  the  language 
of  the  statute,  and  was  unobjectionable.  If  appellants  had 
desired,  they  might  have  asked  and  had  given  an  instruction 
informing  the  jury  what  is  required  to  constitute  the  head  of 
a  family,  but  they  failed  to  do  so,  and  have  no  right  to  com- 
plain of  the  instruction,  as  it  asserts  a  strictly  legal  proposi- 
tion applicable  to  the  facts  of  the  case. 

But  the  question  arises  whether  the  jury  did  not  find  that 
she  was  the  head  of  a  family  contrary  to  the  evidence  and  the 
instruction.  It  is  uro-ed,  that  although  she  was  at  the  head 
of  and  controlling  the  establishment,  there  was  no  family, 
and,  consequently,  she  was  not  the  head  of  a  family ;  that  the 
statute  was  intended  to,  and  only  embraces  parents  and  chil- 
dren as  constituting  a  family  when  living  together ;  that  a 
person  at  the  head  of  a  household  consisting  of  such  person 
and  servants,  is  not  the  head  of  a  family ;  that  such  persons 
can  not  constitute  a  family.  According  to  the  etymology  of 
the  word,  it  would  be,  clearly,  a  family.  Lexicographers  de- 
rive the  word  from  the  Latin  word  familia,  which  means  "the 
whole  of  the  slaves  in  a  household/'  Familus  means  a  slave. 
And  the  primary  meaning,  as  given  by  Worcester,  is, "persons 
collectively  who  live  together  in  a  house  or  under  one  head  ; 
household."  The  primary  meaning,  as  given  by  Webster,  is, 
"  the  collective  body  of  persons  who  live  in  one  house  and 
under  one  head  or  manager;  a  household,  including  parents, 
children  and  servants,  and,  as  the  case  may  be,  lodgers  or  board- 
ers." Thus,  it  is  seen  that  the  word  has  a  broad  and  com- 
prehensive meaning  in  general  use.  Bouvier  says,  the  word 
has  a  restricted  sense,  which  only  includes  the  father,  mother 
and  children  j  but  in  a  more  enlarged  sense  it  includes  all 
individuals  who  live  under  the  authority  of  another,  and  in- 
cludes servants  of  a  family.  Thus,  it  is  seen,  its  legal  mean- 
ing differs  but  little  from  its  general  acceptation. 

That  appellee  was  the  head  of  this  household   is  manifest. 
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And  it  would  seem  to  be  clear  that  it  constituted  a  family,  in 
the  ordinary  acceptation  of  the  term.  But  A\ras  that  the  sense 
in  which  the  term  is  used  in  the  52d  chapter  of  the  Revised 
Statutes?  It  is  insisted,  that  it  must  be  so  held  under  the  case 
of  Strawn  v.  Strawn,  53  111.  263.  There,  it  was  held,  in  setting 
apart  the  widow's  award,  that  the  family  consisted  of  the 
widow,  several  of  her  children  who  were  of  age,  but  resided 
with  her,  and  her  servants.  But  Phelps  v.  Phelps,  72  111.  545, 
is  referred  to  as  announcing  a  different  rule.  We  do  not  so 
understand  the  case.  In  it  there  was  no  occasion  to  discuss 
the  question  of  whether  servants  were  a  part  of  the  family, 
and  there  were  children  for  whom  the  award  was  claimed,  they 
constituting  the  family.  And  in  this  latter  case,  Strawn  v. 
Strawn,  supra,  was  referred  to  approvingly  and  without  any 
modification.  In  that  class  of  cases  and  under  that  statute, 
servants  do  not  compose  a  part  of  the  widow's  family. 

But  it  may  be  said,  that  the  policy  governing  in  the  adop- 
tion of  the  two  statutes  is  different.  They  are  both  in 
favor  of  the  family,  and  both  operate  against  the  creditor. 
They  both  are  designed  to  enable  the  head  of  the  family  to 
keep  its  members  together  and  to  support  them  ;  and  hence  the 
articles  of  property  enumerated,  may  be  held  in  despite  of 
creditors.  And  it  seems  to  be  conceded,  that  both  statutes 
apply  alike  to  the  widow  and  minor  children.  And  if  both 
statutes  must  receive  the  same  construction  to  that  extent, 
why  not  to  the  full  extent?     No  valid  reason  is  perceived. 

We  apprehend  that  no  one  would  dispute  the  widow's  right, 
under  either  statute,  to  claim  its  benefits  for  a  minor  child 
adopted  into  the  family  as  their  own  by  the  husband  and  wife. 
Such  child  would  thereby  become  a  part  of  the  family,  whether 
the  most  limited  or  more  liberal  meaning  is  given  to  the  word. 
And  no  reason  is  perceived  why  a  female  friend  of  the  family, 
going  into  it  as  one  of  its  members  by  arrangement  of  all 
parties  before  the  death  of  the  husband,  and  so  continuing 
with  the  widow  after  his  death,  should  not  be  regarded  as  a 
member  of  her  family.     Nor  why  servants  employed  by  her 
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to  perform  household  duties  should  not  be  so  regarded.  A 
family  consisting  alone  of  the  husband  and  wife,  all  will  con- 
cede, is  embraced  within  the  provisions  of  the  statute,  and  if 
so,  why  not  a  widow  of  such  a  husband  after  his  death,  where 
she  is  the  head  of  a  household  consisting  of  herself  and  ser- 
vants ?  If  the  statute  was  designed  to  enable  a  husband  to 
support  his  wife,  why  not  extend  the  same  protection  to  her, 
that  she  may  support  herself?  The  widow's  claim  is  as  strong, 
and  is,  certainly,  as  much  within  the  reason  of  the  statute, 
when  she  is  the  head  of  a  family,  as  is  that  of  the  husband. 

We  are,  therefore,  of  opinion  that  the  friend  of  appellee  and 
her  two  female  servants  were  each  a  part  of  the  family,  and 
that  appellee  was  the  head  of  the  family,  within  the  meaning 
of  the  statute,  and  she  was  entitled  to  its  benefits. 

The  instruction  of  appellants,  which  the  court  refused  to 
give,  announced  a  rule  directly  the  opposite  of  the  views 
which  we  have  here  expressed,  and  it  was  properly  refused. 

The  damages  are  not  excessive.  The  evidence  seems  to 
be  irreconcilably  conflicting.  And  where  it  is  so  inharmoni- 
ous, we  never  undertake  to  say  what  shall  be  received  and 
acted  upon,  or  which  part  rejected.  That  was  for  the  jury  to 
determine.  If  they  believed,  as  they  seem  to  have  done,  the 
evidence  of  appellee,  it  fully  warranted  them  in  awarding 
punitive  damages. 

It  is  objected,  that  the  court  erred  in  instructing  that  if 
any  of  the  property  was  wrongfully  taken  and  not  returned, 
the  jury  might  allow  double  the  value  thereof;  that  under 
the  declaration  in-  this  case,  such  a  recovery  could  not  be 
had;  that  the  declaration  should  set  out  a  cause  of  action 
under  the  statute,  and  failing  to  do  so,  plaintiff  could  only 
recover  for  the  damage  actually  sustained,  unless  the  trespass 
was  aggravated.  This  is  the  rule  of  practice  announced  in 
Pace  v.  Vaughan,  1  Gilm.  30.  Although  the  declaration  in 
this  case  was  not  framed  under  the  statute  for  a  recovery  of 
the  penalty,  still,  the  instruction  did  no  harm,  as  all  the  prop- 
erty was  returned  and  so  admitted  by  appellee,  except  one  or 
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two  trifling  articles  on  which  no  value  was  fixed  by  the  evi- 
dence.    Although  the  instruction  was    wrong,  it  worked  no 
injury  to  appellants,  as  it  could  not  have  misled  the  jury. 
Perceiving  no  error   in   this  record,   the  judgment   of  the 

court  below  must  be  affirmed. 

Judgment  affirmed. 


Keithsburg  and  Eastern  Eailroad  Company  et  al. 

v. 
Henry  A.  Henry. 

1.  Pleading  and,  evidence — proof  of  execution  of  a  bond  by  a  corporation. 
Where  an  appeal  bond  of  a  railway  company  is  sued  on,  and  there  is  no  plea 
under  oath  denying  it  is  the  bond  of  the  company,  and  it  purports  on  its  face 
to  be  the  bond  of  the  company,  and  is  signed  by  its  president  and  secretary, 
with  the  corporate  seal  attached,  no  other  proof  of  its  being  the  bond  of  the 
company  is  necessary. 

2.  Evidence — in  suit  on  appeal  bond.  In  a  suit  upon  an  appeal  bond  given 
on  an  appeal  to  this  court,  the  judgment  of  affirmance  by  this  court  is  con- 
clusive as  to  the  validity  of  the  judgment  appealed  from,  and  no  inquiry  can 
be  had  as  to  the  merits  of  the  original  controversy,  nor  as  to  the  validity  of 
the  judgment. 

Appeal  from  the  Circuit  Court  of  Mercer  county;  the  Hon. 
George  W.  Pleasants,  Judge,  presiding. 

Mr.  B.  C.  Taliaferro,  for  the  appellants. 

Messrs.  Pepper  &  Wilson,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  action  was  on  an  appeal  bond  in  the  penal  sum  of 
$  2500,  and  was  subject  to  a  condition  thereunder  written  in 
which  it  is  recited  that  on  the  28th  day  of  July,  1875,  appellee 
recovered  a  judgment  against  the  Keithsburg  and  Eastern 
Railroad  Company  for  the  sum  of  $1500  and  costs  of  suit, 
from  which  judgment  the  company  had  taken  an  appeal  to 
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the  Supreme  Court,  and  that  if  the  company  should  prosecute 
its  appeal  with  effect,  and  should  pay  the  judgment,  costs,  in- 
terest and  damages  in  case  the  judgment  was  affirmed,  then 
the  bond  should  be  void ;  otherwise,  to  remain  in  full  force 
and  effect.  It  is  proved  the  judgment  was  afterwards  affirmed 
in  the  Supreme  Court.  There  is  no  plea  under  oath  denying 
it  is  the  bond  of  the  railroad  company.  It  purports  on  its 
face  to  be  the  bond  of  the  company,  is  signed  by  its  president 
and  secretary,  with  the  corporate  seal  attached,  and  under  the 
pleadings  no  other  proof  was  necessary. 

The  judgment  of  the  Supreme  Court  is  conclusive  as  to  the 
validity  of  the  judgment  appealed  from,  and  no  inquiry  can 
be  had  in  this  collateral  proceeding  as  to  the  merits  of  the 
original  controversy,  nor  even  as  to  the  validity  of  the  judg- 
ment itself. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Samuel  E.  Gross 

v. 

Charles  A.  Weary. 

1.  Set-off — waiver  of  right  by  execution  of  power  to  confess  judgment.  The 
execution  of  a  promissory  note  with  a  cognovit  authorizing  the  entry  of  judg- 
ment thereon  after  the  rendering  of  services  by  the  maker  of  the  note  to  the 
payee,  is  a  waiver  of  the  right  to  interpose  the  value  of  such  services  as  a  set- 
off to  the  note. 

2.  Judgment  by  confession— staying  proceedings.  Where  judgment  is  en- 
tered by  confession  upon  a  note  under  a  warrant  of  attorney,  the  proceedings 
under  the  judgment  will  not  be  stayed  to  await  the  result  of  an  issue  on  mo- 
tion to  open  the  judgment  and  allow  a  defense,  by  way  of  set-off,  for  services 
rendered  by  the  maker  of  the  note,  when  the  affidavit  in  support  of  the  motion 
does  not  show  that  services  of  any  material  value  have  been  rendered  since 
the  execution  of  the  power  to  confess  judgment. 

3.  Consideration — of  promise  to  give  credit  on  note.  Where  a  party  has 
waived  his  right  to  a  set-off  against  a  note  by  the  execution  of  a  cognovit  to 
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confess  judgment  on  the  note,  a  subsequent  promise  of  the  payee  to  give  credit 
on  the  note  for  any  matter  of  set-off  known  to  be  existing  at  the  time  of  the 
giving  of  the  cognovit,  is  but  a  nudum  pactum,  and  binding  in  conscience  only. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  J.  E.  Custer,  for  the  plaintiff  in  error 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  only  question  here  is  whether  the  court  below  erred  in 
refusing  to  stay  proceedings  on  a  judgment  confessed  by  cog- 
novit, until  an  issue  of  fact  on  the  question  of  set-off  could  be 
tried. 

The  affidavit  alleges  that  appellant  is  a  practicing  attorney 
at  law  in  this  State  ;  that,  prior  and  subsequent  to  the  making 
of  the  note  upon  which  judgment  was  entered,  he  was  fre- 
quently consulted  by  appellee  as  to  matters  of  law  growing 
out  of  and  pertaining  to  the  business  of  appellee  ;  that  he  thus 
acted  as  attorney  at  law  for  appellee  for  about  one  year,  and 
that  his  services  therefor  are  reasonably  worth  $200.  It  admits 
the  execution  of  the  note,  and  a  cognovit  authorizing  the  en- 
try of  judgment  thereupon,  but  alleges  that  appellee,  subse- 
quently, and  before  judgment  was  entered,  agreed  to  give 
credit  on  the  note  for  the  value  of  his  services,  which  he  nes;- 
lected  to  do. 

It  does  not  appear  but  that  all  of  the  services,  except  a 
merely  nominal  part,  were  rendered  before  the  execution  of 
the  note  and  cognovit.  As  to  the  services  thus  rendered,  we 
are  of  opinion  the  execution  of  the  cognovit  was  a  waiver  of 
the  right  to  interpose  them  as  a  set-off  to  the  note.  And,  it 
not  appearing  that  services  of  any  material  value  have  been 
since  rendered,  no  necessity  is  apparent  for  staying  proceed- 
ugs  to  await  the  result  of  an  issue  on  that  question. 

If  we  are  correct  in  holding  that  the  execution  of  the  cog- 
novit Avas  a  waiver  of  the  right  to  interpose  a  set-off,  for 
17—90  III. 
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causes  then  known  to  be  existing,  the  subsequent  promise  to 
give  credit  on  the  note  was  but  nudum  pactum,  and  binding 
in  conscience  only. 

In  what  has  been  said,  we  have  laid  out  of  view,  entirely, 
the  counter  affidavit  of  appellee,  which  fully  and  positively 
denies  every  material  allegation  in  appellant's  affidavit  in  re- 
gard to  the  claimed  set-off. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Chicago  and  Alton  Railroad  Company  et  al. 

v. 

Benjamin  Schceneman  et  al. 

1.  Specific  performance — rests  in  sound  discretion.  It  is  a  settled  princi- 
ple, that  a  specific  performance  of  a  contract  is  not  to  be  decreed  as  a  matter 
of  course  because  a  legal  contract  is  shown  to  exist,  but  it  rests  entirely  in 
the  discretion  of  the  court,  upon  a  view  of  all  the  circumstances  of  the  case. 

2.  Where  the  effect  of  a  specific  performance  would  be  to  impose  upon  the 
defendants  a  large  expenditure  and  heavy  burden,  and  inconvenience  to  pub- 
lic interests,  without  any  practical  benefit  to  the  other  party,  a  court  of  equity, 
in  the  exercise  of  its  discretion,  will  refuse  to  decree  it,  and  leave  such  other 
party  to  whatever  remedy  he  may  have  at  law  for  a  breach  of  the  contract. 

3.  Where  a  railroad  company,  in  consideration  of  the  grant  of  a  right  of 
way  over  real  estate,  covenanted  with  the  owners  of  the  land,  their  heirs  and 
assigns,  to  construct  a  draw-bridge  on  its  track  at  a  certain  point,  and  main- 
tain the  same,  so  as  to  admit  vessels  from  a  river  through  a  contemplated  slip 
or  canal,  and  it  appeared  that  owing  to  an  agreement  made  by  certain  owners 
of  the  land  afterwards,  the  slip  or  canal  to  the  river  could  not  be  made  contin- 
uous, so  as  to  be  of  avail  for  canal  purposes  to  the  complainants  who  had  suc- 
ceeded to  a  part  of  the  land,  so  that  a  draAv-bridge  would  not  subserve  the  end 
designed  by  the  original  contract,  and  the  effect  of  specifically  enforcing  the 
agi-eement  would  be  to  seriously  embarrass  the  railway  company  in  its  busi- 
ness, delay  trains  and  endanger  their  safety,  and  from  the  large  number  of 
cars  and  locomotives  daily  passing  over  the  bridge,  would  be  a  serious  public 
detriment,  a  decree  of  specific  performance  against  the  company  was  refused. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 
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This  was  a  bill  brought  by  appellees  to  compel  appellants 
to  construct  and  maintain  a  certain  swing  draw-bridge  in  con- 
formity with  an  agreement  in  that  regard. 

In  the  year  1858  the  Joliet  and  Chicago  Railroad  Company 
desiring,  for  the  purposes  of  a  railroad,  to  acquire  the  right 
of  way  over  certain  premises  owned  by  Daniel  Brainard  and 
John  Evans,  in  part  as  tenants  in  common,  and  in  part  in 
severalty,  entered  into  an  agreement  in  writing  with  said 
Brainard  and  Evans  of  the  date  of  March  12th  of  that  year, 
which  had  reference  to  the  premises  known  and  described  as 
lots  one,  two  and  three  of  Brainard  and  Evans'  subdivision 
of  block  two  of  the  trustees  of  the  Illinois  and  Michigan  Canal 
subdivision  of  the  south  fractional  part  of  section  twenty-nine, 
in  township  thirty-nine  north,  range  fourteen  east  of  the  third 
principal  meridian,  and  also  to  lot  four,  in  block  twenty-three, 
in  the  trustees'  of  the  Illinois  and  Michigan  Canal  subdivision 
aforesaid. 

The  Archer  avenue  and  the  South  Branch  of  the  Chicago 
river  may  be  said  to  be  parallel,  and  both  extend  substantially 
at  this  point  toward  the  east  and  west. 

Lot  one  aforesaid  lay  upon  the  South  Branch  of  the  Chicago 
river,  and  extended  from  that  river  on  the  north  to  Archer 
avenue  on  the  south,  having  a  street  sixty  feet  wide  for  its 
west  boundary.  Its  east  line  was  the  centre  of  what  is  known 
as  Healey  slough.  The  boundary  between  block  two  of  the 
Canal  Trustees'  subdivision  (of  which  lot  one  was  the  eastern- 
most portion)  and  block  one  was  a  line  passing  through  the 
centre  of  the  site  of  the  slough,  the  slough  itself  never  having 
been  recognized  as  a  boundary.  Lot  two  lay  immediately 
to  the  west  of  lot  one,  and  lot  three  immediately  to  the  west 
of  lot  two, — both  of  which  lots  likewise  extended  from  the 
Chicago  river  to  Archer  avenue.  Lot  four  in  block  twenty- 
three  lay  to  the  west  of  lot  three,  except  that  a  street  inter- 
vened. A  map  of  said  premises,  including  the  line  of  such 
right  of  way,  was  attached  to  such  agreement  and  made  a  part 
of  it. 
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By  the  terms  of  the  agreement  Brainard  and  Evans  con- 
veyed to  the  Joliet  and  Chicago  Railroad  Company  a  right  of 
way,  eighteen  feet  in  width,  for  the  main  track  of  said  road, 
across  lot  one  aforesaid  •  and  Brainard  in  like  manner  con- 
veyed a  like  right  of  way  across  lots  two  and  four  >  and  Evans 
a  like  right  of  way  across  lot  three  ; — all  the  premises  being 
described  by  reference  to  such  map,  and  the  right  of  way  being 
located  as  represented  on  the  map. 

In  consideration  of  such  grant  the  railroad  company,  among 
other  things,  covenanted  with  said  Brainard  and  Evans,  their 
heirs  and  assigns,  forthwith  to  properly  construct  and  perma- 
nently maintain  two  swing  draw-bridges,  one  of  which  should 
be  erected  in  the  line  of  the  main  track  of  the  railroad  across 
a  slip  or  canal  to  be  excavated  between  lots  two  and  three  as 
represented  on  the  map  thereto  attached,  and  the  other  of 
which  bridges  should  be  in  like  manner  constructed  across  a 
similar  slip  or  canal,  to  be  excavated  at  or  near  the  east  line 
of  lot  one, — both  of  which  bridges  should  be  so  constructed 
as  to  admit  of  the  easy  passage  of  all  vessels  and  shipping  that 
might  enter  said  slips  or  canals,  and  so  as  not  to  interfere  with 
the  use  or  usefulness  of  the  slips  or  canals  any  further  than 
necessary  to  open  the  bridges,  and  at  all  times  to  keep  each  of 
the  bridges  in  good  repair  and  out  of  the  way  of  the  business 
and  shipping  upon  the  canals,  and  so  as  not  to  interfere  in 
anywise  with  any  of  the  business  that  might  be  transacted 
along  the  banks,  shores  or  wharves  of  the  slips  or  canals  or 
those  adjoining  the  same. 

The  company  covenanted  to  take  and  remove  from  said  ca- 
nal or  slip,  under  the  direction  of  Brainard  and  Evans,  all  the 
earth  which  might  be  required  by  the  company  for  filling, 
grading  and  constructing  the  line  of  its  road  lying  east  of  the 
west  line  of  said  section  twenty-nine. 

It  was  agreed  that  all  the  respective  rights  and  liabilities 
of  the  parties  should  descend  to  and  be  binding  upon  the  heirs, 
executors,  administrators  and  assigns  of  the  parties  of  the  first 
part  (Brainard  and  Evans)  jointly  and  severally  in  the  one 
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case,  and  upon  the  successors  and  assigns  of  the  party  of  the 
second  part  (railroad  company)  in  the  other  case.  And  that 
any  person  or  party  who  might  have,  at  any  time,  the  fee  of 
the  premises  described  in  the  map,  or  any  part  thereof,  who 
might  be  injured  by  the  breach  of  any  of  the  covenants,  might 
have  a  right  of  action  against  the  party  in  default,  and  the 
same  relief  in  any  suit  in  their  own  name  that  any  or  either 
of  the  parties  to  the  instrument  might  have  in  like  case. 

And  it  was  further  agreed  that  if  the  company  should  fail 
to  perform  its  agreement,  at  the  option  of  Brainard  and  Evans, 
their  heirs  or  assigns,  the  right  of  way  should  revert  to  Brain- 
ard and  Evans,  their  heirs  or  assigns. 

Upon  the  map  attached  to  the  agreement  but  one  canal  or 
slip  was  designated,  being  a  canal  or  slip  to  be  excavated  be- 
tween lots  two  and  three  and  extending  from  the  Chicago 
river  nearly  but  not  quite  to  Archer  avenue,  being  the  canal 
or  slip  first  referred  to  in  that  clause  of  the  agreement  relating 
to  the  construction  of  swing  or  draw-bridges.  Upon  such 
map  the  eastern  boundary  of  lot  one  was  represented  by  a  line, 
and  neither  Healey  slough  (so  called)  nor  the  site  of,  nor  the 
length  or  breadth  of  any  canal  or  slip  upon,  or  adjacent  to  lot 
one,  was  represented  or  designated.  This  agreement,  after 
being  executed,  was  recorded  in  the  office  of  the  recorder  of 
deeds  of  Cook  county  July  22,  1858.  At  the  time  of  the  exe- 
cution of  the  agreement  Brainard  and  Evans  were  the  owners, 
as  tenants  in  common,  each  of  an  undivided  half  of  lot  one. 
Hough  owned  the  premises  lying  to  the  east  of  lot  one  and 
extending  from  the  Chicago  river  for  some  sixty  feet  south  of 
the  right  of  way  of  the  railroad  company.  Healey  owned  the 
premises  extending  from  Hough's  land  to  Archer  avenue  ly- 
ing east  of  lot  one,  the  division  line  between  the  premises  of 
Brainard  and  Evans,  or  lot  one,  and  those  of  Hough  and 
Healey,  being  a  line  through  the  centre  of  the  slough. 

There  was  no  slip  actually  in  existence,  as  marked  upon  the 
map,  at  the  time  the  agreement  was  made.  A  swing-bridge 
was  soon  after,  upon  the   construction  of  the  railroad  along 
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such  right  of  way,  erected  upon  dry  land,  at  the  point  between 
lots  two  and  three  designated  upon  the  map,  and  the  slip  of 
the  character  described  upon  the  map  was  subsequently  ex- 
cavated between  lots  two  and  three,  and  the  bridge  has  been 
since  operated  there.  A  swing-bridge  was  constructed  by  the 
railroad  company  over  the  water  in  the  vicinity  of  the  Healey 
slough,  or  over  the  Healey  slough,  after  the  execution  of  the 
agreement,  but  never  used  for  the  purpose  for  which  it  was 
intended,  with  the  possible  exception  of  three  or  four  times 
for  the  passage  of  small  boats.  The  railroad  was  constructed 
in  1858. 

In  1857  or  1858  a  slip  was  excavated,  extending  from  the 
Chicago  river  to  the  vicinity  of  the  railroad  bridge,  and  being 
in  part  upon  the  lands  of  Brainard  and  Evans  and  those  of 
Hough,  and  at  or  upon,  as  near  as  might  be,  the  site  of  the 
Healey  slough.  The  slip  was  docked  in  1858,  and  did  not 
extend  to  the  right  of  way  of  the  railroad  company  within 
some  twelve  or  fifteen  feet  from  the  north. 

By  deed  dated  September  14,  1862,  Brainard  and  Evans 
conveyed  to  Benjamin  Schceneman  and  Samuel  Schoeneman, 
the  appellees,  a  portion  of  lot  one,  being  100  feet  in  width 
and  extending  in  length  from  the  east  to  the  west  line  of  lot 
one,  its  north  line  being  95  to  100  feet  south  of  such  right  of 
way,  and  its  south  line  being  100  feet  north  of  Archer  avenue. 
Also  by  deed,  bearing  date  September  22,  1862,  Brainard  and 
Evans  conveyed  to  John  Fitzpatrick  another  portion  of  lot 
one,  being  a  strip  50  feet  in  width,  extending  from  the  east  to 
the  west  line  of  lot  one  and  bounded  on  the  south  by  Archer 
avenue,  leaving  between  the  strip  so  conveyed  to  the  Schoene- 
mans  and  Fitzpatrick  a  strip  fifty  feet  in  width,  likewise  ex- 
tending from  the  east  to  the  west  line  of  lot  one.  The  deeds 
were  immediately  filed  for  record  in  the  recorder's  office  afore- 
said. 

When  the  slip  last  mentioned  was  about  to  be  commenced, 
Brainard  and  Evans  owning  lot  one  and  Hough  owning  the 
land  to  the  eastward  and  extending  south  of  the  railroad  right 
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of  way,  the  latter  agreed  that  Brainard  and  Evans  should  have 
the  privilege  to  excavate  the  slip  back  to  Archer  avenue, 
provided  they  should  make  arrangements  with  Healey  to  give 
half  of  the  land  owned  by  him  for  that  portion  of  the  slip  to 
be  excavated  along  the  west  line  of  his  premises.  Healey  re- 
fused to  give  the  land,  and  the  slip  remained,  not  extending 
to  the  railroad  right  of  way  from  the  north,  and  not  excavated 
south  of  such  right  of  way  until  in  1863  or  1864  Brainard, 
having,  by  release  from  Evans,  become  the  owner  of  lot  one, 
except  as  to  the  parts  thereof  conveyed  to  the  Schoenemans 
and  Fitzpatrick,  Brainard  and  Hough  agreed  that  the  slip,  as 
excavated,  should  be  a  private  slip,  and  accordingly  a  map 
was  made  of  it,  showing  it  to  be  a  private  slip,  and  the  map 
was  duly  recorded.  It  was  also  agreed  between  Brainard  and 
Hough  that  the  slip  should  extend  no  further  to  the  south; 
and  they  further  agreed  with  the  railroad  company  to  permit 
it  to  put  up  a  permanent  bridge  at  the  place  where  the  swing- 
bridge  had  been  constructed  over  the  Healey  slough. 

On  or  about  January  1,  1864,  by  lease  of  that  date,  the 
Joliet  and  Chicago  Railroad  Company  demised  to  the  Chicago 
and  Alton  Railroad  Company,  the  appellant,  its  property  and 
franchises  in  perpetuity. 

On  or  about  September  13,  1864,  Brainard  and  the  Chicago 
and  Alton  Railroad  Company  entered  into  a  written  agree- 
ment of  release,  bearing  that  date,  and  duly  recorded  October 
31,  1864,  by  which  Brainard,  in  consideration  of  certain  cov- 
enants and  agreements  entered  into  by  that  company  and 
therein  specified,  forever  released  and  discharged  the  two 
companies  from  all  obligation  to  construct  and  permanently 
maintain  the  swing  or  draw-bridge  described  in  the  agreement 
of  March  12,  1858,  as  "the  other  of  which  shall  be  in  like 
manner  constructed  across  a  similar  slip  or  canal  to  be  exca- 
vated at  or  near  the  east  line  of  said  lot  one." 

A  like  agreement  of  release  was  executed  between  Evans 
and  the  Chicago  and  Alton  Railroad  Company  on  April  13, 
1865,  and  recorded  September  11,  1865. 
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In  1867,  Healey,  in  connection  with  the  Schoenemans,  ex- 
cavated the  lands  upon  the  site  of  the  Healey  slough,  from 
the  railroad  right  of  way  to  Archer  avenue,  to  a  sufficient 
depth  to  float  vessels  if  they  should  pass  into  it.  This  excava- 
tion was  made  without  cost  to  them,  the  clay  being  taken  out 
for  the  purpose  of  brick  making. 

By  deed,  dated  September  22,  1870,  and  recorded  October 
8,  1870,  Fitzpatrick  conveyed  to  the  Schcenemans  that  part 
of  the  premises  aforesaid  which  had  been  conveyed  to  him  by 
Brainard  and  Evans.  In  1873,  the  Schoenemans  purchased 
of  the  heirs  of  Brainard,  who  had  deceased,  the  remainder 
of  lot  one  south  of  the  right  of  way  of  the  railroad,  and  they 
are  now  the  owners  of  all  of  lot  one  south  of  the  railroad  right 
of  way.  The  deeds  executed  by  Brainard  and  Evans  to  the 
Schoenemans  and  Fitzpatrick  were  deeds  of  warranty  and  con- 
tained only  the  usual  covenants. 

The  evidence  shows  that  the  property  of  the  Schoenemans, 
being  about  300  feet  in  front,  is  now  worth  from  $40  to  $50 
a  foot ;  and  that  if  the  same  were  accessible  for  boats  and  ves- 
sels, and  docked  so  that  vessels  could  go  in  and  out  along  its 
length,  it  would  be  worth  about  $200  a  foot.  The  difference 
as  applied  to  the  150  feet  bought  by  Schoenemans  and  Fitz- 
patrick in  1862  would  be  about  $22,500.  The  expense  or 
cost  of  docking  is  not  shown. 

It  is  shown,  that  the  effect  on  the  operation  of  the  Chicago 
and  Alton  railroad,  if  a  swing-bridge  were  constructed  across 
the  Healey  slough  at  the  point  where  the  present  bridge  is 
located,  would  be  to  occasion  considerable  expense  and  very 
great  delay  in  operating  the  road ;  that  an  average  of  about 
850  freight  and  50  passenger  cars  and  150  locomotives  pass 
over  this  bridge  each  day. 

The  bill  in  this  case  was  filed  by  the  Schoenemans  on  the 
19th  day  of  June,  1873,  and  prays  that  the  railroad  com- 
panies may  be  decreed  to  specifically  perform  the  agreement 
of  March  12,  1858;  and  to  remove  the  bridge  referred  to  over 
the   Healey  slough,  and   to  establish  and  maintain   a  swing- 
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bridge  "so  that  the  same  may  be  on  all  proper  occasions 
drawn  so  as  to  permit  vessels  to  pass  in  and  out  of  and  through 
said  canal,  slip  or  Healey  slough/'  etc. 

The  court  below  decreed  the  relief  prayed,  and  the  defend- 
ants appealed. 

Mr.  Geo.  W.  Smith,  for  the  appellants. 

Messrs.  Rosenthal  &  Pence,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

There  are  various  questions  presented  upon  this  record. 
The  more  prominent  one,  and  that  which  has  principally  been 
discussed  in  the  argument,  is,  whether  or  not  the  agreement 
of  March  12,  1858,  created  an  easement  in  favor  of  or  appur- 
tenant to  the  parcels  of  lot  one,  bought  by  the  Schoenemans 
and  Fitzpatrick  in  1862,  so  that  the  covenants  therein  attached 
to  and  ran  with  such  parcels  of  lot  one  without  respect  to 
other  portions  of  lot  one,  or  whether  such  covenants  were  per- 
sonal to  Brainard  and  Evans ;  and  if  the  covenants  do  not 
strictly  run  with  said  parcels,  whether  the  Schoenemans  can 
in  equity  enforce  the  same  in  their  name  and  compel  the  con- 
struction of  a  swing-bridge  at  such  point  as  they  may  elect  at 
or  near  the  east  line  of  lot  one,  when  the  owners  of  premises 
upon  both  side's  of  the  Healey  slough  between  a  point  south 
of  the  bridge  and  the  river  have,  by  their  agreements  of  release, 
precluded  themselves  from  suffering  or  permitting  a  canal  or 
slip  to  be  there  excavated. 

Without  passing  upon  the  question,  and  assuming,  for  the 
present  purpose,  that  the  appellees  can  claim  and  assert  for 
their  own  benefit,  and  in  their  own  names,  a  right  in  these 
covenants,  we  shall  consider  only  whether  the  case  here  made 
is  one  for  the  exercise  of  the  jurisdiction  of  a  court  of  equity. 
If  the  canal  or  slip  north  of  the  right  of  way  were  now  ex- 
cavated up  to  the  right  of  way,  so  that  by  the  excavation 
through  that  there  would  then  be  a  complete  and  continuous 


266         C.  &  A.  R.  R.  Co.  et  al  v.  Schceneman  et  ah  [Sept.  T. 

Opinion  of  the  Court. 

canal  or  slip  all  through  from  the  river  to  Archer  avenue, 
then,  in  view  of  the  public  inconvenience,  there  would  be  a 
grave  question  whether  the  specific  performance  asked  for 
should  be  decreed. 

The  effect  of  a  change  in  the  bridge  so  as  to  make  it  a  swing- 
bridge  or  a  draw-bridge,  upon  the  operation  of  the  railroad,  as 
shown  by  the  proof,  would  be  to  seriously  embarrass  its  operation 
there — delay  trains  and  endanger  their  safety,  and  from  the 
large  number  of  cars  and  locomotives  daily  passing  over  the 
bridge,  there  is  reason  to  believe  there  would  be  serious  public 
detriment  in  this  respect.  But  passing  by  this  consideration  as 
one  to  influence  the  exercise  of  the  discretion  which  here  exists 
against  a  decree  of  specific  performance,  we  proceed  to  another 
which  will  determine  our  decision.  The  evidence  shows  that 
the  canal  or  slip  excavated  by  Brainard  and  Hough  from  the 
river  south,  does  not  extend  to  the  right  of  way  of  the  rail- 
road; so  that  if  the  excavation  which  appellees  have  had  made 
south  from  the  right  of  way  should  be  extended  north  through 
the  right  of  way,  it  would  not  then  reach  to  the  canal  or  slip 
on  the  north,  but  there  would  be  a  space  of  ground  interven- 
ing which  appellees  have  no  right  to  intermeddle  with.  They 
would  have  no  continuous  canal  or  slip  to  the  river,  and  theirs 
would  be  useless,  and  the  construction  of  a  swing  or  draw- 
bridge would  be  of  no  benefit  to  them. 

They  not  only  have  no  right  in  this  intervening  space  of 
ground,  but  Brainard  and  Hough,  the  owners,  have  bound 
themselves,  by  agreement,  that  the  canal  or  slip  on  the  north 
side  shall  not  extend  any  further  south,  and  have  agreed  with 
the  railroad  company  to  permit  it  to  put  up  a  permanent  bridge 
as  they  have.  The  object  of  the  swing  draw-bridge  was  to 
admit  the  passage  of  all  vessels  and  shipping  from  the  river 
that  might  enter  the  canal  or  slip,  so  as  not  to  interfere  with 
the  use  or  usefulness  of  said  slip  or  canal,  and  to  keep  the 
bridge  out  of  the  way  of  the  business  and  shipping  upon  the 
canal. 
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Mr.  Justice  Walker,  dissenting. 

But  as  the  canal  or  slip  is  not  continuous  through  to  the  river, 
nor  any  likelihood  appearing  that  it  will  be  made  so,  there  will 
not  now  be,  or  hereafter,  that  we  can  see,  any  vessels  or  ship- 
ping from  the  river  to  pass  the  site  of  the  bridge;  so  that  a 
draw-bridge  would  not  subserve  the  end  designed,  or  any  use- 
ful purpose  so  far  as  now  appears.  Lex  neminem  eogit  ad  vana 
seu  inutilia.  Conceding  the  abstract  right  of  the  appellees,  it 
does  not  follow  that  a  specific  performance  must  be  decreed. 
It  is  a  settled  principle  that  a  specific  performance  of  a  con- 
tract is  not  to  be  decreed  as  a  matter  of  course  because  a  legal 
contract  is  shown  to  exist,  but  it  rests  entirely  in  the  discretion 
of  the  court  upon  a  view  of  all  the  circumstances.  Frisby  v. 
Ballance,  4  Scam.  287 ;  McCabe  v.  Crosier,  69  111.  501 ;  Seymour 
v.  Delancey,  6  Johns.  Ch.  222.  The  effect  of  a  specific  per- 
formance, so  far  as  now  seen,  would  be  to  impose  upon  appel- 
lants a  large  burden  of  expense  without  any  practical  benefit  to 
appellees.  It  resting  in  sound  judicial  discretion,  it  strikes  us 
as  a  proper  exercise  of  discretion  for  a  court  of  equity  to  re- 
fuse its  interference  by  way  of  a  decree  of  specific  performance 
to  secure  such  a  result ;  and  that  it  should  leave  appellees,  for 
whatever  remedy  they  may  have,  to  their  action  at  law.  En- 
tertaining such  view,  the  decree  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in  conformity  with 
this  opinion. 

Decree  reversed. 

Mr.  Justice  Walker  :  I  hold  that  the  complainants  have 
shown  grounds  for  the  relief  sought,  and  that  the  decree  of 
the  court  below  should  be  affirmed,  or  at  least  that  compensa- 
tion should  be  allowed  them. 
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Kichard  Downing 

v. 

Ernest  Plate. 

1.  Tender — when  less  than  sum  due  may  avail.  Where  a  vendor  of  land  ob- 
tains possession  of  his  contract  of  sale,  upon  which  payments  made  to  him 
have  been  indorsed,  and  wrongfully  destroys  the  same,  a  tender  to  him  by  the 
purchaser  of  a  less  sum  than  is  found  to  be  due  on  the  contract,  before  suit, 
with  an  offer  in  the  bill  to  pay  whatever  may  be  found  to  be  due,  will  be  suffi- 
cient to  maintain  a  bill  for  specific  performance.  It  is  sufficient  in  such  case 
for  the  purchaser  to  tender  or  offer  to  pay,  before  suit,  what  he  believes  to  be 
due,  and  he  will  not  be  turned  out  of  court  if  he  proves  to  have  been  mistaken 
as  to  the  amount  due. 

2.  Costs — on  bill  for  specific  performance.  Where  a  complainant,  seeking  the 
specific  performance  of  a  contract  to  convey  land,  tenders  a  less  sum  than  is 
found  to  be  due,  if  the  defendant,  should  by  his  answer  offer  to  convey  on  pay- 
ment of  the  sum  as  found  by  the  court,  which  the  complainant  refuses  to  do, 
claiming  the  proper  amount  to  be  less,  the  court  would  not  subject  the  defend- 
ant to  the  costs  of  the  litigation  ;  but  if  the  defendant  claims  a  much  larger  sum 
than  is  due  him,  and  denies  the  complainant's  right  to  any  relief,  and  has  de- 
stroyed the  evidence  of  payments  so  that  the  complainant  can  not  know  the 
precise  amount  due,  and  tenders  a  less  sum,  the  court,  on  granting  the  relief 
sought,  may  require  the  defendant  to  pay  the  costs. 

3.  Evidence — presumption  from  destruction  of  evidence.  Where  a  party  de- 
stroys the  evidence  of  payments  made  to  him  upon  a  purchase  of  land,  wrong- 
fully, if  not  fraudulently,  every  presumption  as  to  the  subject  matter  will 
prevail  against  him;  and  if  he  offers  to  convey,  upon  the  payment  of  a  given 
sum,  at  the  time  of  such  destruction,  the  court  will  be  fully  warranted  in  find- 
ing that  no  more  than  such  sum  was  due  after  deducting  the  payments. 

4.  Same — weight  of  testimony  of  party  destroying  written  evidences.  Where  a 
vendor  of  land  wrongfully  destroys  the  vendee's  contract  of  purchase,  upon 
which  are  indorsed  his  receipts  of  various  payments,  the  testimony  of  the 
vendor  as  to  the  amounts  of  such  credits  can  not  be  allowed  to  control  the 
evidence  of  the  opposite  party.  The  unsupported  testimony  of  a  party,  as  to 
the  contents  of  a  writing  which  he  had  wrongfully  destroyed,  it  being  the  only 
written  evidence  which  had  been  in  existence,  will  not  be  allowed  to  prevail 
against  the  testimony  of  any  other  witness. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 
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On  the  5th  of  November,  1870,  Richard  Downing,  the  ap- 
pellant, being  the  owner  of  certain  lands  mentioned  in  the 
bill,  contracted  to  sell  the  same  to  Ernest  Plate,  for  the  sum 
of  $6280,  to  be  paid  in  installments  from  time  to  time,  the 
last  of  which  was  to  be  paid  at  the  end  of  six  years  from  that 
date.  On  these  installments  interest  was  to  be  paid,  before 
due,  at  the  rate,  from  date  until  due,  of  6  per  cent  per  annum, 
and  after  due,  at  the  rate  of  10  per  cent. 

As  security  for  the  payment  of  the  purchase  money,  Plate 
conveyed  to  Downing,  by  warranty  deed,  80  acres  of  land 
which  he  then  owned.  Downing  then  gave  Plate  a  contract 
for  the  sale,  embracing  the  land  intended  to  be  sold,  and  also 
this  80  acre  tract  of  land  (which  was  conveyed  by  Plate  to 
Downing.)  It  was  stated  in  this  contract  that  $6280  was 
the  price  of  both  tracts  of  land  —  and  on  the  payment  of 
the  price,  Downing  agreed  to  convey  both  tracts  to  Plate. 
Between  that  time  and  the  month  of  January,  1876,  Plate 
made  payments  to  Downing  from  time  to  time,  part  of  which 
were  indorsed  upon  the  contract. 

By  the  terms  of  the  contract  Plate  was  entitled  to  take 
possession,  and  enjoy  the  use  of  the  property  from  the  date 
of  the  purchase.  It  seems  that  Plate,  the  appellee,  was  a  Ger- 
man, who  was  ignorant  of  the  English  language,  unable  to 
read  or  write  that  language,  and  that  his  wife  attended  for 
him  to  the  matter  of  having  the  respective  payments  indorsed 
upon  the  contract.  In  January,  1876,  the  parties  met  in  the 
office  of  a  justice  of  the  peace,  Mr.  Schirding,  for  the  purpose 
of  having  new  papers  made,  in  the  place  of  the  original  con- 
tract. Plate  claims  that  the  understanding  was,  that  Down- 
ing should,  at  that  time,  convey  to  him  all  the  lands  mentioned 
in  the  contract,  and  receive  from  him  a  mortgage  upon  the 
premises  to  secure  the  unpaid  balance  of  the  purchase  money 
and  interest  thereon  at  the  rate  of  8  per  cent  per  annum. 
Downing  claims  that  there  was  no  agreement  to  make  a  deed 
and  take  a  mortgage,  but  that  the  understanding  was  that  the 
unpaid  balance  was  to  run  at  the  rate  of  8  per  cent  per  annum, 
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and  that  to  avoid  taxation  this  interest  was  to  be  taken  in  the 
form  of  rent,  and  to  that  end  Plate  was  to  accept  a  lease  of  the 
property  until  November,  1876,  and  give  his  note  for  the  rent, 
in  a  sum  equal  to  8  per  cent  upon  the  unpaid  balance  of  the 
purchase  money. 

At  the  meeting  at  the  office  of  the  justice  of  the  peace,  in 
point  of  fact,  the  lease  of  the  premises  was  drawn,  signed  by 
Downing,  and  placed  in  the  hands  of  Plate,  until  the  5th  of 
November,  1876,  and  a  note  was  signed  by  Plate,  payable 
to  Downing  on  the  1st  of  November,  1876,  for  $591.60. 
While  this  business  was  being  done  at  the  office  of  the  justice 
of  the  peace,  Downing  got  possession  of  the  original  contract 
of  sale,  with  the  indorsements  thereon,  and  thrust  the  same 
into  the  stove  and  burned  it. 

This  bill  was  filed  November  6,  1876,  in  which  Plate  claims 
that  the  balance  of  the  purchase  money  remaining  unpaid  at 
that  time  amounted  to  $1500,  and  charges  that  he  tendered  that 
amount  to  Downing,  on  that  day,  and  demanded  a  deed.  He 
also  asks  in  his  bill  an  account,  and  offers  to  pay  whatever 
should  be  found  unpaid  of  the  purchase  money. 

The  case  was  heard  at  the  June  term,  1877,  and  a  final 
decree  entered,  finding  the  balance  of  the  purchase  money 
(principal  and  interest)  due  by  Plate  to  Downing  to  be  $3300, 
and  ordering  that  the  complainant  pay  into  court,  for  the  use 
of  Downing,  that  sum,  and  that  Downing,  upon  the  payment 
of  the  money,  execute  and  deliver  to  the  complainant  a  deed, 
conveying  the  land  in  question  to  him,  and  that  Downing 
should  pay  the  costs.  From  this  decree  Downing  appeals  to 
this  court. 

Mr.  R.  S.  Williamson,  and  Mr.  F.  Sackett,  for  the  ap- 
pellant. 

Messrs.  Forrester  &  Beem,  for  the  appellee. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  first  objection  made  to  this  decree  is,  that  the  tender 
made  before  the  filing  of  the  bill  was  of  only  $1500,  and  the 
court  found  the  amount  due  to  be  $3300,  and  it  is  insisted 
that  for  this  reason  complainant  is  not  entitled  to  the  relief 
granted. 

It  is  undoubtedly  true,  that  where  the  balance  of  the  pur- 
chase money  can  be  ascertained,  the  complainant  is  not  entitled 
to  a  conveyance  without  an  offer,  on  his  part,  of  the  purchase 
money;  and  it  is  true  that  in  such  case  the  offer  should  be 
made  before  the  bill  is  filed,  but  in  this  case  the  evidence  of 
the  payments  which  were  indorsed  upon  the  back  of  the 
original  contract  was  destroyed  by  the  wrongful  act  of  the 
defendant  himself,  in  burning  the  contract,  with  the  indorse- 
ments thereon.  Where  the  court  is  satisfied  that  the  party 
complainant,  under  such  circumstances,  has  tendered  or  offered 
what  he  believed  to  be  the  true  amount,  and  where  he  offers 
to  pay  whatever  amount  the  court  may  find  to  be  due,  a  party 
is  not  to  be  turned  out  of  court  because  he  was  unable  to  ten- 
der the  exact  amount  before  the  bill  was  filed.  In  Hull  v. 
Peer  et  al.  27  111.  319,  this  court,  in  a  case  not  unlike  the  one 
at  bar,  in  this  respect,  said  :•  "In  a  case  where  the  true  balance 
is  uncertain,  and  can  only  be  ascertained  by  the  adjudication 
of  the  court,  upon  testimony  to  be  taken,  the  pleader  may  state 
the  case  most  favorably  to  himself  and  then  comply  with  the 
decree,  if  it  is  less  favorable  than  was  his  claim."  Had  the 
defendant,  on  coming  into  court,  come  forward  with  an  answer, 
saying  that  the  amount  of  unpaid  purchase  money  was 
$3300,  and  offered  to  make  a  deed  upon  the  payment  of  that 
sum,  and  had  the  complainant  refused  to  pay  this  amount,  and 
had  he  persisted  in  his  litigation,  claiming  the  amount  to  be 
less,  undoubtedly. the  court  should  not  have  subjected  the  de- 
fendant to  the  costs  of  such  litigation.  But  in  this  case,  the 
defendant  in  his  answer  claimed  that  there  was  between  $8000 
and  $9000  still   due  of  unpaid  purchase   money,  and   in    his 
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answer  denied  the  right  of  complainant  to  any  relief  what- 
ever. 

The  second  point  made  by  counsel  for  appellant  is,  that 
the  wife  of  complainant  was  permitted  to  testify  in  rela- 
tion to  matters  other  "  than  matters  of  business  transactions 
where  the  transaction  was  had  or  conducted  by  her  as  the 
agent  of  her  husband."  Upon  a  careful  examination  of  the 
testimony  given  by  the  wife  in  this  case  it  is  not  found  that 
any  material  testimony  given  by  her  did  not  relate  to  the  sub- 
ject matter  of  her  agency  for  her  husband  in  the  transaction 
of  this  business. 

It  is  insisted  by  appellant  that  the  finding  of  the  court,  as 
to  the  amount  which  had  been  paid  and  indorsed  upon  the 
contract,  and  also  the  finding  as  to  the  amount  of  the  purchase 
money  (principal  and  interest)  which  remained  due  and  un- 
paid, were  both  contrary  to  the  weight  of  the  evidence.  After 
a  careful  examination  of  the  evidence  we  think  that  the  find- 
ings are  fully  sustained.  From  the  proofs  the  circuit  court 
was  fully  warranted  in  finding  that  the  destruction  by  the  de- 
fendant of  the  written  evidence  of  payments  contained  in 
indorsements  upon  the  original  contract,  was  wrongful,  if  not 
fraudulent.  In  such  case  every  reasonable  presumption  as  to 
that  subject  matter  is  to  prevail  against  the  wrong-doer. 

Appellant  himself  testifies  that  soon  after  the  papers  were 
signed  at  the  office  of  the  justice  of  the  peace,  and  before  the 
parties  separated,  Plate  and  his  wife,  learning  that  they  had 
received  a  lease  and  not  a  deed,  were  much  dissatisfied;  that 
an  excited  discussion  of  the  matter  ensued,  in  which  Plate 
and  his  wife  insisted  that  they  should,  at  least,  have  another 
contract  like  the  one  which  had  been  burned.  In  that  con- 
versation, Downing  testifies,  Mrs.  Plate  asked  him  if  he  would 
give  a  deed  if  they  would  pay  him  $3000,  and  Downing  swears 
that  he  then  told  her  that  he  would. 

Having  himself  destroyed  the  only  written  evidence  which 
existed  in  relation  to  the  amount  of  the  payments  which  were 
made  prior  to  December,  1873,  the  court  was  fully  warranted 
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in  inferring  that  no  more  than  $3000  of  the  purchase  money 
remained  unpaid  on  the  29th  of  January,  1876,  from  the  fact 
that,  at  that  time,  Downing  offered  to  make  the  deed  to  the 
appellee  upon  the  payment  of  that  amount. 

The  finding  of  the  court,  as  to  the  amount  due  at  the  time 
of  the  rendering  of  the  decree,  does  not  vary  materially  from 
the  amount  which  he  offered  to  take  in  January,  1876,  with 
interest  added  upon  that  sum  for  the  time  intervening  before 
the  date  of  the  decree.  The  testimony  of  the  complainant 
tended  to  show  that  the  amount  of  unpaid  purchase  money, 
principal  and  interest,  wTas  less  than  the  sum  found  by  the 
court.     Appellant  has  no  ground  to  complain  of  this  finding. 

Again,  it  is  insisted  that  the  court  erred  in  refusing  to  permit 
the  complainant  to  testify  as  to  the  amount  of  the  payments 
which  were  made  prior  to  December  1,  1873,  being  the  pay- 
ments which  were  credited  upon  the  contract  which  appellant 
destroyed.  Without  determining  the  question  as  to  the  com- 
petency of  the  testimony  offered,  it  is  sufficient  for  the  deter- 
mination of  this  case  to  say  that  no  testimony  from  the  mouth 
of  complainant,  as  to  the  amount  of  these  payments,  should 
have  been  allowed  by  the  court,  under  the  circumstances,  to 
have  controlled  evidence  which  had  already  been  given, 
showing  the  amounts  which  had  been  indorsed  upon  that  con- 
tract. If  he  had  sworn  that  there  were  no  payments  made 
and  no  indorsements  made,  or  that  the  amount  so  paid  and 
indorsed  was  any  given  amount  less  than  the, amount  which 
was  sworn  to  by  complainant  as  having  been  made,  and  by  his 
wife  as  being  contained  in  the  indorsements,  this  testimony 
should  not  have  been  allowed  to  control,  for  the  rule  on  that 
question  is,  that  where  a  party  has  wrongfully  destroyed  the 
only  written  evidence  of  the  fact  which  is  in  existence,  his 
unsupported  evidence,  as  to  the  contents  of  that  writing,  shall 
not  be  allowed  to  prevail  against  the  testimony  of  any  other 
witness, — for  the  presumption  is,  that  the  paper,  if  it  could 
be  produced,  would  corroborate  the  other  witness. 

18—90  III. 
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After  a  careful  examination  of  the  whole  record,  we  find  no 

ground  to  disturb  the  decree. 

The  decree  is  affirmed. 

Decree  affirmed. 


Jay  Slocum  et  al. 
v. 
The  People  of  the  State  of  Illinois. 

1.  Criminal  law — abduction — enticing  female  for  prostitution.  Under  the 
statute  making  it  an  offense  punishable  in  the  penitentiary  to  entice  or  take 
away  an  unmarried  female  of  a  chaste  life  and  conversation  from  her  parents 
house,  or  wherever  she  may  be  found,  for  the  purpose  of  prostitution  or  con- 
cubinage, or  to  assist  in  such  abduction,  it  is  sufficient  to  constitute  the  crime 
that  a  girl  living  with  her  parents  is  induced,  by  persuasion  or  enticements, 
to  go  to  some  convenient  place  from  her  father's  house,  in  the  immediate  neigh- 
borhood, for  the  purpose  of  prostitution,  where  she  is  gone  only  for  an  hour  or 
two  at  a  time,  she  continuing  to  dwell  with  her  parents  all  the  time. 

2.  Enticing  or  taking  away  a  female  from  the  parents'  house  for  the  pur- 
pose of  prostitution  is  clearly  within  the  language  of  the  statute,  be  that  taking 
or  enticing  to  a  place  distant  or  near,  or  be  it  for  a  long  or  a  short  space  of 
time.  The  gist  of  the  offense  is  the  taking  or  enticing  away  from  the  parents' 
house. 

3.  Where  a  young  woman  living  with  her  parents  is  induced  or  enticed  by 
a  man  to  leave  home  and  meet  him  for  a  few  hours,  and  have  illicit  intercourse 
with  him,  within  a  few  rods  of  her  home,  after  which  she  returns  to  her 
parents'  house,  as  usual,  the  case  is  clearly  not  within  the  scope  of  the  statute, 
as  it  lacks  the  necessary  ingredient  of -the  offense — of  an  intention  to  reduce 
the  female  to  a  condition  of  either  common  prostitution  or  concubinage. 

4.  Same — kind  of  inducements  to 'persuade  not  material.  The  kind  and  extent 
of  seductive  arts  which  will  satisfy  the  law  in  such  case  do  not  depend  upon 
any  absolute  rule.  If  the  inducements  held  out  do,  as  a  matter  of  fact,  entice  a 
young  woman  from  her  parents'  house,  then  both  the  letter  and  spirit  of  the 
statute  are  met,  so  far  as  the  taking  or  enticing  is  involved. 

5.  Same — purpose  of  enticing  away.  It  seems  the  enticing  of  a  female  from 
her  parents'  house  solety  for  the  purpose  of  having  illicit  sexual  intercourse 
with  her  by  the  party  so  enticing,  is  not  an  offense,  under  the  statute,  unless 
such  intercourse  is  of  such  a  character  as  amounts  to  concubinage.  The  pur- 
pose must  be  prostitution  or  concubinage. 
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6.  The  purpose  of  taking  or  enticing  a  young  woman  from  her  home  con- 
templated by  the  statute  is  one  existing  in  the  mind  of  the  perpetrator  of  the 
offense,  and  the  law  does  not  require  that  such  purpose  should  exist  in  the 
mind  of  the  victim,  or  be  disclosed  or  known  to  her  at  the  time.  It  is  not 
necessary  to  the  offense  that  the  guilty  party  shall  succeed  in  reducing  the 
female  to  a  state  of  concubinage  or  to  that  of  a  common  prostitute. 

7.  Under  this  statute  the  female  abducted  or  enticed  away  must  possess 
actual  personal  virtue,  as  distinguished  from  good  reputation.  But  the  law 
will  presume  her  previous  life  and  conversation  were  chaste,  and  the  burden 
of  proof  is  on  the  defendant  to  show  otherwise ;  and  her  previous  virtue  can 
not  be  impeached  by  her  lewd  life  and  conversation  after  she  has  been  enticed 
away  and  had  her  mind  and  morals  corrupted  by  the  defendant. 

8.  The  enticing  of  a  young  woman  to  leave  her  parents'  house  and  come  to 
the  defendant's,  where  he  finally  succeeded  in  overcoming  her  virtue,  after 
which  he  had  connection  with  her  two  or  three  times  a  week,  for  about  nine 
months,  with  proof  of  solicitation  on  the  part  of  the  defendant  to  her  to  live 
with  him,  promising  her  money  and  clothes,  and  to  treat  her  as  well  as  his 
wife,  is  sufficient  to  convict  the  defendant  under  a  count  for  enticing  the  young 
woman  away  from  home  for  the  purpose  of  concubinage. 

Writ  of  Error  to  the  Circuit  Court  of  Henry  county;  the 
Hon.  John  J.  Glenn,  Judge,  presiding. 

This  was  an  indictment  against  Jay  Slocum  and  Rose  Slo- 
cum for  the  abduction  of  Alcinda  Templeton,  containing  two 
counts.  The  first  charges  the  defendants  with  having  enticed 
Alcinda  Templeton,  an  unmarried  female  of  chaste  life  and 
conversation,  from  her  parents'  house,  for  the  purpose  of  pros- 
titution. The  second  charges  them  with  having  enticed  her 
away  from  her  parents'  house  for  the  purpose  of  concubinage. 
A  trial  was  had,  resulting  in  a  verdict  finding  the  defendants 
guilty,  and  fixing  their  term  of  imprisonment  at  eight  years 
in  the  penitentiary,  upon  which  the  court  rendered  judgment. 

Messrs.  M.  Shallenbarger  &  Son,  for  the  plaintiffs  in 
error. 

Mr.  T.  E.  Milchrist,  for  the  People. 
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Mr.  Justice  Baker  delivered  the  opinion  of  the  Court: 

We  are  called  upon  to  give  a  construction  to  the  first  section 
of  the  Criminal  Code,  Revised  Statutes  1874,  p.  352,  which 
reads  as  follows : 

"Whoever  entices  or  takes  away  any  unmarried  female  of  a 
chaste  life  and  conversation  from  the  parents'  house,  or  wher- 
ever she  may  be  found,  for  the  purpose  of  prostitution  or  con- 
cubinage, and  whoever  aids  and  assists  in  such  abduction  for 
such  purpose,  shall  be  imprisoned  in  the  penitentiary  not  Jess 
than  one  nor  more  than  ten  years." 

The  first  question  that  arises  upon  this  record  is,  as  to  what 
constitutes  an  enticing  or  taking  away  from  the  parents' 
house,  within  the  purview  of  this  statute.  Is  it  sufficient  that 
a  girl  living  with  her  parents  is  induced,  by  persuasion  or 
enticements,  to  go  to  some  convenient  place,  away  from  her 
father's  house  but  in  the  immediate  neighborhood,  for  the 
purposes  of  prostitution,  where  she  is  gone  only  for  an  hour  or 
two  at  a  time,  she  continuing  all  the  while  to  dwell  with  the 
parents,  as  usual?  We  think  it  plain,  both  upon  reason  and 
authority,  that  the  taking  or  enticing  is  not  necessarily  to  a 
place  distant  from  the  family  residence,  or  that  any  particular 
length  of  distance  is  required  in  order  to  bring  the  case  within 
this  requirement  of  the  statute.  If  any  fixed  distance  is  a  pre- 
requisite to  the  commission  of  the  offense  charged,  then  it  is 
difficult  to  perceive  how  or  by  what  means  we  are  to  ascertain 
what  this  required  distance  is,  and  to  distinguish  cases  without 
the  statute  from  those  within,  and  determine  where  the  divid- 
ing line  is.  So,  also,  it  would  appear  it  is  not  essential  that 
the  girl  should  be  kept  permanently  away  from  the  parental 
home,  or  that  there  should  be  any  intention  so  to  keep  her. 
Bishop's  Stat.  Crimes,  637. 

Under  English  enactments  of  a  somewhat  similar  character, 
it  was  held  to  be  a  sufficient  taking  where  the  girl  was  taken 
for  an  hour  or  two  from  her  father's  house  and  married,  but 
not  defiled.     Regina  v.  Baillie,   8   Cox   C.   C.  238.     And  in 
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Regina  v.  Timmins,  8  Cox  C.  C.  401,  it  was  held  sufficient 
where  the  defendant  had  been  three  days  sleeping  with  her  at 
night.  In  People  v.  Par  shall,  6  Parker's  C.  R.  129,  which 
was  prosecuted  under  a  New  York  statute  making  it  a  penal 
offense  to  take  away  any  female  under  the  age  of  fourteen 
years  from  her  father,  mother,  guardian,  or  other  person  hav- 
ing the  legal  charge  of  her  person,  it  was  held  that  to  consti- 
tute a  taking  under  the  statute  there  must  be  some  positive 
act  to  get  the  female  away  from  the  person  having  the  legal 
charge  of  her,  and  that  a  mere  seduction  did  not  amount  to  a 
taking;  but  in  that  case  it  did  not  appear  that  the  defendant 
ever  was  at  the  house  of  the  person  having  charge  of  the  girl, 
nor  does  it  appear  from  the  report  of  the  case  that  he  ever 
assisted  or  influenced  her  to  leave  such  person  for  any  distance 
whatever,  or  for  any  space  of  time,  however  temporary.  The 
opinion  states,  "all  the  meetings  he  had  with  her  were  in  the 
streets,  and  the  testimony  of  the  girl  does  not  tend  to  show 
that  there  was  any  taking  of  her,  in  the  sense  of  the  statute." 
It  does  not  appear  that  the  meetings  were  even  preconcerted. 
The  girl  had  already  left  the  person  under  whose  control  she 
was,  and  the  defendant  then  met  and  attempted  to  seduce  her. 
The  case  only  reiterates  the  well-established  principle,  that 
if  the  female  leaves  her  home  of  her  own  accord,  and  with- 
out any  enticement  or  interference  on  the  part  of  the  prisoner, 
then  the  offense  can  not  be  committed.  Bishop  S.  C.  634, 
640,  and  authorities  there  cited. 

In  Regina  v.  Miller,  14  English  Reports,  by  Moak,  633, 
the  girl  was  in  the  lawful  charge  of  her  master,  and  not  of  her 
father,  at  the  time  of  the  alleged  offense,  and  she  had  permis- 
sion from  her  master  to  be  away,  and  the  prisoner  had  no 
connection  with  the  transaction  until  after  she  had  left  his 
house  under  such  permission.  The  prosecution  was  based  on 
24  and  25  Vict.  C.  100,  sec.  55,  which  imposes  punishment 
on  any  one  who  shall  unlawfully  take  an  unmarried  girl  under 
the  age  of  sixteen  years  "out  of  the  possession  and  against  the 
will  of  her  father  or  mother  or  any  other  person  having  the 
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lawful  care  or  charge  of  her."  The  sole  intention  of  the  enact- 
ment was  to  protect  the  lawful  custodian  in  the  possession  of 
female  children,  and  under  the  circumstances  of  that  case  it 
was  held,  that  there  was  no  taking  and  keeping  such  as  the 
law  required  to  sustain  a  conviction  under  that  statute. 
Not  only  was  the  statute  different  from  ours  in  phraseology, 
but  its  whole  scope,  meaning  and  purpose  were  different. 

Enticing  or  taking  away  a  female  from  the  parents'  home, 
for  the  purpose  of  prostitution,  is  clearly  within  the  language 
of  our  statute,  be  that  taking  or  enticing  to  a  place  distant  or 
near,  or  be  it  for  a  long  or  short  space  of  time.  The  crime 
charged  is  abduction,  and  it  is  so  styled  in  the  body  of  the 
statute.  The  taking  or  enticing  away  from  the  parents'  house 
is  the  gist  of  the  offense.  Under  the  English  statutes  against 
abducting  an  heiress,  the  offense  might  well  be  committed 
although  the  detention  was  but  temporary  and  the  transaction 
confined  to  but  an  exceedingly  limited  territory.  Such  entic- 
ing or  taking  away  is  also  within  the  intention  of  our  statute. 
The  legislature,  in  passing  the  statute  under  consideration,  had 
undoubtedly  in  view  the  punishment  of  pimps  and  procurers 
who  entice  and  carry  off  young  girls  and  induce  them  to  aban- 
don, for  once  and  all,  their  homes  and  the  control  of  their 
parents  for  the  purpose  of  becoming  permanent  *inmates  of 
houses  of  ill-fame  or  living  as  concubines;  but  it  also  had  in 
view  such  persons,  more  especially  in  large  towns  and  cities, 
as  entice  girls  from  the  parents'  house  to  a  den  of  infamy  in 
the  immediate  neighborhood,  for  the  purpose  of  prostituting 
them  for  pay  to  whomsoever  may  come,  even  though  the  ab- 
sences from  the  parental  roof  are  of  but  a  temporary  character. 
The  latter  evil  is  not  only  as  much  within  the  terms  of  the  statute 
as  the  former,  but  is  equally  within  the  evils  intended  to  be 
remedied.  We  are  not  inclined  to  explain  away  the  meaning 
of  a  wholesome  and  remedial  statute  in  order  to  make  an  ex- 
ception of  that  which  is  plainly  within  the  mischief  intended 
to  be  cured. 

At  the  same  time  we  do  not  wish  to  be  understood  as  hold- 
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ing  that  it  was  the  intention  of  the  General  Assembly  to  make 
seduction,  adultery  or  fornication  a  felony,  and  a  crime  punish- 
able by  confinement  in  the  penitentiary.  The  case  suggested 
by  counsel,  where  a  young  woman,  living  with  her  parents,  is 
induced  o.r  enticed  by  a  man  to  leave  home  and  meet  him 
for  a  few  hours  and  have  illicit  intercourse  with  him  within 
a  few  rods  of  her  home,  after  which  she  returns  to  her  parents' 
house  as  usual,  is  clearly  not  within  the  scope  of  the  statute, 
as  it  lacks  at  least  one  ingredient,  if  not  more,  necessary  to 
constitute  the  offense.  It  lacks  the  ingredient  of  an  intention 
to  reduce  the  female  to  a  condition  of  either  common  prosti- 
tution or  concubinage. 

The  second  [point  raised  is  as  to  whether  the  prosecuting 
witness,  in  leaving  her  parents'  house,  was  enticed  by  defend- 
ants, and  left  in  consequence  of  such  enticements.  It  admits 
of  no  doubt,  if  the  evidence  of  the  prosecution  is  reliable,  that 
the  plaintiffs  in  error  were  acting  in  concert  in  all  that  was  done 
by  either  to  accomplish  the  ruin  of  this  young  girl.  We  find 
from  that  evidence  that  almost  from  their  very  first  acquain- 
tance with  the  girl,  Mrs.  Slocum  held  out  inducements  to  her 
to  come  to  her  house  and  have  intercourse  with  the  co-defend- 
ant, but  the  enticements  and  allurements  suggested  were  of 
such  character  that  we  do  not  care  to  repeat  them.  Before 
any  act  of  illicit  intercourse,  she  frequently  went  to  the  girl's 
home  to  get  her  to  come,  frequently  sent  a  boy  for  her,  and 
called  her  in  from  the  street  as  she  was  passing  the  house  in 
going  down  town.  The  allurements  held  out  were  such  as 
would  perhaps  most  usually  and  naturally  repel  and  disgust 
a  virtuous  woman,  but  then  they  were  such  as  were  calculated 
to  awaken  the  desires  and  inflame  the  imagination  and  pas- 
sions, and  weaken  the  moral  and  prudential  restraints  that 
surrounded  her.  The  kind  and  extent  of  seductive  arts,  which 
will  satisfy  the  law,  do  not  depend  upon  any  absolute   rule. 

If  the  inducements  held  out  did,  as  a  matter  of  fact,  entice 
her  from  her  parents'  house,  then  both  the  letter  and  spirit 
of  the  statute  are  met,  at  least  so  far  as  this  point  is  involved. 
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The  next  matter  that  demands  consideration  is,  whether  the 
enticing  and  taking  away  in  this  case  were  for  the  purpose  of 
prostitution.  We  may  admit  that  there  is  a  distinction  be- 
tween prostitution  and  illegal  sexual  intercourse  with  but  one 
person,  and  that  if  the  prosecuting  witness  was  enticed  away 
f.-om  home  solely  for  the  purpose  of  having  such  intercourse 
with  one  of  the  plaintiffs  in  error,  then,  unless  such  intercourse 
were  of  a  character  that  it  would  amount  to  concubinage,  it 
would  not  be  an  oifense  within  this  statute.  The  statute  is 
not  against  leaving  home  for  the  purpose  of  prostitution  ;  it 
denounces  a  penalty  against  those  who  entice  or  take  away 
from  home  for  such  purpose.  The  purpose  that  is  contemplated 
by  the  law  is  one  existing  in  the  mind  of  the  perpetrator  of 
the  oifense ;  it  does  not  require  that  such  purpose  must  neces- 
sarily exist  in  the  mind  of  the  victim.  If  the  object  and 
motive  of  a  procurer  be  to  get  a  girl  to  leave  home  for  the 
purpose  of  making  her  an  inmate  of  a  house  of  prostitution, 
then  it  is  immaterial  that  such  purpose  was  not  disclosed  to  or 
known  by  the  girl. 

Tested  by  this  rule  there  is  evidence  to  show  that  the  pur- 
pose was  prostitution.  Both  the  plaintiffs  in  error,  as  the  girl 
testifies,  tried  to  induce  her  to  enter  upon  a  life  of  prostitution, — 
to  have  intercourse  with  other  men  whom  they  would  get  and 
bring  to  the  house,  and  who  would  pay  her  therefor,  telling 
her  that  she  could  make  money  that  way.  They  also  attempted 
to  persuade  her  to  stay  with  them  rather  than  at  home,  prom- 
ising her  that  she  could  go  to  dances  and  have  money  when 
she  wanted  it,  and  that  they  would  furnish  her  with  clothes. 
These  inducements  were  first  held  out  to  her  shortly  after  her 
seduction  was  accomplished.  Again,  it  is  impossible  to  ac- 
count for  the  conduct  of  the  wife,  as  detailed  by  the  girl,  in 
aiding  in  and  insisting  upon  this  seduction  by,  and  subsequent 
illicit  intercourse  with,  her  own  husband  and  in  her  own  house, 
upon  any  reasonable  hypothesis  other  than  that  she  expected 
to  gain  pecuniary  reward  by  the  prostitution  of  the  girl. 

The  fact  that  she  was  not  reduced  to  a  life  of  public  prosti- 
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tutiou  militates  nothing.  The  overt  act  was  committed  and 
the  crime  fully  consummated  when  she  was  enticed  from  her 
father's  house  for  the  purpose  of  prostitution.  Our  statute 
differs  from  the  statute  3  Henry  VII,  c.  2,  as  that  statute  re- 
quired, in  order  to  constitute  the  offense,  the  woman  should 
afterwards  be  married  to  the  misdoer,  or  by  his  consent  to 
another,  or  defiled  ;  consequently  decisions  based  on  that  or 
kindred  statutes  of  abduction  are  inapplicable,  in  such  regard, 
to  the  case  under  consideration. 

It  is  argued  that  Miss  Templeton  was  not  a  female  of  chaste 
life  and  conversation,  and  therefore  the  statutory  crime  was 
not  committed.  We  admit  that  this  clause  requires  that  she 
shall  possess  actual  personal  virtue  as  distinguished  from  a 
good  reputation.  The  presumption  of  law  is,  that  her  pre- 
vious life  and  conversation  were  chaste,  and  the  onus  was  upon 
the  defendants  to  show  otherwise.  This  presumption  is  forti- 
fied by  the  undisputed  facts,  which  appear  in  the  evidence, 
that  at  the  time  she  first  met  plaintiffs  in  error  she  was  under 
eighteen  years  of  age,  that  she  had  always  lived  with  her 
parents,  and  for  nine  years  had  lived  at  Woodhull,  and  went 
to  school  and  church  and  mingled  with  other  girls,  and  moved 
in  respectable  society.  Then,  she  herself  testifies  that  she 
never  had  intercourse  with  any  man  but  Slocum.  The  only 
facts  urged  to  rebut  this  presumption  and  proof  of  chastity  are 
her  lewd  life  and  conversation  after  she  had  been  subjected  to 
the  enticements  and  corruptions  of  plaintiffs  in  error.  They 
are  estopped  from  thus  taking  advantage  of  their  own  wrong. 
These  persuasions,  that  poisoned  her  mind  and  corrupted  her 
morals,  form  the  very  enticements  that  enter  as  a  necessary 
ingredient  into  the  crime  charged  against  them. 

The  relations  that  existed  between  Jay  Slocum  and  the  prose- 
cuting witness  for  a  period  of  nearly  nine  months,  would  seem 
to  support  the  second  count  of  the  indictment,  which  charges 
that  she  was  enticed  away  for  the  purpose  of  concubinage. 
He  had  connection  with  her  three  or  four  times  a  week  in  his 
own  house,  frequently  in  the   presence  of  the  wife.     As  we 
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have  already  stated  in  another  connection,  they  wanted  her  to 
live  with  them,  and  told  her  if  she  did  they  would  let  Her  have 
money  when  she  wanted  it  and  furnish  her  with  clothes;  and 
Jay  Slocum  told  her  he  would  treat  her  as  well  as  his  wife. 
The  actual  living  and  cohabiting  together  in  a  state  of  concu- 
binage is  not  required  to  constitute  the  offense  charged  in  this 
count;  the  crime  is  committed  when  the  female  is  enticed  from 
home  for  the  purpose  of  concubinage.  The  evidence  tends 
strongly  to  indicate  that  it  was  the  purpose  of  plaintiffs  in 
error  that  she  should  live  with  them  as  a  concubine  for  the 
husband  and  for  prostitution  with  others. 

It  is  urged,  that  the  story  told  by  Miss  Templeton  is  incredi- 
ble,— that  it  is  unnatural,  unreasonable,  and  contrary  to  the 
experience  of  mankind.  This  argument  is  well  answered  by 
saying,  wives  sometimes  lead  lives  of  prostitution  with  the 
consent  and  by  the  solicitation  of  their  husbands  ;  that  daugh- 
ters too  often  lead  lives  of  shame  in  houses  of  ill-fame  kept  by 
their  parents;  and  that  we  learn  from  the  books  that  offenses 
of  an  even  more  incredible  nature  than  these  are  sometimes 
perpetrated.  Besides,  her  testimony  is  corroborated  in  some 
of  its  material  details  by  that  of  William  Templeton,  Mrs. 
Root  and  Britwall  Taylor.  No  motive  is  perceived  that  would 
lead  her  to  make  the  charge,  if  false.  The  evidence  shows 
that  Jay  Slocum  was  poor  and  a  married  man.  A  false  charge 
of  bastardy  would  naturally  be  made  against  one  who  either 
had  property  or  was  single.  If  her  charge  was  false  she  les- 
sened the  probability  of  its  being  believed  by  including  the 
wife  as  a  particeps  criminis,  and  it  is  improbable  that  she 
would  falsely  bring  such  accusation  against  a  married  woman 
with  whom  she  had  been  on  terms  of  intimacy  and  friendship, 
and  with  whom  she  had  no  difficulty  other  than  such  as  grew 
out  of  the  charge  itself.  There  is  only  the  uncorroborated 
testimony  of  the  defendants  themselves  to  contradict  the  tale 
she  tells,  and  a  number  of  witnesses  impeached  the  character 
of  one  of  them  for  truth  and  veracity.  The  jury  heard  the 
witnesses  upon  the  stand  and  saw  them  face  to  face,  and  they 
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believed  the  story  told  by  the  girl,  and  we  are  unable  to  say 
that  they  were  not  justified  in  believing  it. 

No  objections  are  pointed  out  to  the  rulings  of  the  court 
upon  the  instructions,  and  such  rulings  seem  to  be  in  substan- 
tial conformity  with  the  views  herein  expressed. 

We  find  no  error  in   the  record,  and  the  judgment   of  the 

circuit  court  is  affirmed. 

Judgment  affirmed. 


Curtis  W.  Boylston  et  al. 

v. 
Samuel  Bain. 

1.  Usury — by  agent  loaning  without  authority  to  take  usury.  Where  a  prin- 
cipal does  not  authorize  his  financial  agent,  in  placing  a  loan,  to  charge  a 
greater  rate  of  interest  than  the  law  allows,  and  has  no  knowledge  that  a 
larger  rate  is  charged  by  the  agent,  and  does  not  receive  the  excess  of  interest, 
the  defense  of  usury  can  not  be  sustained  against  him.  In  such  case  no  un- 
lawful and  corrupt  intent  can  be  imputed  to  the  principal,  and  he  is  not  bound 
by  the  agent's  act  beyond  the  scope  of  his  authority. 

2.  Same — burden  of  proof.  On  a  plea  of  usury  the  burden  of  proof  is  on 
the  defendant,  and  he  must  make  out  the  defense  by  a  preponderance  of  evi- 
dence. 

3.  Same — when  principal  debtor  pays  surety,  who  assumes  debt.  Where  the 
principal  debtor  settles  with  his  surety,  and  pays  him  the  sum  due  either 
in  money  or  in  property,  and  the  surety  agrees  to  assume  and  pay  the  debt, 
and,  in  pursuance  of  the  agreement,  takes  up  the  old  note,  giving  his  own  in 
the  place  thereof,  the  question  of  usury  in  the  original  transaction  becomes 
immaterial,  and  the  maker  of  the  new  note  can  not  interpose  it  as  a  defense 
in  a  suit  on  his  note. 

4.  Error — will  not  always  reverse.  Where  a  principal  in  a  note  has  paid 
his  surety  the  amount  necessary  to  discharge  the  debt,  which  the  surety  retains, 
and  assumes  the  payment  of  the  debt,  and  gives  his  own  note  in  lieu  of  the  old 
note,  and  this  fact  is  presented  by  the  pleadings,  an  error  by  the  court  in  an 
instruction  in  respect  to  usury  in  the  original  transaction  will  be  no  ground 
for  reversing  the  judgment  against  the  defendant,  as  the  judgment  was  proper 
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5.  Instruction — repeating.  The  court  is  not  required  to  give  two  or  more 
instructions  which  are  substantially  alike,  but  it  may  give  one  and  refuse 
others  embodying  the  same  principle. 

6.  Evidence — weight  and  preponderance.  It  does  not  follow,  necessarily, 
that  when  a  fact  is  sworn  to  by  one  witness,  and  denied  by  another  of  equal 
credibility,  there  is  no  preponderance.  That  does  not  always  depend  upon 
the  number  of  witnesses.  The  interest,  motive,  prejudice,  manner  of  testify- 
ing, and  other  kindred  things,  are  to  be  considered  in  determining  which  of 
two  witnesses  testifying  in  conflict  with  each  other  is  entitled  to  the  greater 
credit. 

7.  Variance — pleading  and  proof.  Where  the  pleading  shows  that  $550 
was  paid  by  a  principal  debtor  to  his  sureties,  under  an  agreement  they 
were  to  assume  his  debt,  it  is  immaterial  whether  the  payment  was  in  money 
or  property,  if  accepted  under  the  agreement  to  assume. 

Appeal  from  the  Circuit  Court  of  Warren  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  J.  M.  Kirkpatrick,  and  Mr.  John  J.  Glenn,  for 
the  appellants. 

Messrs.  Stewart,  Phelps  &  Grier,  for  the  appellee. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit,  brought  by  Samuel  Bain, 
on  a  promissory  note  executed  by  C.  W.  Boylston  and  M.  W. 
Hall,  on  the  8th  day  of  November,  1873,  due  in  six  months, 
amount  $550,  with  ten  per  cent  interest.  To  the  declaration 
the  defendants  pleaded  payment,  set-off,  and  usury.  To  the 
plea  of  usury  a  replication  was  filed  alleging,  in  substance, 
that  on  November  8th,  1873,  Giddings,  the  principal  debtor 
in  the  original  note,  paid  the  defendants  $550,  the  full  amount 
of  the  note  sued  on,  and  the  indebtedness  then  due  plaintiff  to  be 
paid  to  plaintiff  by  said  defendants  in  satisfaction  of  the  amount 
then  due  the  plaintiff;  that  the  defendants  did  not  pay  over 
the  money  so  paid  them  to  the  plaintiff,  but  retained  the  same. 
Issue  was  taken  on  this  replication,  and  upon  a  trial  before  a 
jury  plaintiff  obtained  a  judgment  for  $717,  the  amount  of 
the  note  and  interest.     The  defendants  appealed. 
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The  first  point  relied  upon  to  reverse  the  judgment  is,  that 
the  court  erred  in  giving  instructions  1,  2  and  3  for  the  plain- 
tiff. The  first  instruction,  in  substance,  declared  that  the 
plaintiff  would  not  be  bound  by  the  acts  of  his  agent  in  mak- 
ing a  loan  in  violation  of  law,  if  he  had  no  knowledge  the 
agent  had  violated  the  law  and  did  not  accept  the  illegal  in- 
terest received  by  the  agent  on  such  loan. 

We  are  not  prepared  to  hold  that  the  instruction  was  erro- 
neous. If  the  plaintiff  did  not  authorize  his  agent  to  charge 
a  higher  rate  of  interest  than  is  given  by  the  statute,  and  if  he 
had  no  knowledge  that  a  higher  rate  was  charged,  and  did  not 
receive  the  interest  paid  in  excess  of  that  allowed  by  statute, 
as  stated  in  the  instruction,  we  perceive  no  ground  upon  which 
the  defense  of  usury  could  be  rested.  An  unlawful  and  cor- 
rupt intent  is  the  very  essence  of  an  usurious  transaction,  and 
how  the  plaintiff  could  be  charged  with  an  intent  to  violate 
the  law  if  he  had  no  knowledge  that  an  usurious  rate  of  inte- 
rest was  charged,  and  never  received  the  illegal  interest,  as 
declared  in  the  instruction,  it  is  difficult  to  understand.  The 
cashier  of  the  bank  had  no  authority  to  loan  at  a  higher  rate 
than  allowed  by  statute.  When  plaintiff  left  his  money  in  his 
custody  with  directions  to  loan,  the  presumption  would  be  that 
a  loan  would  be  made  at  the  rate  sanctioned  by  the  statute. 
The  authority  to  the  agent  was  to  loan  at  a  legal  rate,  and  the 
doctrine  that  the  principal  is  bound  by  the  acts  of  the  agent 
has  no  application  here,  as  the  plaintiff  would  only  be  bound 
by  the  agent's  acts  while  acting  within  the  scope  of  his  author- 
ity. The  moment  the  agent  transcended  his  authority,  from 
that  time  the  principal  would  not  be  bound. 

In  Condet  v.  Baldwin,  21  N.  Y.,  219,  where  an  agent  en- 
trusted with  money  to  invest  at  a  legal  rate  of  interest,  exacted 
a  bonus  for  himself,  as  the  condition  of  making  a  loan,  with- 
out the  knowledge  or  authority  of  his  principal,  the  court,  in 
an  elaborate  opinion,  held  that  the  transaction  was  not  usuri- 
ous, and  that  although  the  agent  may  have  exacted  usurious 
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interest  in  making  the  loan,  yet  the  principal,  not  having 
authorized  it,  was  not  bound. 

We  do  not  regard  the  instruction  erroneous,  but  if  it  did  not 
contain  a  correct  principle  of  law  we  do  not  think  the  jury  could 
have  been  misled  by  it.  Usury,  it  is  true,  was  one  of  the  issues 
made  by  the  pleadings,  but  the  main  question  in  the  case  arose 
on  the  replication  to  the  plea  of  usury,  whether  the  principal 
debtor  had  paid  the  defendants  the  amount  necessary  to  dis- 
charge the  note,  and  whether  the  defendants  had  retained  the 
same.  If  the  transaction  was  tainted  with  usury  in  the  first 
instance,  and  the  proof  was  sufficient  to  sustain  this  replica- 
tion, the  defense  of  usury  became  a  matter  of  no  moment,  and 
if  the  law  given  by  the  court  to  the  jury,  upon  the  question  of 
usury,  was  not  strictly  accurate,  the  error  would  not  be  ground 
for  reversing  the  judgment. 

The  second  instruction  merely  announces  a  rule  familiar  in 
pleading,  that  the  burden  of  proof  was  upon  defendants  to 
sustain  their  plea  of  usury,  and  they  must  make  out  their  case 
by  a  preponderance  of  evidence.  We  did  not  suppose  there 
was  any  doubt,  where  usury  was  pleaded,  the  burden  to  sus- 
tain the  defense  rested  on  the  defendants.  We  will,  however, 
cite  Puterbaugh  v.  Farrell,  73  111.  213,  where  the  point  seems 
to  be  settled. 

The  third  instruction  was  as  follows : 

"  The  court  instructs  the  jury,  that  if  they  believe,  from  the 
evidence,  that  the  consideration  of  the  note  sued  on  in  this 
case  was  the  payment  by  Harvey  W.  Giddings  of  the  full 
amount  of  the  liability  of  defendants  on  account  of  their  being 
his  securities  on  the  $1000  note,  offered  in  evidence,  either  in 
money  or  property,  and  they  (defendants)  accepted  the  same 
as  full  satisfaction  of  the  same,  they  will  find  for  plaintiff  for 
the  amount  of  the  note  and  interest,  according  to  its  terms, 
although  they  may  also  believe,  from  the  evidence,  that  usury 
was  contracted  for,  and  paid  by  Giddings  to  plaintiff,  as  to  the 
three  other  notes  offered  in  evidence  in  this  case.     And  that 


1878.]  Boylston  et  ah  v.  Bain.  287 


Opinion  of  the  Court. 


the  whole  of  the  interest,  both  usurious  and  legal,  had  been 
paid  by  said  Giddings  to  plaintiff  before  the  execution  of  the 
note  sued  on." 

The  correctness  of  the  legal  principle  contained  in  the  in- 
struction is  not  denied,  but  it  is  objected  to,  first,  because  there 
is  no  evidence  to  sustain  it,  and,  second,  because  its  language 
is  variant  from  the  averments  of  the  replication. 

As  to  the  first  objection,  we  think  the  proof  sufficient  to 
authorize  the  instruction.  Hubbard  testified,  in  substance, 
that  the  defendants  came  to  him  and  admitted  that  Giddings, 
who  had  made  the  loan  originally,  and  for  whom  they  were 
held  as  security,  had  settled  with  them,  and  after  a  certain 
payment  had  been  made,  they  were  to  assume  the  balance  of 
the  debt,  and  they  desired  to  give  their  own  note  for  it,  which 
was  done,  and  the  old  note  taken  up.  The  plaintiff  also  tes- 
tified, in  substance,  that  defendants  told  him  Giddings  had 
paid  enough  to  discharge  this  note,  and  if  they  had  it  to  pay 
they  would  lose  nothing.  It  is  true,  the  testimony  of  the  de- 
fendants conflicts  with  this,  but  still  the  evidence  was  ample 
to  justify  the  court  in  giving  the  instruction. 

As  to  the  second  point,  it  is  true  the  words  "money  or  prop- 
erty" appear  in  the  instruction,  and  the  averments  of  the  re- 
plication are  that  $550  was  paid  to  defendants,  etc.  Here  is 
a  slight  variance,  it  is  true,  but  it  was  immaterial  whether 
Giddings  paid  defendants  in  money  or  property;  —  either,  if 
accepted  on  an  agreement  to  assume  the  debt,  which  they  did 
by  giving  their  own  note,  would  be  sufficient.  We  regard  the 
instruction  as  correct,  and  fail  to  perceive  wherein  it  could 
have  misled  the  jury. 

The  court  refused  appellants'  instructions  !Nos.  3  and  4,  and 
this  decision  of  the  court  is  relied  upon  as  error.  It  has  often 
been  decided  by  this  court  that  a  circuit  court  was  not  required 
to  give  two  or  more  instructions  which  are  substantially  alike. 
In  other  words,  that  it  was  not  error  to  refuse  duplicate  in- 
structions.    This  fully  meets  the  point  made  by  appellants, 
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as  their  instruction  No.  8,  which  the  court  gave,  contains  the 
substance  of  all  that  is  embraced  in  the  two  refused  instruc- 
tions, stated  in  language  not  calculated  to  mislead  the  jury. 

The  fourth  instruction  was  properly  refused  for  another 
reason :  In  substance  the  principle  therein  announced  is,  that 
where  a  fact  is  sworn  to  by  one  witness,  and  denied  by  another 
of  equal  credibility,  there  is,  in  such  case,  no  preponderance 
of  evidence.  This  might  be  true  if  no  fact  or  circumstance 
existed  to  turn  the  scale  on  the  one  side  or  the  other ;  but  a 
preponderance  does  not  necessarily  depend  upon  the  number 
of  witnesses.  One  witness  may  affirm  a  fact,  and  another  de- 
ny, and  yet  the  weight  of  evidence  may  be  clearly  on  the  one 
side  or  the  other.  Facts  may  exist  which  will  turn  the  scale 
on  the  one  side, — interest,  motive,  prejudice,  manner  of  testi- 
fying. These,  or  other  kindred  things,  are  to  be  considered, 
in  determining  which  of  the  two  witnesses  in  the  case  supposed 
is  entitled  to  the  greater  credit.  Bridenthal  v.  Davidson,  61 
111.  460. 

It  is  also  urged,  that  the  verdict  is  contrary  to  the  evidence. 
The  real  point  of  controversy  in  the  case  was,  whether  Gid- 
dings  had  settled  with  the  defendants,  and  paid  them,  in  money 
or  otherwise,  a  sum  equal  to  the  indebtedness  of  the  plaintiff, 
in  consideration  of  which  they  assumed  the  payment  of  plain- 
tiff's debt.  The  testimony,  although  conflicting,  tended  to 
establish  the  affirmative  of  the  proposition.  Why  the  defend- 
ants should  take  up  the  old  note  against  Giddings,  and  assume 
the  debt  as  their  own,  giving  their  own  note  for  the  same,  un- 
less there  had  been  an  arrangement  between  Giddings  and 
them,  as  the  proof  showed  they  admitted  there  was,  is  not 
readily  seen.  If  the  testimony  introduced  by  the  plaintiff  be 
true — and  that  was  a  question  purely  for  the  jury — then  it  is 
clear  the  defendants  had  been  paid  by  Giddings,  the  principal 
debtor,  to  assume  and  pay  this  indebtedness.  If  they  had, 
they  were  in  no  position  to  rely  upon  the  defense  of  usury  to 
defeat  a  recovery.     At  all  events  the  facts  in  the  case  seem  to 
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have  been  fairly  submitted  to  a  jury,  and  they  have  found 
against  the  defendants. 

Under  such  circumstances,  and  where  there  is  a  conflict  in 
the  evidence,  this  court  has  uniformly  decided  that  the  verdict 
can  not  be  disturbed.     The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Elijah  L.  Marshall 

v. 

Alfred  W.  Perry  et  al. 

1.  Specific  performance — laches.  To  have  the  specific  performance  of  a 
contract  decreed  the  complainant  must  have  shown  himself  ready,  desirous, 
prompt  and  eager  to  perform  on  his  part.  He  can  not  be  allowed  to  lie  by  an 
unreasonable  time,  waiting  to  see  if  the  contract  will  prove  an  advantageous 
one  or  not. 

2.  In  June,  1854,  three  persons  purchased  a  body  of  land  for  purposes  of 
speculation.  One  of  them  furnished  the  money  for  the  purchase, — the  title 
was  taken  in  the  name  of  another  of  them  for  convenience  in  selling,  and  all 
were  to  share  equally  in  the  transaction  upon  the  reimbursement  of  the  party 
advancing  the  money  by  the  other  two,  in  a  short  time.  In  September,  1854, 
one  of  the  parties  in  interest  gave  his  note  for  his  one-third  of  the  original  pur- 
chase money,  payable  three  months  after  date,  to  him  who  made  the  advance. 
In  August,  1859,  the  maker  of  this  note  assigned  his  interest  in  the  contract 
to  another,  the  latter  assuming  the  payment  of  the  note,  and  in  December  of 
the  same  year  a  new  note  was  given  in  lieu  of  the  other,  which  had  not  been 
paid,  the  new  note  being  payable  in  one  year,  and  an  agreement  by  the  as- 
signee and  his  assignor  that  if  this  note  should  not  be  paid  at  maturity,  the 
interest  so  acquired  by  the  assignee  in  the  lands  might  be  conveyed  by  the 
trustee  holding  the  legal  title  to  the  payee  of  the  note.  This  second  note  also 
remained  unpaid  until  February,  1869,  a  period  of  about  nine  years,  when  the 
assignee  mentioned  filed  a  bill  for  specific  performance :  Held,  that  after  such 
delay  in  the  payment  of  the  note,  the  relief  was  properly  refused. 

3.  Loan — what  constitutes.  The  transaction  above  mentioned  could  not  be 
construed  as  a  loan  of  one-third  the  purchase  money  originally  advanced,  by 
the  party  making  the  advance,  to  the  party  who  was  to  have  a  third  interest 
in  the  lands  upon  refunding  his  portion  of  the  purchase  money. 

4.  Rescission — how  evidenced.  Where  a  party  gives  his  note  for  an  interest 
in  lands  held  in  the  name  of  a  third  person,  and  stipulates  that  if  he  fails  to 
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pay  the  same  at  maturity,  the  party  holding  the  legal  title  shall  convey  the 
interest  bargained  for  to  the  payee  of  the  note  on  its  cancellation  and  sur- 
render, such  note  to  be  left  with  the  holder  of  the  title  until  due,  if  the  payee 
on  default  of  payment  takes  a  conveyance  of  the  title  and  leaves  the  note  in 
the  hands  of  the  custodian,  subject  to  the  order  of  the  maker,  this  will  show 
sufficiently  a  rescission  of  the  contract  of  sale  on  the  part  of  the  payee  of  the 
note. 

5.  Contract — can  not  be  changed  except  by  the  consent  of  all.  A  parol  con- 
tract respecting  lands,  can  not  be  changed  by  a  portion  of  the  parties  inter- 
ested in  it,  so  as  to  affect  the  rights  of  those  not  assenting  thereto,  even  by 
giving  a  written  statement  of  its  terms,  but  the  original  contract  will  prevail. 

Appeal  from  the  Circuit  Court  of  Mercer  county;  the 
Hon.  George  W.  Pleasants,  Judge,  presiding. 

Mr.  Benj.  C.  Taliaferro,  for  the  appellant. 

Mr.  C.  Dunham,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  founded  upon  a  memorandum  in 
writing,  as  follows  :     (A  list  of  lands  preceding  it.) 

"  This  is  to  certify  that  I  did,  on  the  17th  and  23d  days  of 
June,  1854,  enter  the  above  lists  of  lands  at  the  land  office  in 
Dixon,  in  my  name,  for  the  mutual  benefit  and  interest  of  Wm. 
Marshall,  Jr.,  of  Cordova,  Bates  and  Spaulding,  of  Geneseo,  and 
myself,  each,  viz:  Mr.  Marshall  of  one  part,  Bates  and  Spauld- 
ing of  one  "part,  and  myself,  all  entitled  to  one  undivided  third 
of  proceeds  or  title  of  an  undivided  third  of  the  above  land. 

Alfred  W.  Perry." 

The  bill  was  brought  by  Elijah  L.  Marshall,  as  assignee 
of  the  writing,  against  Perry,  Bates  and  Spaulding,  to  enforce 
a  conveyance  of  an  undivided  one-third  of  the  unsold  portion 
of  the  lands,  and  an  accounting  for  the  one-third  of  the  pro- 
ceeds of  such  of  the  lands  as  had  been  sold.  Upon  final  hear- 
ing the  bill  was  dismissed,  and  the  complainant  appealed. 

It  appears,  from  the  evidence  in  the  case,  that  William 
Marshall  furnished  the  list  of  the  lands  for  entry  ;  that  all  the 
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parties  named  in  the  writing  went  upon  the  lands  together 
and  examined  them  ;  that  Bates  &  Spaulding  furnished  all  the 
money  for  the  entry  of  the  lands ;  that  they  were  all  entered 
at  the  land  office  by  Perry  in  his  own  name,  for  convenience  in 
the  transfer  of  title.  Perry  and  Marshall  were  to  have  each, 
one-third  of  the  lands  upon  each  paying  one-third  of  their 
cost,  in  a  short  time.  On  the  8th  day  of  July,  1854,  Perry 
conveyed  to  Bates  &  Spaulding  one  undivided  third  of  the 
lands,  but  the  deed  was  not  recorded  in  order  that  Perry 
might  still  sell  and  convey  as  apparent  owner  of  record. 
About  the  middle  of  July,  1854,  Perry  gave  to  William  Mar- 
shall the  memorandum  in  writing  above,  it  bearing  no  date. 
September  16,  1854,  William  Marshall  gave  to  Bates  &  Spauld- 
ing a  note,  as  follows,  on  account  of  the  one-third  of  the  cost 
of  the  lands : 

"  Geneseo,  September*  16,  1854. 
Three   months  after  date   I   promise   to    pay  to   Bates   & 
Spaulding,  or  order,   $666.66,  with  interest  at  ten   per  cent, 
value  received. 

Wm.  and  Geo.  Marshall." 

Upon  the  back  of  the  memorandum  in  writing  is  the  fol- 
lowing assignment: 

"  I  hereby  transfer  and  assign  all  my  right,  title  and  interest 
of  the  within  lands  to  Elijah  L.  Marshall,  Keithsburg,  Mercer. 

Cordova,  August  1,  1859.        Wm.  Marshall."     [seal.] 

On  December  1,  1859,  George  Marshall,  a  brother  of 
William  Marshall,  took  up  the  note  of  §666.66,  and  gave  in 
its  place  to  M.  D.  Spaulding,  of  the  firm  of  Bates  &  Spauld- 
ing, (Spaulding  having  bought  out  the  interest  of  Bates)  a 
note,  as  follows: 

"§1096.05  Geneseo,  December  1,  1859. 

One  year  after  date,  for  value  received,  we  promise  to  pay  to 
M.  D.  Spaulding  or  bearer,  f  1096.05,  with  ten  per  cent  annual 
interest  after  date,  at  the  Bank  of  Geneseo. 

Wm.  and  Geo.  Marshall." 
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— It  being  made  up  of  the  principal  and  interest  of  the  for- 
mer note. 

At  the  same  time  George  Marshall  gave  to  Spaulding  the 
following  instrument  in  writing: 

"  We  hereby  agree  with  M.  D.  Spaulding  that  we  will  pay 
him  a  certain  note  dated  with  even  date  of  this  agreement, 
and  due  in  one  year  from  date,  payable  at  the  Bank  of  Geneseo, 
and  if  said  note  is  not  paid  at  maturity  we  hereby  authorize  him 
to  receive  a  deed  from  Alfred  W.  Perry  to  an  undivided  third 
of  certain  lands  entered  by  said  Perry  in  1854,  in  Mercer  and 
Henry  counties,  in  which  said  Perry,  Spaulding  and  ourselves 
are  equally  interested,  conditioned  upon  the  payment  of  the 
money  due,  for  which  the  above  note  was  given,  as  far  as  our 
interests  are  concerned.  The  above  mentioned  note  to  be 
left  in  the  possession  of  the  said  Alfred  W.  Perry,  and  if  paid 
by  maturity  the  note  to  be  canceled  and  the  deed  for  one- 
third  interest  in  said  lands  to  be  made  to  us,  and  if  said  note 
is  not  paid  at  maturity,  we  hereby  order  said  Perry  to  deed 
the  interest  we  claim  to  said  Spaulding  upon  the  cancelling 
and  returning  of  our  note  to  us. 

Wm.  and  Geo.  Marshall. 

December  1,  1859." 

There  is  a  dispute  and  conflict  in  the  testimony,  as  to  whether 
William  and  George  Marshall  were  in  partnership  and  George 
authorized  to  give  the  note  and  contract  which  he  did  of 
the  date  of  December  1,  1859.  It  is  also  claimed,  by  the 
appellant,  Elijah  L.  Marshall,  brother  of  William  Marshall, 
that  he  was  an  innocent  purchaser  for  a  valuable  consid- 
eration of  the  interest  of  William  Marshall  in  the  lands  by 
and  under  the  assignment  to  him  of  the  date  of  August  1, 
1859,  and  that  he  is  not  to  be  affected  by  the  subsequent  trans- 
action between  Spaulding  and  George  Marshall  on  December 
1,  1859,  it  being  without  his  knowledge  or  consent;  whereas 
appellant  maintains  the  evidence  shows  the  assignment  was 
ante-dated,  and  was,  in  fact,  made  at  some  time  subsequent  to 
December  1,  1859. 
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In  the  view  we  take  of  the  case,  it  is  not  important  to  deter- 
mine these  questions,  for,  however  may  be  the  facts  respecting 
them,  we  are  of  opinion  that  the  appellant  is  not  entitled  to 
maintain  this  bill,  by  reason  of  the  laches  and  neglect  of 
himself  and  his  brother  William. 

Appellant  admits,  in  his  evidence,  that  by  the  agreement  in 
pursuance  of  which  the  assignment  of  said  written  memoran- 
dum was  made  to  him,  he  was  to  pay  the  note  of  $666.66  given 
by  William  Marshall  for  his  portion  of  the  purchase  money 
of  the  lands.  This  note  was  given  in  September,  1854,  pay- 
able in  three  months.  The  bill  was  filed  February  2,  1869. 
The  lands  were  all  bought  in  June,  1854,  with  the  money  of 
Bates  &  Spaulding,  and  yet,  there  has  never  been  paid  by  either 
William  or  the  appellant  one  cent  of  William's  portion  of  one- 
third  of  the  purchase  money  of  the  lands.  All  that  is  claimed 
to  have  been  paid  by  either  of  them  in  any  way  whatever  on 
account  of  the  land  is,  the  taxes  for  the  years  1855  and  1856, 
on  the  lands  in  Mercer  county,  amounting  to  some  ninety 
dollars.  How  can  appellant  expect  to  successfully  assert  in 
equity  a  claim  of  right  in  the  lands,  after  having  so  long  lain 
by  without  payment  of  any  of  the  purchase  money?  This  is, 
in  effect,  a  bill  for  the  specific  performance  of  a  contract,  and, 
as  in  the  case  of  such  a  bill,  so  here,  appellant  should  have 
shown  himself  "  ready,  desirous,  prompt  and  eager  "  to  perform 
on  his  part.  1  Story  Eq.  Jur.  §  776.  From  the  time  of  the 
date  of  the  assignment  of  the  memorandum  to  appellant, 
August  1,  1859,  appellant  paid  no  attention  to  the  lands,  nor 
was  there  a  word  of  communication  between  himself  and 
Spaulding  or  Perry  in  regard  to  them  or  any  payment  on  ac- 
count of  them,  until  January  1,  1869,  when,  on  the  eve  of 
commencing  this  suit,  appellant's  attorney  wrote  a  letter  of 
inquiry  to  Perry  in  regard  to  the  land.  On  January  5,  1861, 
soon  after  the  falling  due  of  the  last  note  for  $1096.05,  given 
December  1,  1859,  Perry  conveyed  to  Spaulding  the  one-third 
of  the  lands  which  William  Marshall  would  have  been  entitled 
to,  had  he  paid  for  them,  and  although  that  note  was  not  can- 
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celed  and  surrendered  up  to  William  or  George  Marshall,  the 
evidence  shows  that  it  has,  ever  since,  remained  in  the  hands 
of  Perry  for  the  Marshalls,  subject  to  their  order.  We  think 
this  shows  enough  on  the  part  of  Spaulding  in  the  way  of 
rescinding  the  contract  under  such  agreement  of  December  1, 
1859. 

A  motive  might  be  found  for  the  neglect  and  inaction  on 
the  part  of  the  Marshalls,  in  the  evidence  that  the  value  of  a 
one-third  interest  in  the  lands  up  to  1866,  was  not  equal  to 
the  note  of  $666.66  and  interest. 

If,  from  the  rise  in  the  value  of  the  lands  after  that  time, 
the  investment  turned  out  to  be  an  advantageous  one,  it  is  too 
late  for  appellant  after  that  event  to  come  forward  with  the 
purchase  money  and  lay  claim  to  a  share  of  the  profits. 

It  would  be  unjust,  all  the  risk  having  been  with  the  ap- 
pellees who  paid  down  their  money,  and  none  on  the  part  of 
the  Marshalls,  who  had  paid  nothing.  The  law  does  not 
allow  one  thus  to  wait  and  speculate  upon  the  chances  of  a 
rise  in  value,  and  make  payment  or  not  according  as  the  result 
may  show  the  purchase  to  be  a  profitable  one  or  otherwise. 

The  delay  here  is  entirely  unexplained  by  any  equitable 
circumstances.  The  only  attempted  excuse  for  the  neglect  of 
payment  is,  that  the  note  might  be  paid  out  of  the  proceeds 
of  the  sale  of  the  lands  as  they  were  sold,  and  appellant  trusted 
to  that  being  done.  Appellant  had  no  right  to  rely  upon  any 
such  expectation. 

Nothing  was  said  or  done  to  encourage  it,  and  the  evidence 
shows,  that  there  was  not,  in  fact,  realized  from  one-third  of 
the  sales,  an  amount  sufficient  for  the  payment  of  the  note  of 
$666.66  until  some  time  after  1866;  indeed,  as  we  understand 
the  evidence,  all  the  receipts  from  sales  up  to  that  time  not 
being  enough  to  meet  the  disbursements  for  taxes,  etc.,  on 
account  of  the  lands  subsequent  to  their  purchase. 

It  is  claimed,  by  appellant,  that  there  was  a  loan  here  of  one- 
third  of  the  purchase  money  by  Bates  &  Spaulding  to  William 
Marshall.     The  only  witnesses  to  the  original  transaction  of 
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the  purchase  of  the  lands  were,  Spaulding,  Alfred  W.  Perry, 
his  brother  David  Perry,  and  William  Marshall. 

The  Perry s  and  Spaulding  testify,  that  Bates  &  Spaulding 
rejected  the  idea  of  making  any  loan  of  money  ;  that  the  latter 
furnished  all  the  purchase  money,  and  the  lands  were  to  be 
entered  in  the  name  of  Alfred  W.  Perry,  he  and  William 
Marshall  to  have  each  one-third  interest  upon  the  condition 
that  they  paid  one-third  of  the  cost  of  the  purchase  in  a  short 
time,  Spaulding  says  three  months,  and  the  Perrys,  or  one  of 
them,  say  six  months — this  being  the  only  point  of  difference 
in  their  testimony. 

Spaulding  says  that  Marshall  not  being  ready  to  pay  at  the 
end  of  three  months,  he  gave  an  extension  of  time  of  three 
months  longer,  and  took  from  Marshall  the  note  of  September 
16,  for  $666.66  at  three  months.  The  evidence  is,  that  sev- 
eral unsuccessful  applications  for  payment  of  this  note  were 
made  up  to  December  1,  1859, — Bates  &  Spaulding  up  to  then 
preferring  the  money  to  the  land — at  which  last  date,  the  note 
for  $1096.05  was  given  by  George  Marshall  at  one  year,  upon 
the  express  agreement,  that  if  not  paid  at  maturity,  the  Mar- 
shal Is  were  to  have  no  interest  in  the  land.  The  note  not 
being  paid  at  maturity,  soon  thereafter,  on  January  5,  1861, 
Perry  conveyed  to  Spaulding  the  one-third  Marshall  interest 
as  provided  should  be  done  by  the  last  named  agreement. 
This  was  accepted  and  acquiesced  in  by  all  the  parties  as  the 
termination  of  all  interest  of  the  Marshalls  in  the  land — so  far 
as  that  could  be  manifested  by  the  entire  absence  of  anything 
being  said  or  done — until  January  1,  1869,  the  date  of  the 
letter  from  appellant's  attorney. 

We  see  no  case  here  of  a  loan  of  money. 

It  is  further  insisted,  that  the  written  memorandum  given 
by  Alfred  W.  Perry  is  conclusive  evidence  of  an  absolute  in- 
terest in  the  land  in  William  Marshall,  or  should  be  held  an 
estoppel  to  claim  the  contrary,  especially  as  against  the  appel- 
lant, an  innocent  purchaser. 

This   memorandum  was  not  made   at  the  time  of  the  pur- 
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chase,  but  about  a  month  afterward,  and   it  is  shown  to  have 
been  without  the  knowledge  or  consent  of  Bates  &  Spaulding. 

Perry  was  authorized  merely  to  make  sales  of  the  lands. 
He  had  no  authority  to  change  or  affect  the  rights  as  they 
existed  between  Bates  &  Spaulding  and  Marshall,  or  to  make 
any  writing  or  contract  showing  the  interest  of  Marshall  in 
the  lands  to  be  anything  different  from  what  it  was  in  fact. 

The  actual  contract  which  was  made  between  Bates  &  Spauld- 
ing and  Marshall,  although  it  was  oral,  must  prevail,  unaf- 
fected by  this  memorandum.  Appellant,  taking  the  assignment 
which  he  did,  acquired  no  greater  rights  than  his  assignor, 
William  Marshall,  possessed,  but  took  subject  to  all  equities 
as  against  the  latter,  and  expressly  assumed  his  obligation  to 
pay  his  share  of  the  purchase  price. 

Finding  no  error  in  the  dismissal  of  the  bill,  the  decree  is 
affirmed. 

Decree  affirmed. 


Henry  G.  Greenebaum 

v. 

Calvin  R.  Wheeler. 

1.  Chattel  mortgage — right  of  mortgagor  to  sell  and  use  proceeds  renders  the 
transaction  fraudulent.  Where  a  chattel  mortgage  is  given  on  personal  property, 
and  the  mortgagee,  by  a  written  agreement,  gives  the  mortgagor  the  right  to 
manufacture  the  materials  and  sell  property,  with  the  approval  of  the  mort- 
gagee, and  to  receive  the  price  and  retain  a  certain  sum  therefrom  for  each 
month  to  enable  the  mortgagor  to  run  the  business,  pay  hands  and  support  his 
family,  the  mortgage  will  be  fraudulent  and  void  as  against  other  creditors  of 
the  mortgagor. 

2.  To  render  such  a  security  valid,  as  against  third  persons,  the  debtor 
must  part  with  all  right  to  appropriate  the  property  to  his  own  use  during  the 
existence  of  the  lien,  or  the  power  to  sell  it  and  appropriate  the  proceeds  of 
the  sale  to  his  own  use. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  N.  J.  Pillsbury,  Judge,  presiding. 


1878.]  Greenebaum  v.  Wheeler.  297 

Opinion  of  the  Court. 

Mr.  A.  E.  Harding,  for  the  appellant. 

Mr.  L.  E.  Payson,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  one  Keach  was  indebted  to  a  number  of 
persons  in  May,  1876.  This  indebtedness  was  evidenced  by 
his  promissory  notes,  which,  for  the  purpose  of  having  secured, 
were  assigned  to  appellant,  and  Keach  gave  to  him  a  chattel 
mortgage  on  the  property  in  litigation,  together  with  other 
property,  to  secure  the  notes.  Contemporaneously  with  the 
execution  of  the  mortgage,  Keach  and  appellant  entered  into 
an  agreement,  by  which  it  was  stipulated  that  Keach  was  to 
manufacture  all  material  on  hand,  or  that  he  might  thereafter 
receive,  into  wagons  and  carriages,  and  sell  the  same  with 
appellant's  consent  and  approval,  and  pay  the  proceeds  to  ap- 
pellant. It  recites :  "  And  whereas,  said  John  C.  Keach  is 
desirous  of  receiving  enough  of  the  proceeds  of  such  sales  to 
run  his  shop,  pay  hands  and  support  his  family  during  the 
continuation  of  said  mortgage ;  now,  the  said  Greenebaum 
hereby  agrees,  upon  the  payment  to  him  by  said  Keach,  or 
upon  the  receipt  of  such  proceeds,  to  pay  and  allow  to  said 
Keach  the  sum  of  not  exceeding  $300  per  month  out  of  the 
proceeds  of  such  sales, — provided  so  much  money  is  received 
from  such  sales  per  month.  Such  sales  may  be  made  on  time, 
with  the  approval  of  said  Greenebaum." 

Subsequently,  Keach  manufactured  several  wagons  and  sold 
them  with  appellant's  consent,  and  the  money  was  paid  over  to 
appellant  and  he  applied  it  to  the  payment  of  the  mortgage  debt. 
Keach  manufactured  other  wagons  and  sold  them  without  the 
consent  of  appellant.  The  sales  amounted  to  $1600,  of  which 
sum  he  retained  $635.  He  made  other  sales  and  used  the 
proceeds. 

In  carrying  on  the  business,  Keach  lacked  room  to  store 
the  wagons  and  carriages  manufactured  from  the  mortgaged 
material,  and  he  rented  a  part  of  a  livery  stable  building  about 


298  Gkeenebaum  v.  Wheelek.  [Sept.  T. 

Opinion  of  the  Court. 

100  rods  from  his  shop,  and  he  stored  the  carriages  in  contro- 
versy therein  with  others,  and  they  remained  there  until  the 
13th  day  of  November,  1876,  when  they  were  seized  by  appel- 
lee, a  constable,  on  an  execution  issued  on  the  9th  of  that 
month.  This  portion  of  the  livery  stable  was  during  all  the 
time  under  the  exclusive  control  of  Keach.  Appellant  brought 
replevin  for  the  property.  By  consent  of  parties,  the  case  Avas 
tried  by  the  court  without  a  jury,  and  the  court  found  the 
issues  for  defendant,  and  rendered  judgment  in  his  favor. 
Plaintiff  appeals,  and  asks  a  reversal  because  the  finding  is 
against  the  evidence. 

A  chattel  mortgage  is  regarded  in  law  as  a  conditional  sale 
of  the  property  mortgaged,  and,  like  other  sales,  it  was  re- 
garded as  fraudulent  to  permit  the  vendor  to  retain  its  pos- 
session after  the  sale.  Possession  thus  held  was  regarded  as 
a  fraud  per  se,  as  to  creditors  and  purchasers,  and  incapa- 
ble of  explanation.  The  same  rule  was  adopted  in  reference 
to  retention  of  chattels  under  mortgage,  by  the  mortgagor. 
But  our  statute  has  changed  the  common  law  rule,  and  permits 
the  mortgagor  to  retain  possession  when  the  mortgage  in  terms 
so  provides  and  it  is  not  for  a  longer  period  than  two  years, 
nor  longer  than  until  the  maturity  of  the  mortgage  debt. 

This  case,  in  most  of  its  features,  is  like  Davis  v.  Ransom, 
18  111.  396.  The  principal  difference  is,  that  here  it  required 
the  consent  of  the  mortgagee  to  authorize  the  mortgagor  to 
sell  the  property,  and  there  it  did  not,  and  here  the  mortgagor 
is  to  receive  out  of  the  proceeds  of  the  sales  thus  made  not 
more  than  $300  per  month,  to  enable  him  to  carry  on  the 
business,  pay  his  hands  and  support  his  family  during  the 
continuance  of  the  mortgage.  In  that  case  the  mortgagor 
was  to  have  no  part  of  the  proceeds  of  the  sales. 

Here,  as  there,  there  was  an  effort  to  tie  up  the  property  so 
as  to  prevent  its  being  reached  by  other  creditors,  and  to  en- 
able the  mortgagor  to  go  on  with  business  as  usual.  Here, 
the  mortgagor  not  only  retained  possession  of  the  property, 
but  with  it  he  carried  on  the  business  as  usual,  and  from  the 
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business  he  drew  the  means  of  conducting  it;  and  not  only 
so,  but  for  the  support  of  his  family.  If  this  was  not  intended 
to  defraud  other  creditors,  it  certainly  was  well  calculated  to 
do  so,  as  it  placed  all  of  Reach's  property  beyond  their  reach 
for  fifteen  months,  and  enabled  him  to  carry  on  his  business 
with  the  property  precisely  as  though  it  was  not  incumbered. 
If  this  mortgage  could  be  sustained,  the  mortgagor  would  only 
have,  with  the  consent  of  the  mortgagee,  to  renew  the  mort- 
gage from  time  to  time,  or  make  a  similar  one  to  some  one 
else  when  this  matured,  to  be  able  to  carry  on  his  business  in 
defiance  of  his  other  creditors,  and  derive  from  the  sale  of  the 
mortgaged  property  a  support  for  his  family. 

Where  a  lien  is  ostensibly  created  on  personal  property  by 
mortgage  or  pledge,  and  the  right  is  retained  by  the  mort- 
gagor or  pledgor  to  sell  the  property  and  appropriate  the  pro- 
ceeds to  his  own  use,  such  a  transaction  must  be  held  to  be 
against  the  policy  of  the  law,  as  tending  to  delay  and  defraud 
creditors.  As  between  the  parties  themselves  it  would,  no 
doubt,  be  binding,  but  void  as  to  creditors.  If  such  mort- 
gages or  pledges  were  sanctioned,  it  would  form  one  of  the 
most  convenient  and  effectual  means  of  hindering  and  delay- 
ing creditors  in  collecting  their  debts  that  could  be  devised. 
To  render  such  securities  valid,  the  debtor  must  part  with  all 
right  to  appropriate  the  property  to  his  own  use  beyond  the 
time  the  mortgage  shall  continue  in  force,  or  the  power  to  sell 
it  and  appropriate  the  proceeds  of  the  sale  to  his  own  use. 
The  power  to  dispose  of  the  property  thus  pledged  by  the 
mortgagor  is  inconsistent  with  the  nature  of  such  a  security, 
and  is  prohibited  by  the  policy  of  the  law. 

This  transaction  has  all  the  appearance  of  a  mere  cover  to 
enable  Keach  to  carry  on  his  business,  make  profits  and  sup- 
port his  family  as  though  the  mortgage  had  not  been  given, 
and  thereby  hold  his  other  creditors  at  bay. 

We  think  this  transaction,  as  evidenced  by  the  mortgage 
and  written  agreement,  was  fraudulent  as  to  creditors,  and  the 
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court  below  did  right  in  so  holding,  and  the  judgment  in  favor 
of  the  levy  under  the  execution  must  be  affirmed. 

Judgment  affirmed. 


Peter  Auten  et  al. 

v. 
George  Gruner. 


1.  Fraud  and  circumvention — in  procuring  execution  of  note.  Where  a 
party  engaged  in  selling  churns  called  upon  a  fai-mer  at  his  residence  and 
sold  him  a  churn  for  $10,  which  the  purchaser  oifered  to  pay  at  once,  but  the 
seller  suggested  he  would  take  a  note  for  the  price,  at  six  months  without 
interest,  and  prepared  one  for  execution^  which  the  maker  read  twice  before 
signing,  and  saw  that  it  was  for  $10,  but  by  some  device. or  trick,  unknown 
to  the  maker,  he  signed  a  note  for  $300,  it  was  held,  that  the  execution  of  the 
note  was  obtained  by  fraud  and  circumvention,  and  that  the  maker  was  not 
guilty  of  such  want  of  care  as  to  estop  him  from  interposing  the  defense  as 
against  a  bona  fide  assignee  before  maturity. 

2.  Assignment — -facts  to  put  assignee  on  inquiry.  Where  a  banker  purchases 
notes  on  farmers,  residing  in  the  vicinity,  of  a  stranger  known  to  be  engaged 
in  selling  churns  through  the  country,  the  notes  being  offered  for  sale  at  an 
unusually  large  discount,  the  fact  of  the  proposed  large  discount,  being  a  sus- 
picious circumstance,  is  enough  to  put  a  reasonably  cautious  person  on  inquiry 
as  to  the  consideration  of  the  notes,  before  buying. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
J.  W.  Cochran,  Judge,  presiding. 

Mr.  D.  McCulloch,  and  Messrs.  Johnson  &  Foster,  for 
the  appellants. 

Mr.  Julius  S.  Starr,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  defense  made  to  the  note  upon  which  this  action  is 
brought,  is  that  the  making  of  it  was  obtained  by  fraud  and  cir- 
cumvention, and  hence  it  is  void  under  our  statute,  even  in  the 
hands  of  an  innocent  assignee  for  value  before  maturity.    That 
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the  making  of  the  note  was  obtained  by  fraud  and  circumven- 
tion there  can  be  no  doubt  on  the  evidence,  and  the  only 
question  that  admits  of  discussion  is,  whether  defendant  used 
due  caution  to  prevent  himself  from  being  imposed  upon. 

The  payee  of  the  note  was  engaged  in  selling  churns,  and 
for  that  purpose  he  called  on  defendant  at  his  residence  on  his 
farm  and  effected  the  sale  of  one  at  the  price  of  $10.  Defend- 
ant offered  to  pay  the  money  at  once,  but  the  payee  suggested 
he  would  take  his  note  for  the  price  of  the  churn  at  six  months 
without  interest.  Twice  he  read  the  note  tendered  to  him  for 
his  signature,  and  saw  it  was  for  $10,  payable  in  six  months 
without  interest.  By  some  device  or  trick  that  he  can  not 
fully  explain,  defendant  signed  the  note  in  suit  for  $300,  in- 
stead of  one  for  $10,  as  was  the  agreement  and  as  he  thought 
he  was  doing.  Adhering  as  we  do  to  what  has  been  said  in 
our  former  decisions,  as  to  the  degree  of  caution  to  be  observed 
by  the  maker  of  negotiable  paper  before  he  will  be  permitted 
to  defend  against  his  note  in  the  hands  of  an  innocent  assignee 
before  maturity  on  the  ground  it  was  obtained  by  fraud  and 
circumvention,  still,  we  think  the  evidence  in  this  record  does 
not  show  defendant  omitted  to  observe  due  care,  or  that  he  was 
guilty  of  such  negligence  as  ought,  equitably,  to  estop  him  from 
defending  against  the  note  in  suit.  He  bought  a  churn  from  a 
stranger,  for  the  use  of  his  family,  for  the  sum  of  $10,  and  sup- 
posed he  was  giving  his  note  for  that  amount.  Observing 
unusual  care  he  twice  read  the  note  and  could  discover  nothing 
wrong  about  it.  That  he  was  tricked  into  signing  the  note  in 
controversy  was  no  fault  of  his,  and  he  does  not  even  know 
how  it  was  done. 

It  is  said  defendant  ought  to  have  suspected  such  dealers 
as  the  payee  of  the  note,  and  been  more  on  his  guard  to  avoid 
imposition.  There  is  quite  as  much  reason  for  saying  that 
plaintiffs  ought  to  have  dealt  cautiously  and  suspiciously  with 
the  payee  as  defendant.  Plaintiffs  are  bankers  doing  business 
in  the  village  of  Princeville.  It  was  known  to  them  the  payee 
of  the  note  they  were  about  to  and  did  purchase  was  a  stran- 
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ger  in  the  village,  stopping  at  the  hotel,  and  was  engaged  in 
selling  churns  through  the  country.  The  fact  such  a  dealer 
presented  the  notes  of  farmers,  residing  in  the  vicinity,  for 
sale  at  an  unusually  large  discount  for  good  paper,  was  itself 
a  suspicious  circumstance,  and  was  enough  to  awaken  inquiry 
in  the  mind  of  any  reasonably  cautious  person  as  to  the  con- 
sideration, before  buying.  Such  inquiry  could  readily  have 
been  made,  as  the  maker  resided  in  the  vicinity  of  the  village, 
and  the  truth  ascertained. 

The  case  was  tried  before  the  court  without  the  intervention 
of  a  jury,  and  the  evidence  so  fully,  sustains  the  finding,  that 
if  it  be  conceded  some  irrelevant  testimony  was  admitted,  it 
did  no  harm.  If  all  the  evidence  which  plaintiffs  insist  was 
improper  had  been  excluded  by  the  court  from  its  considera- 
tion, still,  the  evidence  remaining  in  the  record,  to  which  no 
exception  could  be  taken,  is  abundant  to  sustain  the  finding 
of  the  court. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Thomas  Carbine 

v. 
James  Pringle. 

1.  Practice — objections  that  may  be  obviated  must  be  made  in  the  court  below. 
Under  the  Burnt  Records  act,  an  abstract  of  title  is  made  evidence  under  cer- 
tain conditions,  and  if  such  abstract  is  produced  in  evidence,*without  proof  of 
the  circumstances  necessary  to  its  admission,  the  other  party  should  object  to  it 
in  the  court  below,  and  his  failure  to  do  so  will  amount  to  a  waiver  of  such 
preliminary  proof,  and  the  admission  of  the  abstract  can  not  be  objected  to  in 
this  court. 

2.  Recording  act — as  affording  constructive  notice  to  subsequent  purchasers. 
A  subsequent  purchaser  of  real  estate  is  not  chargeable  with  constructive 
notice  of  all  instruments  of  record  by  whomsoever  made,  but  only  of  such 
as  lie  in  the  apparent  chain  of  title,  or  may  be  made  by  one  in  some  way  con- 
nected with  the  property  involved  in  interest,  and  it  brought  to  the  notice 
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of  the  purchaser.  Such  purchaser  is  not  bound  to  look  for  judgments  against 
one  in  whom  the  record  shows  no  title,  or  for  any  conveyance  from  him,  'or 
sheriff's  deed  on  sale  under  execution  against  him. 

3.  A  person  holding  under  a  contract  of  purchase  of  two  lots  of  ground, 
such  contract  not  being  recorded,  sold  one  of  the  lots  to  a  third  person,  execu- 
ting to  him  an  agreement  in  respect  thereto,  which  was  duly  recorded. 
Thereupon  the  original  contract  of  sale  of  the  two  lots  was  taken  up  and  can- 
celed, the  first  vendor  executing  two  separate  contracts  for  the  lots,  respec- 
tively, to  the  then  several  purchasers  :  Held,  the  recording  of  the  contract  of 
sale  from  the  first  purchaser  to  his  vendee  of  the  one  lot.  afforded  no  notice  to 
subsequent  purchasers  of  the  other  lot  from  the  original  owner,  that  such  first 
purchaser  ever  held  any  interest  in  this  last  named  lot. 

4.  An  immediate  purchaser  of  land  from  one  who  holds  under  a  contract 
of  purchase,  and  who  takes  his  deed  direct  from  the  first  vendor,  may  be 
chargeable  with  notice  of  his  own  vendor's  interest,  as  respects  the  rights  of 
creditors  of  the  latter,  although  the  original  contract  of  purchase  was  never 
recorded, — but  notice  to  such  second  purchaser  would  not,  under  the  circum- 
stances named,  be  notice  to  any  subsequent  purchaser  under  him. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

Mr.  William  H.  Sisson,  for  the  appellant. 

Messrs.  Ela  &  Parker,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  filed  in  the  Superior  Court  of 
Cook  county  May  26,  1875,  by  James  Pringle,  against  Thomas 
Carbine,  to  set  aside  a  sheriff 's  sale  and  deed  to  the  latter,  of 
lot  101,  in  Hull's  subdivision  of  block  19,  in  section  7,  town 
39  north,  range  14  east,  in  Cook  county,  Illinois,  as  being  a 
cloud  upon  the  title  of  Pringle  to  the  lot.  Upon  final  hearing, 
the  court  below  decreed  in  favor  of  the  complainant  the  relief 
sought,  and  the  defendant  appealed. 

One  Charles  J.  Hull  was  the  common  source  of  title.  The 
complainant's  claim  of  title  was  through  mesne  conveyances 
from  Hull.  The  interest  claimed  by  the  defendant  was  under 
a  sheriff's  sale  and  deed  of  the  lot  made  to  him  under  an  exe- 
cution in  favor  of  Goodwillie  and  Kino;  against  one  O'Brien, 
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who  had  made  a  contract  of  purchase  of  the  lot  from  Hull 
and  taken  a  written  agreement  for  a  deed  upon  the  making  of 
future  payments,  O'Brien  having  paid  a  portion  of  the  pur- 
chase money  and  built  a  house  upon  the  lot — our  statute  at 
the  time  of  the  sheriff's  sale  providing  that  the  areal  estate 
which  might  be  sold  under  execution  should  be  held  to  include 
all  interest  of  the  defendant  held  or  claimed  by  virtue  of  any 
deed,  bond,  covenant,  or  otherwise,  for  a  conveyance  of  lands 
in  fee,  for  life  or  for  years." 

The  first  point  made  against  the  decree  is,  that  the  court 
erred  in  admitting  incompetent  evidence  on  the  part  of  com- 
plainant, namely,  an  abstract  of  title  purporting  to  show  a 
memorandum  of  certain  intermediate  conveyances  through 
which  complainant  sought  to  show  a  direct  chain  of  title  from 
Hull,  and  without  which  it  was  not  shown. 

Under  the  act  known  as  the  Burnt  Records  act,  such  an 
abstract  of  title,  under  certain  conditions,  is  made  admissible 
in  evidence.  It  is  objected,  that  the  conditions  were  not 
shown,  to  make  the  abstract  admissible.  The  record  does  not 
show  that  any  objection  was  made  in  the  court  below  to  the 
admission  of  the  abstract  in  evidence,  as  it  should  do  in  order 
to  make  the  objection  available  in  this  court.  Such  an  objec- 
tion can  not  be  made  here  for  the  first  time.  Had  it  been 
made  in  the  court  below,  proof  might  have  been  made  of  the 
circumstances  which  would  warrant  the  receiving  in  evidence 
of  the  abstract  of  title.  Allowing  it  to  go  in  evidence  without 
objection  was  a  waiver  of  such  preliminary  proof.  No  other 
objection  is  made  to  complainant's  derivation  of  title  from 
Hull. 

The  agreement  for  the  sale  and  conveyance  of  the  lot  from 
,Hull  to  O'Brien  was  prior  to  any  deed  from  Hull,  but  it  was 
not  recorded  so  as  to  give  notice  thereof  to  subsequent  pur- 
chasers from  and  under  Hull. 

On  October  18,  1866,  the  agreement  was  made  between 
Hull  and  O'Brien  for  the  sale  and  conveyance,  on  future 
payments,  of  two   lots — 101  and    102 — the   former  being  the 
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only  one  involved  in  this  suit.  On  April  19,  1869,  articles 
of  agreement  were  made  between  O'Brien  and  one  William 
C.  Morris  for  the  sale  and  conveyance  by  O'Brien  to  Morris, 
of  lot  102,  upon  making  certain  future  payments,  $100  having 
been  paid  down,  these  articles  being  recorded  June  7,  1869. 
On  August  1,  1869,  the  original  contract  from  Hull  to 
O'Brien  for  both  lots  was  taken  up  by  Hull,  and  he  gave  in 
place  of  it  two  new  contracts,  one  to  O'Brien  for  lot  101,  on 
payments  running  through  a  series  of  years,  and  one  to  Mor- 
ris for  lot  102.  On  January  17,  1870,  Hull,  under  this  second 
contract  with  O'Brien,  made  a  special  warranty  deed  of  lot 

101  to  William  Williams  which  was  recorded  February  1, 
1870;  Williams  conveyed  to  Dianny  Clark  by  warranty  deed 
made  June  18,  1870,  and  recorded  June  22,  1870;  Dianny 
Clark  conveyed  to  Charlotte  E.  Williams  by  warranty  deed 
made  June  21,  1870,  and  recorded  June  22,  1870,  and  Char- 
lotte E.  Williams  and  William  Williams,  her  husband,  con- 
veyed to  James  Pringle,  the  complainant,  by  warranty  deed 
made  April  7,  1872,  and  recorded  May  25,  1872. 

The  sheriff's  certificate  of  the  sale  of  lots  101  and  102  to 
Elizabeth  Goodwillie,  under  execution  in  favor  of  Goodwillie 
and  King  against  O'Brien,  was  made  September  14,  1869, 
and  recorded  September  15,  1869,  and  the  sheriff's  deed  to 
Thomas  Carbine,  the  defendant,  as  assignee  of  Elizabeth 
Goodwillie,  was  made  December  20,  1870,  and  recorded 
December  22,  1870,  the  date  of  the  judgment  not  appearing. 

It  is  insisted  by  appellant,  that  the  record  of  the  article  of 
agreement  from  O'Brien  to  Morris  was  notice  to  appellee  of 
O'Brien's  interest.     The  lot  described   in  that  agreement  was 

102  ;  lot  101  was  not  named  or  in  any  way  referred  to  therein, 
and  how  the  record  of  that  instrument,  concerning  lot  102, 
could  furnish  any  notice  of  O'Brien's  interest  in  lot  101  does 
not  appear,  and  is  not  attempted  to  be  explained.  It  is  fur- 
ther insisted,  that  the  recording  of  the  sheriff's  certificate  of 
purchase  and  deed  of  the  two  lots  as  sold  under  execution 
against  O'Brien,  was  notice  to  appellee  of  O'Brien's  interest 

20—90  III. 
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in  the  lots.  The  sheriff's  certificate  of  purchase  was  made 
and  recorded  before  any  subsequent  deed  was  taken  from  Hull. 
But  O'Brien's  name  did  not  appear  in  the  chain  of  title  to 
the  lot,  nor  was  he  in  any  way  connected  with  the  title  from 
anything  shown,  as  brought  home  to  the  appellee.  He,  on 
examining  the  title  as  an  intending  purchaser,  had  no  occasion 
and  was  not  bound  to  look  for  judgments  and  incumbrances 
as  agaiust  O'Brien,  or  for  any  conveyance  made  by  him,  or 
sheriff's  deed  on  sale  under  execution  against  him.  Such  a 
purchaser  is  not  chargeable  with  constructive  notice  of  all 
instruments  of  record  by  whomsoever  made,  but  only  of  such 
as  lie  in  the  apparent  chain  of  title,  or  may  be  made  by  one 
in  some  way  connected  with  the  property  involved  in  interest, 
and  it  brought  to  the  notice  of  such  purchaser.  Irish  v.  Sharp, 
89  111.  261;  Manly  v.  Pettee,  38  111.  128;  Dexter  v.  Harris,  2 
Mason,  531. 

Williams,  who  took  the  immediate  conveyance  from  Hull, 
might  be  chargeable  with  notice  of  O'Brien's  interest,  and 
the  execution  sale  and  sheriff's  deed  of  it,  as  his  conveyance 
was  taken  under  O'Brien's  contract  of  purchase.  But  notice 
to  Williams  would  not  be  notice  to  any  of  the  subsequent  pur- 
chasers under  him. 

There  is  no  pretense  of  actual  notice  to  appellee  at  the  time 
he  purchased  in  1872,  of  any  interest  in  O'Brien,  nor  was 
there  any  proof  that  O'Brien  ever  had  any  possession  of  the 
property  further  than  that  he  built  a  house  upon  it,  but  no 
proof  of  notice  of  that  to  appellee. 

The  court  below  was  justified,  from  the  evidence,  in  finding 

that  appellee  occupied  the  position  of  a  bona  fide  purchaser 

without  notice,  and  rightly  decreed  as  it  did. 

The  decree  is  affirmed. 

Decree  affirmed. 
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Paul  A.  Morey 

v. 

The  Warrior  Mower  Company. 

1.  Referee — statute  must  be  pursued.  The  proceedings  before  a  referee 
being  statutory,  must,  in  all  substantial  respects,  pursue  the  statute,  or  they 
can  not  be  sustained. 

2.  Same — report  must  contain  the  evidence.  The  statute  authorizes  no  report 
by  a  referee,  except  one  containing  the  evidence  heard,  and  giving  the  referee's 
conclusions  thereon,  to  which  the  parties  are  entitled  to  be  heard  on  excep- 
tions. If  the  report  fails  to  give  the  evidence,  no  judgment  can  be  entered 
on  it. 

3.  Same — appointment  must  be  by  the  court.  A  referee  under  the  statute 
must  be  appointed  by  an  order  of  the  court  in  the  cause.  No  judgment  can 
be  rendered  on  the  report  of  one  appointed  by  the  written  stipulation  of  the 
parties  only,  though  an  action  at  law  may  lie  on  such  report  as  a  good  award 
at  common  law.  The  referee  is  an  officer  of  the  court  and  can  only  be  appointed 
under  its  order. 

4.  Where  the  parties  to  a  suit  make  an  agreement  out  of  court  to  submit 
the  cause  to  a  third  person,  and  that  the  court  shall  enter  judgment  on  the 
finding  of  such  third  person,  though  not  in  compliance  with  the  statute  in  re- 
ference to  arbitrations,  or  that  concerning  the  appointment,  of  a  referee,  the 
court  may,  by  mutual  consent,  enter  judgment  upon  the  finding,  but  if  it  is 
objected  to,  the  trial  must  proceed  as  at  common  law. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Mr.  Charles  Blanchard,  and  Mr.  L.  W.  Brewer,  for 
the  appellant. 

Mr.  J.  W.  Browne,  and  Mr.  C.  H.  Brush,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  suit  was  commenced  by  appellee  against  appellant 
before  a  justice  of  the  peace  of  La  Salle  county,  where,  on 
trial,  judgment  was  rendered  in  favor  of  appellant.  Appellee 
appealed  from  that  judgment  to  the  circuit  court  of  that  county, 


308  Morey  v.  Warrior  Mower  Co.         [Sept.  T. 

Opinion  of  the  Court. 

and,  while  the  cause  was  there  pending,  the  following  stipula- 
tion in  the  cause  was  reduced  to  writing  and  signed  by  the 
counsel  for  the  respective  parties  and  filed  with  the  circuit  clerk : 

"  It  is  hereby  stipulated  that  this  cause  may  be  referred, 
under  the  statute,  to  Joseph  Hunter,  Esq." 

The  court,  thereupon,  made  an  order  referring  the  cause  in 
accordance  with  this  stipulation.  Hunter  made  no  report, 
and,  subsequently,  the  parties  made  and  filed  with  the  circuit 
clerk  another  stipulation  in  writing,  as  follows,  after  entitling 
the  cause : 

"The  above  cause  is  now  pending  in  circuit  court  for  La 
Salle  county,  Illinois.  It  has  been  referred  to  L.  B.  Crooker 
as  arbitrator.  It  is  hereby  stipulated  by  and  between  the 
plaintiff  and  defendant  that  the  arbitrator  is  to  hear  the  evi- 
dence and  report  his  conclusions  of  law  and  evidence,  and 
upon  his  conclusions  or  his  award  the  circuit  court  shall  enter 
judgment  and  issue  execution  thereon,  and  no  exceptions  shall 
be  taken  to  the  award  as  reported  to  the  circuit  court  by  said 
arbitrator  at  next  term  of  said  court." 

The  attention  of  the  court  does  not  appear  to  have  been 
called  to  this  stipulation,  and  no  order  was  made,  either  vaca- 
ting the  order  appointing  Hunter,  or  appointing  Crooker  as 
referee. 

Crooker's  sole  authority  for  acting  was  the  stipulation  of 
the  parties. 

After  his  appointment,  Crooker  made  the  following  report 
to  the  court: 

"  The  Warrior  Mower  Company  v.  P.  A.  Morey. 

"I,  the  undersigned,  referee  according  to  the  terms  of  the 
stipulation  hereto  annexed,  do  hereby  report  the  following  as 
my  conclusions  of  law  and  fact,  to  the  said  circuit  court: 

"  1st.  That  I  find  that  there  is  due  to  the  plaintiff  from 
the  defendant  the  sum  of  $100. 

"  2d.  That  the  plaintiff  have  and  recover  from  the  defend- 
ant the  sum  of  $100  and  his  costs  herein  to  be  taxed. 
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"And  I  farther  report  that  by  the  consent  of  both  parties 
the  testimony  herein  was  not  reported  in  writing. 

L.  B.  Crooker,  Referee, 

"December  26,  1876." 

Afterwards,  appellee  moved  the  court  below  to  enter  judg- 
ment upon  this  report.  Appellant  appeared  and  resisted  the 
motion,  but  the  court  sustained  it  and  gave  judgment  as  recom- 
mended by  the  report. 

It  is  not  material  to  enter  upon  the  question  which  has 
sometimes  been  mooted,  whether  a  party  assenting  to  the  ap- 
pointment of  a  referee  can  be  thereby  held  to  have  waived  his 
constitutional  right  of  trial  by  jury  so  that  he  can  not  subse- 
quently, before  judgment  is  rendered,  insist  upon  it,  as  the 
judgment  must  be  reversed  on  another  ground. 

It  is  not  claimed  this  judgment  can  be  sustained  as  being 
authorized  by  chap.  10,  Revised  Statutes  1874,  entitled  "Arbi- 
tration and  Award, "  but  it  is  enacted  by  chap.  117  of  the 
same  statutes,  p.  847,  "  That  in  all  common  law  causes  in 
courts  of  record,  after  issue  joined  or  default  entered,  it  shall 
be  competent  for  the  court,  upon  agreement  of  the  parties  or 
their  counsel,  to  appoint  one  or  more  referees,  not  exceeding 
three,  who  shall  have  authority  to  take  testimony  in  such 
cause,  and  report  the  same  in  writing,  together  with  their  con- 
clusions of  law  and  fact,  to  the  court,  and  the  court  shall  have 
power  to  render  judgment  upon  the  filing  of  such  report," 
etc.,  and  it  is  claimed  this  authorizes  the  judgment  as  rendered. 

Apart  from  this  statute,  and  the  statute  in  relation  to  "ar- 
bitration and  awards,"  there  is  no  pretense  of  authority  for 
entering  judgment,  without  the  consent  of  either  party,  upon 
such  a  report.  Doubtless  an  action  at  common  law  might  lie 
upon  this  report  as  a  good  award,  but  then  the  action  would 
be  predicated  upon  it.  The  proceeding  before  a  referee  being 
statutory,  must,  in  all  substantial  respects,  pursue  the  statute 
or  it  can  not  be  sustained.  The  statute  we  have  quoted  pro- 
vides for  the  selection  or  appointment  of  no  referee  except  by 
order  of  court.     It  authorizes  no  report  by  a   referee  except 
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one  containing  the  evidence  heard  and  giving  the  referee's 
conclusions  thereon,  to  which  the  parties  are  entitled  to  be 
heard  on  exceptions. 

It  is  impossible,  therefore,  that  this  reference  can  be  sus- 
tained as  a  compliance  with  the  statute.  This  is  well  illus- 
trated by  reference  to  kindred  cases  where  causes  pending  are 
submitted  to  arbitration  with  an  agreement  that  judgment 
may  be  rendered  thereon,  under  the  statute.  In  such  cases  it 
is  held  nothing  but  a  strictly  substantial  compliance  with  the 
statute  will  authorize  the  court  to  enter  a  judgment  upon  the 
award.  Low  et  al.  v.  Nolte,  15  111.  368;  Weinz  v.  Dopier,  17 
id.  111.  The  referee  is  an  officer  of  the  court,  and  can  only  be 
appointed  by  an  order  of  the  court.  Hoffman  on  Referees, 
p.  2,  §  3. 

It  is  true,  as  counsel  for  appellee  insist,  the  language  of  the 
statute  is  not  imperative  that  the  court  shall  appoint  a  referee, 
but  unless  the  court  does  appoint  him  there  can  be  no  referee, 
for  no  other  mode  of  appointment  is  provided  than  that  by 
the  court.  The  court  should  have  first  vacated  the  order 
appointing  Hunter  and  then  have  made  an  order  appointing 
Crooker  referee,  to  have  constituted  him  a  referee  under  the 
statute. 

The  case  is,  in  no  substantial  respect,  different  from  one  in 
which  the  parties  make  an  agreement  out  of  court  to  submit 
a  cause  to  a  third  party,  and  that  the  court  shall  enter  judg- 
ment upon  his  finding.  The  court  may,  by  mutual  consent, 
enter  judgment  upon  such  a  finding,  but  if  it  is  objected  to, 
the  trial  must  proceed  as  at  common  law,  in,which  a  jury  is 
indispensable,  unless  waived  at  the  time  of  trial. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Frederick  Kohlhammer 

v. 

John  Weisbach. 

Negligence — injury  from  sewer.  Where  a  party's  sewer  and  catch-basin  have 
been  properly  constructed,  so  as  to  carry  off  the  water,  and  have  been  kept  in 
repair,  he  can  not  be  held  liable  for  the  damages  an  adjacent  owner  of  prem- 
ises may  sustain  by  water  overflowing  the  basement  of  his  building,  and  a 
judgment  holding  such  party  liable  will  be  reversed. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Mr.  Henry  D.  P.  Hoiser,  for  the  appellant. 
Mr.  D.  Harry  Hammer,  for  the  appellee. 

Per  Curiam:  This  was  an  action,  brought  to  recover 
damages  caused  by  water  overflowing  the  basement  of  appel- 
lee's premises,  in  May  and  June,  1874, — the  flooding  of  the 
premises  and  consequent  damage  having  been  caused,  as 
claimed  by  appellee,  through  the  neglect  of  appellant,  who 
owned  the  adjoining  premises,  to  keep  his  sewer  in  good  con- 
dition. 

It  is  apparent,  from  the  evidence,  that  the  basement  of  the 
building  occupied  by  appellee  was  overflowed  with  water,  and 
that  he  was  somewhat  damaged  in  his  property,  but  we  are 
not  satisfied,  from  the  proof,  that  the  damages  arise  from  the 
fault  or  negligence  of  appellant,  and  if  appellant  was  blame- 
less, then  the  judgment  can  not  be  sustained.  It  is  true, 
appellee  and  one  of  his  witnesses  testified  that  appellant's 
sewer  was  out  of  order,  but  they  had  not  examined  the  sewer 
before  or  after  the  injury,  and  could  not  testify  with  any 
degree  of  certainty  upon  the  subject. 

The  appellant  called  one  George  as  a  witness,  who  testified, 
in  substance,  that  he  had  been  a  sewer  builder  for  fifteen  years ; 
that  he  put  in  the  sewer  for  appellant;  that  he  examined  it 
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immediately  after  appellee  was  damaged,  and  he  found  the 
sewer  all  right,  the  "  catch-basin  clear  and  the  sewer  clear." 
The  only  defect  he  found  was,  the  pipe  which  conducted  the 
water  from  the  house  to  the  sewer  had  been  cut.  This  defect, 
however,  can  not  be  attributed  to  appellant,  as  appellee  admits 
he  cut  the  pipe  at  the  time  the  water  was  running  on  his  prem- 
ises. The  appellant  testified  that  the  sewer  was  built  accord- 
ing to  the  city's  direction,  under  the  board  of  public  works; 
that  the  sewer  was  never  out  of  order;  that  the  pipe  which 
conducted  the  water  from  the  roof  of  the  house  to  the  sewer 
had  been  twice  cut  or  broken,  and  that  as  soon  as  he  learned 
of  the  fact,  he  had  it  repaired.  Under  this  evidence,  and  it 
does  not  seem  to  be  disputed,  we  can  not  hold  that  the  ver- 
dict was  sustained  by  the  proof. 

If  the  sewer  and  catch-basiu  were  properly  constructed,  so 
as  to  carry  off  the  water,  and  were  kept  in  repair  by  appellant, 
which  the  proofs  seem  to  establish,  we  perceive  no  ground 
upon  which  he  can  be  held  liable  for  the  damages  appellee 
sustained. 

We  are  of  opinion  the  court  erred  in  overruling  a  motion 

for  a  new  trial,  and  upon  this  ground  the  judgment  will  be 

reversed  and  the  cause  remanded. 

Judgment  reversed. 


George  Farnam 

v. 
Frederick  Hohman. 

1.  Landlord  and  tenant — parly  buying  out  tenant.  A  party  purchasing 
and  taking  possession  of  property  from  one  who  is  a  tenant,  takes  but  his  in- 
terest, and  subject  to  his  obligation  to  pay  rent  to  his  landlord. 

2.  Same — notice  to  terminate  tenancy  for  non-payment  of  rent.  A  notice  to 
terminate  a  tenancy  for  non-payment  of  rent  is  not  defective  because  it  fails 
to  mention  any  time  for  the  payment  of  the  rent  due,  and  it  will  be  good  even 
if  it  misdescribes  the  number  of  the  lot,  when   it  is  apparent  that  it  is  not 
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misleading  as  to  the  rent  and  lease  intended,  and  proof  is  made,  without  ob- 
jection, that  the  lot  leased  and  the  one  named  in  the  notice  are  the  same. 

3.  Same — service  of  notice  to  terminate  for  non-payment  of  rent.  Where  a 
tenant  sold  out  his  interest  in  the  demised  premises,  and  the  landlord,  to  ter- 
minate the  tenancy  for  the  non-payment  of  rent,  delivered  a  written  notice  to 
the  father  of  the  party  in  possession,  addressed  to  the  original  tenant,  which 
the  party  in  possession  afterwards  received  and  read,  the  service  of  the  notice 
was  held  sufficient. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Messrs.  Allen,  Barnum  &  Allen,  for  the  appellant. 

Mr.  G.  Gilbert  Gibbons,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  forcible  detainer,  brought  by  Fred- 
erick Hohman  against  George  Farnam,  to  recover  the  posses- 
sion of  the  premises  described  in  the  complaint  as  "  lot  two, 
block  one,  on  Western  avenue,  in  the  original  town  of  Blue 
Island,  Cook  county,  Illinois,  together  with  the  frame  build- 
ings and  ice-houses  thereon. "  Judgment  was  for  the  plaintiff, 
and  the  defendant  appealed. 

It  appears,  from  evidence  in  the  case,  which  is  undisputed, 
that  in  December,  1874,  one  Frederick  Rail,  being  the  owner, 
rented  the  lot  in  question,  upon  which  were  a  dwelling  house 
and  butcher's  shop,  to  one  Schultz,  by  a  verbal  agreement,  to 
December,  1878,  at  $11  per  month.  Schultz  went  into  the 
occupancy,  and  changed  the  shop  into  a  store,  built  an  ice- 
house on  the  premises,  and  put  a  horse  power  on  the  same. 
These  improvements  were  constructed  by  Hohman  for  Schultz, 
and  to  secure  the  payment  of  the  amount  due  therefor  to  Hoh- 
man, Schultz  executed  to  Hohman  a  chattel  mortgage  upon 
the  improvements.  In  January,  1876,  Schultz  sold  a  half 
interest  in  the  premises  and  business  to  one  Theodore  B.  Wil- 
liams, and  on  May  1,  1876,  he  sold  to  Williams  his  remaining 
half  interest,  subject  to  said  chattel  mortgage.     Schultz,  on 
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May  27,  1876,  made  a  written  power  of  attorney  to  one  Asa 
Farnam,  authorizing  him  to  convey  the  store,  ice-house  and 
horse  power,  placed  by  Schultz  on  the  premises,  and  on  June 
13,  1876,  Farnam,  as  such  attorney,  conveyed  the  same  by 
bill  of  sale  to  Hohmau,  in  settlement  of  his  claim  and  of  his 
chattel  mortgage  securing  the  same.  Afterward,  on  July  11, 
1876,  Williams  sold  and  transferred  all  his  interest  in  the 
premises  and  business  to  the  appellant,  George  Farnam,  and 
his  brother,  Jason  Farnam,  who  occupied  the  premises  from 
that  time  to  the  time  of  bringing  the  suit. 

The  disputed  question  of  fact  on  which  the  decision  of  the 
case  depends,  is  as  to  the  relation  which  Williams  assumed 
toward  Hohman  on  June  13,  1876,  (the  time  of  the  sale  to  the 
latter,) — whether  it  was  that  of  tenant  of  the  whole  or  only 
a  part  of  the  premises.  Hohman  went  to  Rail,  the  owner  of 
the  ground  and  dwelling,  and  landlord  of  Schultz,  in  the  fore- 
part of  June,  1876,  and  rented  the  said  premises  to  January, 
1878,  at  the  rent  of  $10  per  month.  Williams  was  present  at 
the  sale  on  June  13th,  and  Hohman  contends,  that  at  that 
time  Williams  attorned  to  him,  and  agreed  to  rent  of  him  the 
whole  premises,  both  houses  and  land,  at  the  rent  of  $15  per 
month,  whereas  Farnam  claims  that  at  that  time  Williams 
only  agreed  to  pay  Hohman  $4  per  month  for  that  portion 
then  conveyed  to  Hohman,  viz:  the  store,  ice-house  and  horse 
power. 

The  testimony  on  this  point  was  conflicting.  The  jury 
must  have  decided  it  in  favor  of  Hohman,  that  the  agreement 
was  as  he  contends,  and  we  can  not  say  that  their  finding  of 
the  weight  of  evidence  should  be  disturbed.  Such,  then, 
being  taken  as  the  agreement,  appellant,  who  came  in  after- 
ward under  Williams,  took  but  his  interest,  and  subject  to  his 
obligation  to  pay  rent  to  Hohman  for  the  whole  premises. 

The  suit  was  instituted  as  upon  a  termination  of  the  lease 
to  Williams  under  section  8  of  the  Landlord  and  Tenant  act, 
Rev.  Stat.  1874,  p.  658,  which  provides,  that  after  demand  of 
payment  of  rent  in  arrear,  the  landlord  may  notify  the  tenant, 
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in  writing,  that  unless  payment  is  made  within  a  time  men- 
tioned in  the  notice,  not  less  than  five  days  after  the  service 
thereof,  the  lease  will  be  terminated. 

Objection  is  taken  to  the  service  of  the  notice.  It  was  a 
written  notice,  signed  by  Hohman,  and  addressed  to  Williams, 
and  served  by  delivering  it  to  Asa  Farnam.  Sec.  10  provides, 
the  notice  may  be  served  by  delivery  to  the  tenant,  or  by 
leaving  the  same  with  some  person  residing  on  or  in  posses- 
sion of  the  premises.  Evidence  was  introduced  that  Asa 
Farnam  was  not  residing  on,  or  in  possession  or  charge  of, 
the  premises,  and  had  nothing  whatever  to  do  with  them; 
but  appellant  himself  testifies :  "  The  same  day  the  notice 
was  served  on  father  (Asa  Farnam)  I  saw  it.  He  told  me  it 
had  been  served  on  him,  and  I  went  to  the  drawer  where  he 
had  put  it,  got  it  and  read  it.  I  was  then  living  in  the  house 
and  occupying  the  premises."  We  think  this  shows,  suffi- 
ciently, service  by  leaving  a  copy  with  a  person  residing  on 
or  in  possession  of  the  premises.  The  service  is  not  required 
to  be  by  an  officer.  There  is  no  force  in  the  objection  that 
the  notice  mentioned  no  time  for  the  payment  of  the  rent, 
except,  as  it  did,  within  five  days  from  the  date  of  the  service 
of  the  notice.     The  statute  was  followed  in  this  respect. 

The  point  is  made  that  there  is  a  discrepancy  between  the 
premises  as  described  in  the  notice  and  in  the  complaint, 
being  in  the  notice,  "lot  2,  of  block  1,  of  Robinson's  addition 
to  Blue  Island,"  and  in  the  complaint,  "lot  2,.  block  1,  on 
Western  avenue,  in  the  original  town  of  Blue  Island."  There 
was  the  testimony  of  appellee,  which  was  undisputed  and  not 
objected  to,  that  the  thus  differently  described  premises  were 
the  same  premises,  and  that  they  were  the  premises  leased  by 
Rail  to  him,  and  by  him  to  Williams.  We  think  there  could 
have  been  no  misleading  or  uncertainty  from  the  notice  as  to 
what  were  the  rent  and  lease  intended,  and  that  there  was  no 
fatal  defect  in  the  notice  in  the  respect  last  named. 

The  objections  taken  to  the  giving,  refusing  and  modifying 
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of  instructions  are  sufficiently  disposed  of  by  what  has  already 
been  said. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


The  Chicago  and  Iowa  Railroad  Company 

v. 
Robert  Hopkins  et  al  Exrs.,  etc. 

1.  Right  of  way — right  to  damages  to  land  not  taken.  On  the  condemnation 
of  land  for  a  right  of  way  for  a  railroad,  the  evidence  will  be  confined  to  the 
particular  lands  described  in  the  petition,  unless  the  defendant  files  a  cross- 
petition  setting  up  that  he  is  the  owner  of  other  ground  not  described  in  the 
original  petition,  which  will  be  damaged,  and  makes  claim  to  have  the  damages 
thereto  likewise  assessed. 

2.  Same — what  is  a  cross-petition  for  damages  to  other  lands.  Where  the  de- 
fendant files  a  pleading,  in  which  he  says  "he  is  the  owner  of  the  lands  men- 
tioned in  the  petition,  and  other  lands  contiguous  thereto,  making  a  farm  of 
730  acres  in  a  compact  body ;  that  the  railroad  company  takes  about  12  acres 
out  of  his  farm,  dividing  wood,  water  and  timber  from  the  balance  of  the 
farm;  that  the  land  thus  taken  is  of  the  value  of  $150  per  acre,  and  the  dam- 
age by  reason  of  cutting  the  farm  is  $10,000,  and  he  respectfully  asks  that  his 
compensation  may  be  awarded  to  him  as  shall  be  just  and  proper,"  this  will 
be  sufficient  to  answer  the  purpose  of  a  cross-petition  for  damages  to  contiguous 
lands,  and  will  give  the  court  jurisdiction  as  to  the  claim  of  such  damages. 

3.  Same — damages.  Where  the  owner,  over  whose  land  a  right  of  way  is 
sought,  by  cross-petition,  claims  damages  to  other  parts  of  the  same  tract,  an 
instruction  confining  the  assessment  of  the  jury  to  the  strip  of  land  actually 
taken,  and  excluding  any  consideration  of  damages  to  the  remainder  of  the 
farm,  is  properly  refused. 

4.  Same — right  to  damages  by  purchaser  after  occupation  of  right  of  way. 
Where  a  railroad  is  located  and  operated  over  land  belonging  to  an  estate, 
without  condemnation,  or  otherwise  acquiring  the  right  of  way,  the  taking  and 
retaining  the  land  used  is  a  continuing  trespass,  and  on  judicial  sale  the  whole 
land,  including  the  so-called  right  of  way,  passes  to  the  purchaser,  and  he 
will  be  entitled  to  compensation  for  the  land  taken  and  damages  for  any  in- 
jury to  the  part  not  so  taken,  on  a  proceeding  to  condemn. 

5.  Same — condemnation  not  complete  until  payment.  A  condemnation  of  land 
for  right  of  way,  upon  due  proceedings,  will  not  deprive  the  owner  of  his  title, 
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or  right  of  possession,  or  of  alienation,  without  payment  of  the  compensation 
and  damages  awarded. 

6.  Same — value  of  land  taken — at  what  time  to  be  fixed.  Where  land  has 
been  taken  and  occupied  for  railroad  purposes  prior  to  instituting  proceedings 
to  condemn,  the  value  of  the  land  taken  at  the  time  of  the  condemnation  is 
the  value  to  be  ascertained,  the  owner  being  entitled  to  any  advance  between 
that  time  and  the  actual  taking  of  the  land;  and  when  the  land  is  sold  after 
its  occupation  for  a  right  of  way,  and  before  proceedings  to  condemn,  the  pur- 
chaser will  be  entitled  to  the  advance  in  value. 

7.  Same — when  purchaser  may  maintain  ejectment.  The  purchaser  of  land 
over  which  a  railroad  is  constructed  and  operated  without  having  acquired 
the  right  of  way,  may,  upon  receiving  a  conveyance  of  the  legal  title,  maintain 
ejectment  against  the  company  for  the  land  so  tortiously  taken  and  occupied. 

8.  Same — proceeding  to  condemn  admits  defendant's  title  and  right  to  compensa- 
tion. A  proceeding  to  condemn  land  as  the  property  of  the  defendant,  and 
asking  to  have  the  defendant's  compensation  assessed,  is  an  admission  of  his 
title  and  right  to  compensation  for  the  land  sought  to  be  appropriated  for  right 
of  way. 

9.  Same — elements  of  damage.  As  elements  of  damage,  the  fact  that  the  railroad 
separates  the  wood,  water  and  timber  from  the  balance  of  the  farm,  the  incon- 
venience to  the  owner  from  the  perpetual  use  of  the  track  for  moving  trains 
over  it,  danger  to  stock  kept  on  the  farm,  and  many  other  things,  may  be  con- 
sidered, as  well  as  the  actual  increase  or  decrease  in  the  market  value  of  the 
farm  occasioned  by  the  road. 

10.  New  trial — assessment  of 'damages  for  right  of  way.  Where  the  jury,  in 
a  proceeding  to  condemn  land  for  a  right  of  way  by  a  railroad  company,  go 
upon  the  land  in  person  and  examine  the  same,  such  examination  is  in  the  nature 
of  evidence,  and  in  such  case,  even  though  the  preponderance  of  the  evidence 
presented  in  the  record  is  clearly  against  so  large  an  assessment  as  found  by  the 
jury,  a  new  trial  will  not  be  granted,  as  the  facts  ascertained  by  the  personal 
investigation  may  have  fully  justified  the  verdict. 

Writ  of  Error  to  the  Circuit  Court  of  Kendall  county; 
the  Hon.  H.  H.  Cody,  Judge,  presiding. 

Messrs.  Kretzinger  &  Yeeder,  for  the  plaintiff  in  error. 
Messrs.  Kichoeson  &  Snow,  for  the  defendants  in  error. 
Mr.  Justice  Baker  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding,  commenced  by  the  Chicago  and 
Iowa  Railroad  Company,  under  the  Eminent  Domain  act, 
against  Robert  Hopkins,  Christ.  Reingardt  and  Henry  Ahrens, 
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to  condemn  a  certain  strip  of  land  described  in  the  petition, 
for  right  of  way.  The  land  in  question  is  located  in  De  Kalb 
county,  and  the  petition  was  filed  in  that  county,  but  subse- 
quently, by  agreement  of  parties,  the  venue  of  the  cause  was 
changed  to  the  circuit  court  of  Kendall  county.  A  trial  was 
had  in  this  latter  county  in  August,  1875,  in  vacation,  before 
the  judge  and  a  jury.  The  jury  fixed  the  compensation  and 
damages  of  Hopkins  at  $1500,  and  further  found  that  Rein- 
gardt  and  Ahrens,  who  were  tenants  of  Hopkins,  had  no  in- 
terest in  the  land,  and  were  not  entitled  to  any  compensation 
or  damages.  A  motion  for  a  new  trial  was  overruled,  and  a 
judgment  was  rendered  on  the  verdict.  The  company  brings 
the  record  to  this  court  and  assigns  various  errors. 

The  lands  described  in  the  petition  are  all  situate  in  sections 
15  and  16,  town  38,  range  5  east,  but  upon  the  trial  Hopkins 
was  permitted  to  introduce  evidence  as  to  damages  to  his 
whole  farm  of  some  730  acres,  a  portion  of  which  farm  is 
located  in  section  21,  and  which  portion  is  distant  100  rods 
from  the  railroad  at  the  nearest  point. 

It  was  decided  by  this  court  in  the  case  of  Mix  v.  Lafayette, 
Bloomington  and  Mississippi  Railway  Co.  67  111.  319,  the 
evidence  should  be  confined  to  the  particular  lots  described  in 
the  petition,  unless  the  defendant  filed  a  cross-petition  setting 
up  he  was  the  owner  of  other  ground  not  described  in  the 
original  petition,  which  would  be  damaged,  and  made  claim 
to  have  the  damages  thereto  likewise  assessed. 

In  Jones  v.  Chicago  and  Iowa  Railroad  Co.  68  111.  380,  it 
was  held,  if  appellant  had  desired  to  have  the  damages  assessed 
for  injuries  sustained  to  lands  owned  by  him  contiguous  to  the 
tract  described  in  the  petition,  he  ought  to  have  filed  a  cross- 
petition.  Peoria,  Atlanta  and  Decatur  Railroad  Co.  v.  Saw- 
yer, 71  111.  361,  is  to  the  same  effect. 

The  case  of  City  of  Bloomington  v.  Miller,  84  111.  621,  cited 
by  defendants  in  error,  announced  no  different  rule,  but  ex- 
pressly referred  to  the  Mix  case,  and  recognized  the  rule  therein 
enunciated;  and  the  decision  in  the  Bloomington  case  is  based 
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upon  the  fact  the  lot  10  mentioned  in  the  record  in  said  case 
is  a  part  of  the  block  3  mentioned  in  the  petition. 

It  appears,  however,  the  defendant  Hopkins  filed  in  this 
cause  a  pleading,  in  substance  as  follows: 

"  And  the  said  Eobert  Hopkins  comes  and  says  that  he  is 
the  owner  of  the  lands  mentioned  in  the  petition,  and  other 
land  contiguous  thereto,  making  a  farm  of  730  acres  in  a  com- 
pact body;  that  said  railroad  company  takes  about  12  acres 
out  of  his  farm,  dividing  wood,  water  and  timber  from  the 
balance  of  the  farm;  that  the  land  thus  taken  is  of  the  value 
of  $150  per  acre,  and  the  damage  by  reason  of  cutting  the 
farm  is  $10,000,  and  he  respectfully  asks  that  his  compensa- 
tion and  damages  may  be  awarded  to  him  as  shall  be  just  and 
proper." 

Few  formal  pleadings  seem  to  be  required  in  this  class  of 
cases.  The  only  pleadings  expressly  mentioned  in  the  statute 
are,  the  petition  provided  for  in  the  second  section  of  the  act, 
and  the  cross-petition,  provided  for  in  the  eleventh  section,  to 
be  filed  by  any  person  interested  in  the  property  to  be  taken 
or  damaged  who  has  not  been  made  a  party  defendant  to  the 
original  petition.  No  provision  is  made  for  an  answer  to 
either  the  original  or  cross-petitions.  Either  with  or  without 
an  answer,  and  without  any  formal  issue  joined,  both  the 
party  authorized  to  take  or  damage  property,  and  the  parties 
defendant,  whether  made  such  originally  or  on  their  own 
motion  by  cross-petition,  have  the  right,  under  the  law,  to 
appear  at  the  time  fixed  for  the  hearing  of  the  petition,  and 
to  challenge  jurors  as  in  other  civil  cases,  and  to  offer  and  in- 
troduce proofs  before  the  jury.  The  object  of  filing  the  peti- 
tion and  cross-petitions  is  to  give  the  court  jurisdiction  of 
the  subject  matter  of  the  inquiry,  and  all  the  subsequent  pro- 
ceedings are  based  upon  the  petition  or  petition  and  cross- 
petitions,  as  the  case  may  be.  All  evidence  oifered  must  be 
pertinent  to  the  subject  of  inquiry  involved  in  the  proceeding, 
and  the  subject  of  inquiry  involved  is  to  be  determined  from 
the  petition  and  cross-petitions  filed.     Hence   the  necessity, 
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although  no  express  statutory  provision  is  made  therefor,  of  a 
cross-petition  or  of  some  written  statement  of  claim  for  com- 
pensation or  damages,  in  cases  where  a  defendant  to  the  original 
petition  seeks  to  recover  for  contiguous  property  not  mentioned 
in  such  petition.  This  is  the  principle  that  underlies  the  cases 
to  which  reference  has  been  made. 

The  pleading  filed  by  Hopkins  in  this  cause  is  substantially 
a  cross-petition,  and  sufficiently  complies  with  all  the  necessary 
requirements  of  the  law  and  of  the  former  decisions  of  the 
court,  at  least  to  give  jurisdiction  of  the  subject  matter  of  the 
proposed  inquiry.  It  may  be  the  court  would  have  required, 
if  it  had  been  asked  so  to  do  by  plaintiff  in  error,  the  defend- 
ant Hopkins  to  make  his  cross-petition  or  statement  of  addi- 
tional claim  for  damages  more  specific  in  some  respects, — but 
this  was  not  done.  As  it  is,  the  court  and  the  parties  are 
fully  advised,  by  the  affirmative  allegations  of  this  pleading, 
that  Hopkins  claims  to  be  the  owner,  not  only  of  the  lands 
mentioned  in  the  petition,  but  of  other  lands  contiguous 
thereto,  making  altogether  a  farm  of  730  acres  in  a  com- 
pact body ;  that  the  railroad  company  takes,  about  12  acres 
out  of  this  farm,  and  divides  the  wood,  water  and  timber  from 
the  balance  of  the  farm;  that  he  claims  the  land  thus  taken 
is  of  the  value  of  $150  per  acre,  and  the  damages  to  the  whole 
farm  are  $10,000  by  reason  of  thus  cutting  the  farm.  And, 
after  thus  setting  forth  the  damages  as  to  his  whole  farm  of 
730  acres  in  a  compact  body,  and  the  special  causes  of  his 
damages,  he  prays  for  affirmative  relief,  and  that  such  com- 
pensation and  damages  shall  be  awarded  to  him  as  shall  be 
just  and  proper. 

It  is  also  insisted,  the  court  below  erred  in  admitting  evi- 
dence as  to  the  value  of  seven  acres  of  the  right  of  way  over 
the  farm,  and  as  to  damages  to  some  223  acres  of  the  farm 
known  as  the  Ward  land,  said  seven  acres  being  also  a  part 
of  said  Ward  land.  It  appears  said  230  acres  had  belonged 
to  the  Ward  estate,  and  a  decree  of  court  had  been  rendered 
for  its  sale ;  that  it  was  advertised  to  be  sold  on  the  5th  day 
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of  December,  1871,  and  the  railroad  track  was  laid  through 
it  the  last  of  November  or  first  of  December,  1871,  without 
the  company  having  acquired  any  right  of  way  across  it,  by 
grant  or  by  any  of  the  modes  prescribed  by  law,  while  it  was 
so  advertised.  When  Hopkins  was  about  to  purchase  it,  he 
had  a  conversation  with  Hinkley,  the  president  of  plaintiif  in 
error,  in  reference  to  the  purchase  by  him  (Hopkins)  of  said 
land,  and  the  grant  of  a  right  of  way  to  the  company  across 
it.  Hopkins  did  purchase  said  land  at  such  sale  and  procure 
a  deed  therefor,  on  said  fifth  day  of  December. 

It  is  urged,  Hopkins  purchased  said  land  with  the  right  of 
way  thereon  fully  occupied  and  in  use  by  the  company — that 
he  did  not  purchase  the  right  of  way  nor  any  right  to  recover 
damages  with  the  land,  and  can  not  be  entitled  to  recover 
therefor  in  this  proceeding. 

The  company  was  a  mere  intruder.  It  had  no  easement  or 
right  of  way,  and  the  purchaser  at  the  judicial  sale  was  not 
bound  to  take  notice  of  a  right  that  had  no  existence  in  fact. 
The  constitution  itself  provides,  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just  compensation, 
and  the  act  of  the  corporation  in  taking  and  retaining  the 
land  was  a  continuing  trespass.  The  title  of  the  Ward  heirs 
was  unincumbered  by  any  right  of  way  in  the  company,  and 
that  title  to  the  whole  land,  including  the  so  called  right  of 
way,  passed  by  the  judicial  sale  and  deed  to  Hopkins.  Even 
a  condemnation,  upon  due  proceedings,  will  not  deprive  the 
owner  of  his  title  or  right  of  possession  or  of  alienation,  without 
payment  of  the  amount  awarded.  The  last  act  must  be  per- 
formed before  the  law  will  regard  the  land  as  taken  or  acquired. 
Here,  no  proceedings  to  condemn  were  even  instituted  until 
March,  1875 — more  than  three  years  after  Hopkins  had  ac- 
quired title.  The  valuetof  the  land  taken  at  the  time  of  the 
condemnation  is  the  value  to  be  ascertained,  the  owner  being 
entitled  to  the  benefit  of  any  advance.  Cook  v.  South  Park 
Commissioners,  61  111.  115.  We  are  unable  to  see  upon  what 
theory  the  Ward  heirs  would  be  entitled  to  recover  the  in- 
21—90  III. 
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creased  value  of  lands,  the  title  of  which  had  passed  from  them 
by  a  judicial  sale  years  before  any  condemnation.  The  tor- 
tious act  of  the  company  deprived  neither  them  nor  their 
grantee  of  any  right,  and  invested  the  company  with  no  title 
or  legal  possession.  Hopkins,  after  the  conveyance  to  him, 
might  have  maintained  ejectment. 

Again,  this  proceeding  for  condemnation  was  an  acknowl- 
edgment of  his  title.  The  petition  filed  by  the  company 
admits  and  states  the  company  has  no  right  of  way  over  the 
very  land  now  in  question,  and  no  title  thereto,  and  further, 
that  said  Hopkins  is  the  owner  thereof,  and  prays  the  court 
to  cause  lo  be  assessed  the  compensation  to  be  paid  to  him  by 
reason  of  the  taking  and  appropriation  of  said  right  of  way  to 
the  use  of  the  company.  The  plaintiff  in  error  now  complains 
because  the  court  has  done  the  very  thing  it  asked  the  court 
to  do.  The  position  now  assumed  seems  to  be  wholly  with- 
out either  law  or  justice  to  support  it,  and  is  not  entitled  to 
any  consideration  from  this  court. 

The  9th  and  10th  instructions  asked  by  plaintiff  in  error 
would  have  confined  the  assessment  of  the  jury  to  the  value 
of  the  one  hundred  foot  strip  actually  taken  and  occupied  by 
it,  wholly  excluding  any  consideration  of  damages  to  the 
remainder  of  the  farm,  and  said  instructions  were  properly 
refused  by  the  court. 

The  8th  instruction  asked  and  refused,  is  too  narrow,  when 
tested  by  the  rule  of  this  court  as  announced  in  Roekford,  Roek 
Island  and  St.  Louis  Railroad  Co.  v.  MeKinley,  64  111.  338, 
Jones  v.  Chicago  and  Iowa  Railroad  Co.  68  id.  380,  Wilson 
v.  Roekford,  Rock  Island  and  St.  Louis  Railroad,  Co.  59  id. 
273,  and  other  cases.  As  elements  of  damage,  the  fact  the 
railroad  separates  the  wood,  water  and  timber  from  the  bal- 
ance of  the  farm,  the  inconvenience  to  the  owner  from  the 
perpetual  use  of  the  track  for  moving  trains  over,  danger  to 
stock  kept  on  the  farm,  and  many  other  things,  may  be  con- 
sidered, as  well  as  the  actual  increase  or  decrease  in  the  market 
value  of  the  farm  occasioned  by  the  road. 
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The  4th  instruction  given  for  defendants  in  error,  and  which 
was  excepted  to  by  plaintiff  in  er»or,  seems  to  be  in  conformity 
with  the  views  herein  expressed,  and  the  court  did  not  err  in 
giving  it. 

It  is  also  urged,  the  verdict  of  the  jury  was  contrary  to  the 
evidence,  and  that  the  damages  are  excessive.  There  is  very 
considerable  conflict  of  opinion  among  the  witnesses  as  to  the 
damages  to  the  balance  of  the  land  and  the  benefits  conferred 
by  the  building  of  the  road,  and  it  was  for  the  jury  to  deter- 
mine as  to  the  weight  of  the  evidence.  Upon  the  evidence 
preserved  in  the  record,  we  might  be  inclined  to  think  plain- 
tiff in  error  introduced  not  only  more  witnesses  as  to  relative 
benefits  and  damages,  but  better  informed  witnesses,  and  that 
upon  such  evidence,  if  considered  alone,  the  assessment  of 
damages  should  have  been  for  a  less  amount. 

But,  it  also  appears,  from  the  record,  that  in  conformity  with 
section  nine  of  the  Eminent  Domain  act,  and  by  agreement  of 
parties,  the  jury,  after  being  duly  impanneled  and  sworn,  and 
pending  trial,  went,  in  charge  of  the  sheriif,  upon  the  premises 
and  examined  the  strip  of  land  sought  to  be  taken  and  the 
farm  alleged  to  be  damaged.  What  the  jury  then  and  there  saw 
and  learned,  from  their  own  personal  observation  of  the  locus 
in  quo,  we  can  not  know.  It  is  the  evident  intention  of  the 
law  such  personal  examination  by  the  jury  is  in  the  nature  of 
evidence  to  be  considered  by  them,  and  to  what  extent  they 
were  influenced  by  such  examination  in  their  assessment  it  is 
impossible  to  tell.  The  results  of  the  personal  investigation 
may  have  been  such  as  to  have  fully  justified  the  assessment 
made,  even  if  it  was  clear  the  preponderance  of  the  evidence 
preserved  in  the  record  was  against  so  large  an  amount. 

We  are  of  opinion  the  judgment  herein  should  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dickey  took  no  part  in  the  consideration  of 
this  case. 
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Albert  Grundeis  et  al. 

v. 
Edward  A.  Hartwell. 

1.  Mechanic's  lien — what  is  an  express  contract.  A  contract  for  the  fur- 
nishing of  material  to  be  used  in  a  building,  fixing  the  prices  for  the  articles 
to  be  delivered,  but  leaving  all  other  matters  to  be  implied,  is  not  an  express 
contract,  within  the  meaning  of  that  term  in  the  lien  law.  In  such  case,  if 
the  materials  are  all  furnished  within  one  year  from  the  commencement  of  the 
delivery  thereof,  the  material-man  will  be  entitled  to  a  lien. 

2.  Same — apportionment  of  proceeds  of  sale  among  several  claimants.  Under 
the  statute  giving  prior  incumbrancers  a  preference  to  the  extent  of  the  value 
of  the  land  at  the  time  of  making  the  contract,  and  the  mechanic  or  material- 
man a  preference  in  respect  to  the  value  of  the  improvement,  the  court,  on 
decreeing  a  sale  of  premises  for  a  mechanic's  lien,  should  find  the  value  of  the 
building  and  of  the  lot  before  the  improvement,  and  determine  what  propor- 
tion of  the  proceeds  shall  be  paid  to  the  lien-holder  and  what  to  the  several 
prior  incumbrancers.  It  is  error  not  to  do  this,  but  to  require  the  lien  of  the 
mechanic  or  material-man  to  be  first  paid. 

3.  Practice — time  to  object  for  a  variance.  A  defendant  failing  to  object,  on 
a  trial  or  hearing  of  a  proceeding  for  a  mechanic's  lien,  to  evidence,  on  the 
ground  of  variance,  waives  the  objection,  and  can  not  urge  the  same  in  this 
court  for  the  first  time. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

Messrs.  Forrester  &  Beem,  for  the  appellants. 

Mr.  Morton  Culver,  for  the  appellee. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court: 

This  was  a  petition  to  enforce  a  lien  for  the  value  of  certain 
sash,  doors,  and  other  materials,  furnished  by  appellee,  and 
used  in  a  building  which  appellants,  Albert  and' Augustus 
Grundeis,  were  erecting  in  the  city  of  Chicago. 

It  is  first  urged,  in  behalf  of  appellants,  that  the  contract 
set  out  in  the  petition  is  an  express  contract,  and  there  being 
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no  time' fixed  for  the  delivery  of  materials  or  for  payment,  no 
lien  can  Be  decreed.  It  is  true,  that,  under  sec.  -3  of  the  Lien 
act  of  1874,  where  the  contract  is  express,  no  lien  is  created 
if  the  time  stipulated  for  the  completion  of  the  work  or  fur- 
nishing materials  is  beyond  three  years  from  the  commence- 
ment thereof,  or  the  time  of  payment  beyond  one  year  from 
the  time  agreed  upon  for  the  completion  of  the  work.  But 
the  contract  set  out  in  the  petition  in  this  case  was  not  an  ex- 
press contract ; — it  contained  no  element  of  an  express  agree- 
ment. The  prices  for  the  articles  to  be  furnished  may  have 
been  agreed  upon,  but  all  else  was  to  be  implied.  The  peti- 
tion contained  the  averment  that  the  materials  were  furnished 
within  one  year  from  the  commencement  of  the  delivery 
thereof,  and  set  up  an  implied  agreement,  which  brought  it 
clearly  and  fully  within  the  terms  and  conditions  of  the  statute. 

It  is  also  urged  that  there  was  a  variance  between  the  proof 
and  the  averments  in  the  petition.  If  that  be  true,  we  can  not 
for  that  reason  reverse  the  decree.  If  the  proof,  when  of- 
fered in  evidence,  did  not  correspond  with  the  averments  of 
the  petitioner,  it  was  the  duty  of  appellants  to  object  to  the 
introduction  of  the  evidence.  As  they  failed  to  object  then, 
the  point,  now  made  for  the  first  time,  comes  too  late.  Had 
there  been  a  clear  variance,  and  had  the  objection  been  made 
in  the  circuit  court,  and  had  petitioner  failed  to  amend  the 
petition,  then  the  point  might  have  been  successfully  urged  in 
this  court. 

It  is  next  claimed  that  the  court  erred  in  decreeing  that  out 
of  the  proceeds  of  the  sale  the  master  should  pay,  first,  peti- 
tioner the  whole  amount  of  his  claim,  and  then  pay  the  claim 
of  Rose  A.  Forrester,  and  lastly,  the  claim  of  Christiana 
Grundeis. 

It  appears,  from  the  evidence,  that  Rose  A.  Forrester  held 
a  mortgage  on  the  premises  for  $15,000,  and  that  Christiana 
Grundeis  held  a  second  mortgage  for  $20,000.  Each  of  these 
mortgages  was  a  lien  upon  the  premises  before  the  building  was 
erected,  and  before  the  materials  were  furnished  by  petitioner. 
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Section  17,  Revised  Statutes  1874,  p.  667,  declares:  "No 
incumbrance  upon  land  created  before  or  after  the  making  of 
a  contract  under  the  provisions  of  this  act,  shall  operate  upon 
the  building  erected  or  materials  furnished,  until  the  lien  in 
favor  of  the  person  doing  the  work  or  furnishing  the  mate- 
rials shall  have  been  satisfied  ;  and  upon  questions  arising 
between  previous  incumbrancers  and  creditors,  the  previous 
incumbrancer  shall  be  preferred  to  the  extent  of  the  value  of 
the  land  at  the  time  of  making  the  contract  ;  and  the  court 
shall  ascertain,  by  jury,  or  otherwise,  as  the  case  may  require, 
what  proportion  of  the  proceeds  of  any  sale  shall  be  paid  to 
the  several  parties  in  interest." 

The  court  found  the  value  of  the  building,  but  did  not  find 
the  value  of  the  lot,  and  failed  to  determine  the  proportion  of 
the  proceeds  of  the  sale  to  which  the  parties  were  entitled,  as 
required  by  the  statute  supra,  but,  instead  of  pursuing  this 
course,  the  court  decreed  a  sale  of  the  premises,  and  that  peti- 
tioner should  be  first  paid  from  the  proceeds  of  the  sale. 

This  was  error.  The  petitioner  had  a  first  lien  on  the  build- 
ing, but  a  third  lien  on  the  lot.  As  the  two  mortgages  were 
liens  upon  the  lot  before  the  materials  were  furnished  by  pe- 
titioner, Rose  A.  Forrester  had  a  first  lien  on  the  lot  and  a 
second  lien  on  the  building,  while  Christiana  Grundeis,  the 
other  mortgagee,  had  a  second  lien  on  the  lot  and  a  third  lien 
on  the  building.  The  proceeds  of  the  sale  ought  to  have  been 
distributed  between  the  parties  according  to  the  priority  of 
lien  of  the  respective  parties  upon  the  building  and  lot,  after 
the  value  of  each  had  been  ascertained  and  the  proportion  de- 
termined. 

The  statute  involved  in  this  case  has  been  before  the  court 
before,  and  the  construction  given  it  is  uniform.  Croskey  v. 
Northwestern  Manufacturing  Co.  48  111.  481. 

The  decree  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Decree  reversed. 
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John  K.  Russell  et  al. 

v. 

R.  F.  Lillja. 

1.  Burnt  record — petition  to  restore  record  of  judgment  Where  a  petitioner 
to  restore  the  record  of  a  judgment  destroyed  by  fire,  shows  in  his  petition 
that  the  judgment  was  in  his  favor,  this  will  sufficiently  show  his  interest  and 
right  to  file  the  petition. 

2.  The  petition  in  such  case  need  not  specifically  aver  that  the  destruction 
of  the  record,  if  not  restored,  will  result  in  damage  to  the  petitioner.  That  is 
sufficiently  shown  by  a  statement  that  he  is  the  plaintiff  in  the  judgment, 
payment  of  which  can  not  be  enforced  until  its  restoration. 

3.  The  petition  must  state  substantially  what  the  record  sought  to  be 
restored  contained,  but  it  is  not  required  to  state  it  in  hcec  verba,  or  in  minute 
detail. 

4.  A  petition  to  restore  the  record  of  a  judgment  which  alleges  that  there 
was  a  declaration  in  assumpsit  on  a  promissory  note  made  by  the  defendant 
payable  to  the  plaintiff,  an  appearance  of  the  defendant  by  attorney  in  fact, 
a  warrant  of  attorney  filed,  and  its  execution  duly  proved,  a  cognovit  filed 
confessing  the  action  and  plaintiff's  damages,  and  an  order  of  court  reciting 
these  facts  and  rendering  judgment  for  the  amount,  and  awarding  execution, 
shows  the  substance  of  a  good  record  and  judgment  by  confession.  The  con- 
tents of  the  declaration,  or  a  description  of  the  note  as  to  date,  amount,  time 
of  payment,  rate  of  interest,  etc.,  are  not  essential  to  be  stated  in  the  petition  in 
this  character  of  cases. 

5.  It  is  not  essential  that  a  petition  to  restore  the  record  of  a  judgment  by 
confession  should  state  the  name  of  the  attorney  who  entered  the  defendant's 
appearance  and  filed  the  cognovit,  the  substance  of  the  matter  being  the  ap- 
pearance by  attorney,  whether  his  name  appears  in  the  order  or  is  omitted. 

6.  Where  the  record  of  a  judgment  by  confession  is  sought  to  be  restored 
after  its  destruction,  only  so  much  need  be  stated  in  the  petition  as  shows  the 
court  had  jurisdiction  of  the  parties  and  of  the  subject  matter,  and  that  the 
matter  was  adjudicated,  finding  the  sum  confessed  as  owing  to  the  plaintiff, 
and  a  recovery  and  award  of  execution. 

7.  Where  a  suit  is  pending  and  has  not  resulted  in  a  judgment,  it  is 
necessary  to  restore  all  the  papers  and  files,  not  only  in  substance,  but  in  form, 
after  their  loss  or  destruction,  but  in  that  case  literal  copies  are  not  required 
of  the  originals,  but  only  such  as  are  proper  in  the  proceeding. 

8.  Confession  of  judgment — declaration  and  cognovit  not  essential.  The 
filing  of  a  declaration  and  cognovit  is  not  essential  to  a  judgment  by  confes- 
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sion.  It  is  sufficient  if  a  power  of  attorney  to  confess  judgment  is  filed  and 
properly  proved,  and  the  attorney  in  fact  in  open  court  confesses  the  amount 
due,  and  consents  that  judgment  for  that  amount  shall  be  entered  against 
the  defendant  without  either  declaration  or  cognovit.  The  record  need  not 
show  the  name  of  the  attorney  appearing  and  confessing,  though  it  is  more 
formal  that  it  should. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Bbockway  &  DeWolf,  for  the  appellants. 

Mr.  John  Knickerbocker,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

In  this  case  Lillja  filed  his  petition  to  restore  the  record  of 
a  judgment  which  was  destroyed  by  the  fire  of  October,  1871, 
in  the  city  of  Chicago.  The  petition  alleged  that  on  the  23d 
of  November,  1859,  a  judgment  was  rendered  by  the  Superior 
Court  of  Chicago,  in  his  favor  and  against  Russell  &  Cleve- 
land, for  $765.80;  that  they,  by  attorney,  confessed  the  judg- 
ment; that  two  several  executions  were  issued  thereon  to  the 
sheriff  of  Cook  county,  and  were  returned  by  him  in  no  part 
satisfied.  The  record  of  the  judgment  and  all  the  papers  in 
the  case  were  burned  and  destroyed.  That  copies  of  the  same 
could  not  be  procured,  and  that  the  judgment  remained  wholly 
unsatisfied,  unreversed  and  in  full  force.  The  petition  was 
sworn  to  by  petitioner. 

A  summons  was  issued  and  served  on  defendants,  who  ap- 
peared and  filed  a  demurrer  to  the  petition,  which  was  over- 
ruled by  the  court,  and  defendants  failing  to  answer,  the  court 
granted  the  relief  and  restored  the  record. 

The  order  restoring  the  record  recites  the  convening  order 
of  the  Superior  Court  of  the  November  term,  1859,  and  an 
order  rendering  judgment,  the  first  clause  of  which  recites: 

"And   thereupon   also  comes   the  said   defendants,  Reuben 

Cleveland  and  John  K.  Russell,  by ,  attorney  in 

fact,  and  file  herein  their  warrants  of  attorney,  the  execution 
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of  whiclf  being  duly  proven,  and  also  their  cognovit  confess- 
ing the  action  of  the  plaintiff  against  them,  the  said  defend- 
ants." 

The  remainder  of  the  order  is  in  the  usual  form,  finding  the 
amount  confessed,  ordering  a  recovery  and  awarding  execu- 
tion. To  reverse  this  decree  defendants  appeal,  and  assign 
errors. 

It  is  urged  that  the  petition  is  insufficient,  because  it  does 
not  set  out  in  substance  the  declaration,  the  warrant  of  at- 
torney and  cognovit. 

The  grounds  of  demurrer  are  specified  as :  First,  the 
petitioner  does  not  show  appellee  is  interested  in  the  record 
described  in  the  petition.  To  this  objection  we  need  only 
say  that  appellee  is  described  in  the  judgment  as  the  person  in 
whose  favor  it  was  rendered, — and  that  being  the  case,  all  per- 
sons know  that  gives  him  an  interest.  He,  as  plaintiff,  has 
the  right  to  collect  and  receive  the  money,  and  if  that  does 
not  show  he  has  an  interest,  it  would  be  difficult  to  conceive 
what  would  give  him  an  interest.  There  is  nothing  in  this 
objection. 

The  second  ground  of  demurrer  is,  that  petitioner  does  not 
show  "  that  the  alleged  destruction  of  the  record,  if  not  re- 
stored, will  result  in  damage  to  him."  Being  plaintiff  in  the 
judgment  and  having  the  right  to  collect  and  receive  the 
money,  it  follows  that  he  had  the  right  to  have  it  restored  that 
he  might  enforce  his  rights.  Until  the  record  and  judgment 
were  restored  he  could  not  compel  payment,  and  hence,  if  they 
were  not  restored,  he  would  in  that  way  and  to  that  extent 
suffer  damage. 

The  third  ground  of  demurrer  is,  "that  the  petition  does 
not  show  substantially  a  record."  Under  the  Burnt  Records 
act,  as  it  is  known,  it  has  been  held  that  the  petition  must 
state  substantially  what  the  destroyed  record  contained ;  that 
it  is  not  required  that  it  should  state  it  in  hcec  verba  or 
in  minute  detail.  Here,  it  is  alleged,  there  were  a  declara- 
tion in  assumpsit  on  a  promissory  note  made  by  appellants 
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payable  to  appellee,  an  appearance  of  defendants  by  their 
attorney  in  fact,  a  warrant  of  attorney  filed  and  its  execu- 
tion duly  proved,  and  their  cognovit  filed  confessing  the  actiou 
and  plaintiff's  damages;  the  order  of  court  reciting  these 
facts,  and  rendering  judgment  for  the  amount  and  awarding 
execution.  This  we  think  shows  the  substance  of  a  good 
record  and  judgment  by  confession. 

It  is  not  essential,  but  it  is  according  to  the  practice,  to  file 
a  declaration  on  the  confession  of  a  judgment.  In  this,  such 
a  case  differs  from  an  ordinary  action.  If  a  power  of  attorney 
to  confess  a  judgment  were  filed  and  properly  proved,  and  the 
attorney  in  fact  were  to  confess  in  open  court  the  amount 
due,  and  consent  that  a  judgment  for  the  amount  should  be 
entered  against  the  defendant  without  declaration  or  cognovit, 
all  would  say  it  would  be  a  valid  judgment.  Then,  the  peti- 
tion alleges  enough  to  show  a  valid  and  binding  judgment. 
Hence,  the  contents  of  the  declaration  or  a  description  of  the 
note  as  to  date,  amount,  time  of  payment,  rate  of  interest, 
etc.,  are  not  essential  to  be  stated  in  the  petition  in  this  charac- 
ter of  cases. 

It  is  also  objected,  that  it  is  not  alleged  who  was  the  at- 
torney who  entered  the  appearance  of  defendants  and  filed  a 
cognovit.  The  court  finds  that  the  warrant  of  attorney  was 
filed  and  proved,  and  their  attorney  in  fact  entered  their 
appearance  without  his  being  named  in  the  record.  We  see 
no  serious  objection  to  this.  It  would  have  been  more  formal 
to  have  named  him  in  the  order,  but  the  substance  was  the 
appearance  by  their  attorney,  whether  his  name  appears  in 
the  order  or  is  omitted.  Its  insertion  could  in  nowise  add 
any  force  to  the  judgment.  The  order  was  as  efficacious  with- 
out as  with  its  insertion. 

Where  a  suit  is  pending  and  has  not  resulted  in  a  judgment, 
it  would,  no  doubt,  be  necessary  to  restore  all  the  papers  and 
files,  not  only  in  substance  but  in  form,  after  their  loss  or 
destruction,  as  in  that  case  the  parties  would  not  be  required 
to  file  literal  copies  of  the  originals,  but  only  such  as  are  proper 
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in  the  proceeding.  But  where  it  is  on  the  record  of  a  judgment 
confessed,  only  so  much  is  required  as  shows  the  court  had 
jurisdiction  of  the  parties  and  of  the  subject  matter,  and  that 
the  matter  was  adjudicated,  the  amount  found  was  confessed  to 
be  owing  to  the  plaintiff,  a  recovery,  and  the  award  of  execu- 
tion. We  are  clearly  of  opinion  that  the  petition  sufficiently 
states  the  substance  of  the  record  in  this  case,  and  when  it  was 
taken  as  confessed,  the  court  below  was  warranted  in  ordering 
the  restoration  of  the  record,  and  that  it  was  well  restored. 
The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 


Murray  A.  Bartlett 

v. 
Moses  W.  Powell. 

Partnership — when  firm  liable  for  debt  of  one  partner.  Where  two  persons, 
as  partners  in  the  erection  of  buildings,  have  dealt  largely  with  a  person  in 
the  roofing  business,  and  one  of  the  partners  employs  such  person  in  and 
about  a  building  of  his  own,  and  the  person  doing  such  work  has  no  notice  of 
the  fact  the  work  is  for  the  individual  partner,  but  does  the  work  on  the  credit 
of  the  firm  as  in  prior  dealings,  a  recovery  by  him  for  his  services,  against 
the  firm,  will  not  be  disturbed. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Moses  W. 
Powell,  against  James  Allen  and  Murray  A,  Bartlett,  jointly, 
to  recover  from  them  an  alleged  indebtedness  due  the  plain- 
tiff for  roofing  some  houses. 

The  case  was  tried  by  the  court  without  a  jury,  resulting  in 
a  finding  and  judgment  in  favor  of  the  plaintiff  against  both 
defendants  for  $298.39  and  costs  of  suit,  to  reverse  which 
Bartlett  alone  appealed. 
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Mr.  C.  Brownell,  for  the  appellant. 

Messrs.  E.  H.  &  N.  E.  Gary,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  question  of  most  importance  made  on  this  record  is, 
whether  defendants  are  jointly  liable  to  plaintiff  for  his  claim. 
Previous  to,  and  at  the  time  of  contracting  the  indebtedness, 
defendants  were  partners  engaged  in  erecting  buildings,  and 
had  dealt  largely  with  plaintiff,  who  was  in  the  roofing  busi- 
ness. Defendant  Bartlett,  who  alone  prosecutes  this  appeal, 
insists  the  work  for  which  plaintiff  seeks  to  recover,  was 
done  for  his  co-defendant,  Allen,  on  property  owned  by  him ; 
that  the  firm  had  nothing  whatever  to  do  with  it,  and  that 
before  the  work  was  undertaken,  he  notified  the  agent  of 
plaintiff  that  if  he  did  the  work  he  must  look  to  Allen  alone 
for  the  pay.  On  the  other  hand,  plaintiff  insists  the  work 
was  done  for  the  firm  of  Allen  &  Bartlett,  and  that  he  never 
received  any  notice  to  the  contrary  from  Bartlett  or  any  one 
else. 

On  all  the  points  controverted  the  evidence  is  contra- 
dictory, and  treating  the  finding  of  the  court,  to  whom  the 
cause  was  submitted  for  trial,  as  we  would  the  verdict  of  a 
jury,  as  the  rule  is,  we  do  not  see  how  the  judgment  can  be 
disturbed.  There  is  evidence  that  tends  to  support  plaintiff's 
theory  of  the  case,  that  the  work  was  done  on  the  credit  of 
the  firm  and  was  ordered  by  the  firm  as  other  work.  Of 
course  it  was  the  province  of  the  court  trying  the  cause  as  a 
jury  to  consider  the  whole  evidence  and  judge  of  its  credibil- 
ity. That  duty  the  court  has  performed,  and  as  there  is  evi- 
dence that  tends  to  justify  its  finding,  both  as  to  the  amount 
due  and  the  joint  liability  of  defendants,  the  judgment  will  be 

affirmed. 

Judgment  affirmed. 
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The  Pennsylvania  Company 

v. 

Patrick   Lynch. 

1.  Negligence  —  as  between  master  and  servant  —  contributory  negligence.  In 
an  action  by  a  servant,  against  his  employer,  to  recover  damages  for  a  per- 
sonal injury  caused  by  the  use  of  defective  machinery  or  materials  employed 
in  the  business,  the  observance  of  due  care  and  caution  on  the  part  of  the  ser- 
vant is  indispensable  to  his  right  to  recover. 

2.  While  there  is  an  implied  contract  between  employer  and  employee, 
that  the  former  shall  procure  and  keep  suitable  tools,  implements,  means,  etc., 
with  which  to  perform  the  labor  required  of  the  latter,  and  also  that  the 
latter  shall  be  advised  by  the  former  of  all  the  dangers  incident  to  the  service 
of  which  the  latter  is  not  cognizant,  yet  the  failure  of  the  employer  in  this 
regard  furnishes  no  excuse  for  the  conduct  of  the  employee  who  voluntarily 
incurs  a  known  danger.  He  must  himself  use  due  care  and  caution  to  avoid 
injury,  and  if  he  enters  a  service  with  full  knowledge  of  its  perils,  without 
requiring  that  it  first  be  made  safe,  he  assumes  the  risk  and  must  bear  the 
consequences. 

3.  Where  a  servant,  employed  in  removing  freight  from  one  car  into 
another,  used  a  common  car  door  made  of  pine  boards,  which  was  laid  from  one 
car  door  to  another,  and  while  taking  down  a  bale  of  wool  he  and  his  fellow 
servant  let  the  same  fall  upon  a  truck  on  the  door,  which  caused  the  door  to 
break,  giving  him  a  fall  and  inflicting  a  severe  personal  injury,  when  the 
proof  showed  that  such  servant  had  been  engaged  nearly  two  years  in  the 
business  and  had  frequently  before  used  such  a  door  for  a  platform,  and  knew 
the  danger  in  its  use,  and  its  defects,  and  the  employer  gave  no  direction  to 
use  such  a  platform,  there  being  others  in  the  yards  of  better  construction  and 
stronger  materials  which  might  have  been  used,  and  the  employer  not  know- 
ing that  such  a  one  was  used  at  the  time  of  the  accident,  and  the  servant  never 
objected  to  the  use  of  such  platforms  or  suggested  they  be  changed  and  others 
substituted,  the  negligence  of  the  servant  in  continuing  to  use  such  a  platform, 
knowing  the  same  to  be  unsafe,  is  of  such  a  character  as  to  defeat  a  recovery 
by  him  against  the  employer. 

4.  Practice  in  Supreme  Court — as  to  time  of  considering  objection  to  bill  of 
exceptions.  Where  the  appellee  makes  an  objection  to  a  bill  of  exceptions,  and 
the  objection  is  decided  upon  his  motion  to  strike  the  bill  of  exceptions  from 
the  record,  it  is  not  properly  a  subject  of  consideration  upon  the  final  hearing 
of  the  cause. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 
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Messrs.  F.  H.  &  F.  S.  Winston,  for  the  appellant. 

Mr.  Lewis  L.  Wood,  and  Messrs.  Monroe,  Bisbee  & 
Ball,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

On  the  25th  of  November,  1873,  Patrick  Lynch,  an  em- 
ployee of  the  Pennsylvania  Company,  whilst  engaged  with  a 
co-employee,  named  John  Ellis,  in  transferring  a  large  bale  of 
wool  from  one  freight  car  to  another  occupying  parallel  side- 
tracks, was  throwTn  upon  the  ground  with  great  violence,  in 
consequence  of  the  breaking  of  the  temporary  platform  connect- 
ing the  cars  which  they  were  using  to  effect  the  transfer.  His 
shoulder  was  thereby  dislocated  in  such  manner  as  to  perma- 
nently impair  its  strength;  and  he  was  also  otherwise  injured, 
but  not  seriously  or  permanently. 

The  present  action  is  by  Lynch  against  the  company  for 
those  injuries,  based  upon  its  negligence  in  furnishing  a 
proper  and  safe  platform.  The  judgment  of  the  court  below  is 
for  $6000,  and  the  question  we  shall  consider  here  is,  can  that 
judgment  be  sustained. 

The  ruling  of  the  court  below,  in  giving  and  refusing  in- 
structions, in  effect  ignores  an  indispensable  element  in  appel- 
lee's right  to  recover — the  observance  of  due  care  and  caution 
on  his  part  to  have  avoided  the  injury  of  which  he  complains. 
This  is  alleged  in  the  declaration,  and  its  absence,  if  disclosed 
by  the  evidence,  is  fatal  to  his  right  to  recover  damages. 

While  there  is  an  implied  contract  between  employer  and 
employee  that  the  former  shall  procure  and  keep  suitable 
tools,  implements,  means,  etc.,  with  which  to  perform  the 
labors  required  of  the  latter,  and  also  that  the  latter  shall  be 
advised  by  the  former  of  all  the  dangers  incident  to  the  ser- 
vice, of  which  the  latter  is  not  cognizant,  yet  the  failure  of 
the  employer  in  this  regard  furnishes  no  excuse  for  the  con- 
duct of  an  employee  who  voluntarily  incurs  a  known  danger. 
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He  must  himself  use  due  care  and  caution  to  avoid  injury. 
If  he  has  full  knowledge  of  all  the  perils  of  a  particular  ser- 
vice, he  may  decline  to  engage  in  it,  or  require  that  it  shall 
first  be  made  safe;  but  if  he  does  thus  enter  it,  he  assumes 
the  risk  and  must  bear  the  consequences.  As  was  observed 
in  Priestly  v.  Fowler,  3  M.  &  W.  1,  aThe  mere  relation  of 
master  and  servant  can  never  imply  an  obligation  on  the  part 
of  the  master  to  take  more  care  of  a  servant  than  he  may  rea- 
sonably be  expected  to  take  of  himself."  And  so  it  is  held 
that  where  the  defects  in  the  machinery  or  other  appliances 
are  as  well  known  to  the  servant  as  to  the  master,  the  servant 
must  be  regarded  as  voluntarily  incurring  the  risk  resulting 
from  its  use,  unless  the  master,  by  urging  on  the  servant  or 
coercing  him  into  danger,  or  in  some  other  way,  directly  con- 
tributes to  the  injury.  Assop  v.  Yates,  2  H.  &  K  768;  Gib- 
son v.  Erie  Railway  Co.  63  N.  Y.  453 ;  Lanning  v.  New  York 
Central  Railroad  Co.  49  id.  534.  This  is  fully  sustained  by 
this  court  in  Camp  Point  Mfg.  Co.  v.  Ballon,  Admr.  71  111. 
417,  and  in  arguendo  in  Honner  v.  Illinois  Central  Railroad 
Co.  15  id.  550.  The  principle  is  also  asserted  in  Columbus, 
Chicago  and  Indiana  Central  Railway  Co.  v.  Troesch,  68  id. 
552.  There  is  nothing  in  Chicago  arid  Alton  Railroad  Co.  v. 
Shannon,  43  111.  339,  Chicago  and  Northwestern  Railroad  Co. 
v.  Swett,  45  id.  197,  Illinois  Central  Railroad  Co.  v.  Phillips, 
49  id.  234,  Toledo,  Wabash  and  Western  Railway  Co.  v.  Fred- 
ericks, 71  id.  294,  and  Toledo,  Wabash  and  Western  Railway 
Co.  v.  Ingraham,  77  id.  309,  cited  by  counsel  for  appellee,  in 
conflict  with  this  rule.  In  those  cases  the  employee  had  not 
the  necessary  facilities  for  obtaining  a  knowledge  of  the  peril 
to  which  he  was  exposed,  to  have  enabled  him  to  avoid  it,  and 
he  was  chargeable  with  no  want  of  due  care. 

The  material  facts  here  are  these:  The  breaking  of  the 
platform  was  caused  by  letting  the  bale  of  wool  (which 
weighed  some  600  or  650  pounds)  from  a  slight  elevation  it 
occupied  on  a  pile  of  like  bales  in  the  car,  down  on  to  a  truck 
resting  on  the  platform,  with  a  jerk  or  fall.     It  is  not  entirely 
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clear  that  appellee  and  his  co-laborer  were  not  guilty  of  neg- 
ligence in  the  manner  in  which  they  thus  let  the  bale  down, 
but  no  stress  need  be  laid  on  this.  The  platform  used  was  a 
common  grain  car  door,  four  feet  and  a  half  long,  three  feet 
wide,  and  three-fourths  of  an  inch  thick — composed  of  pine 
boards,  dressed  on  one  side,  with  cleats  or  strips  in  the  centre 
and  near  the  ends  to  which  the  boards  were  nailed,  and  hav- 
ing also  strips  nailed  on  near  the  extremities  of  the  sides. 
Lynch  had  been  in  the  employ  of  the  company,  in  this  kind 
of  work,  one  year  and  nine  months,  when  he  received  his  in- 
jury. During  that  time,  he  and  those  with  whom  he  worked 
had  used  no  other  kind  of  platform  to  transfer  freight  than 
the  one  in  use  when  he  was  injured.  There  is  evidence  that 
there  were  other  platforms  of  better  construction  and  stronger 
material,  in  the  yards,  which  might  be  used  when  desired, 
but  it  does  not  appear  that  appellee  had  knowledge  of  this. 
It  is  shown,  however,  that  the  platforms  used  could  be,  and 
sometimes  were  strengthened  by  placing  a  longer  and  shorter 
door  together — the  shorter  on  top — and  nailing  three-cornered 
pieces  of  timber  of  proper  thickness  at  the  ends  so  as  to  make 
an  inclined  plane  for  the  ascent  of  the  trucks,  in  overcoming 
the  raise  caused  by  the  additional  doors.  It  is  admitted  the 
men  were  all  supplied  with  nails  and  hammers  to  enable  them 
to  fix  their  platforms,  and  whether  this  mode  of  strengthening 
the  platform  was  known  to  appellee  or  not,  it  is  so  simple  and 
obvious  that  he  ought  to  have  known  it,  if  none  better  was 
suggested. 

The  platform  in  use  by  Ellis  and  appellee  was  selected  by 
Ellis,  appellee  standing  by  and  watching  him  select  and  place 
it,  and  afterwards  inspecting  it  and  testing  its  sufficiency  to 
his  own  satisfaction.  They  were  not  directed  to  use  this 
platform  by  any  one  representing  the  company,  or,  indeed,  any 
platform.  Ellis  and  appellee  were  simply  directed  by  a  fore- 
man to  transfer  the  wool  from  the  one  car  to  the  other,  and  in 
selecting  the  material  and  making  the  platform,  they  exercised 
their   own  judgments   uninfluenced   by  others.     No  one  pre- 
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vented  their  making  it  stronger,  had  they  chosen  to  have  done 
so.  The  door  was  selected  because  that  was  the  customary 
manner  of  making  the  platform,  and  they  assumed  it  was  safe, 
having  the*  weight  before  their  eyes  which  it  was  to  support, 
because  other  doors  of  like  appearance  had  previously  sus- 
tained equal  or  greater  weight.  Appellee  was  as  well  informed, 
from  all  we  can  see,  in  regard  to  the  capacity  of  such  doors 
to  sustain  weight,  their  liability  to  break,  etc.,  as  any  other 
employee  of  the  company. 

He  says,  "Most  of  the  time,  I  worked  at  transferring  freight 
from  car  to  car;  the  freight  transferred  was  of  all  kinds — flour, 
tea,  silk,  iron,  nails,  dry  goods,  pig  metal;  some  of  these 
goods  were  heavy  and  some  light ;  freight  was  transferred  by 
trucking  it  over  the  platform  from  one  car  to  another;  as  a 
general  thing,  the  platforms  were  grain  doors,  similar  to  the 
one  we  were  using  that  day  ;  during  the  time  I  was  there,  I 
used  no  other  than  grain  doors, — I  am  sure  of  that;  principally, 
during  the  year  and  nine  months  I  was  working  for  the  defend- 
ant, I  worked  every  day."  And  again,  "No  accident  like 
this  occurred  to  me  before  while  using  this;  I  had  never 
fallen  from  one  of  these  platforms  by  its  breaking;  I  had  be- 
fore transferred  wool  of  this  kind,  in  this  way,  and  the  plat- 
form did  not  break;  *  *  *  I  have  seen  them  break;  seen 
trucks  run  through  them  with  the  wheels ;  I  knew  they  did 
break ;  have  seen  them  break  in  our  gang ;  the  wheel  of 
the  truck  went  through ;  *  *  *  as  a  general  thing,  they 
used  to  break  nearly  every  day;  I  never  saw  it  break  across 
the  middle,"  etc.  "Have  known  of  grain  doors  being  pushed 
off  the  car,  and  dropping  down."  And  again,  "Lots  of  cases; 
you  know  how  to  judge  of  pine  boards,  especially  in  the  win- 
ter time;  when  frost  and  snow  are  on  them  they  are  liable  to 
break  quicker." 

This  record  will  be  searched  in  vain  for  evidence  of  any  one 
having  a  more  thorough  knowledge  of  the  capacity  of  these 
platforms  and  the  accidents  incident  to  them  than  had  appel- 
lee. He  never  objected  to  their  use,  and  he  made  no  sugges- 
22—90  III. 
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tion  to  his  superiors  that  they  be  changed  and  others  substituted. 
If  appellant  was  negligent  in  not  furnishing  different  plat- 
forms, in  what  respect  does  that  negligence  differ  from  appellee's 
negligence  in  continuing  to  use  them  without  objection  and 
without  an  effort  to  change  or  improve  them  ?  If  appellant's 
negligence  consisted  in  continuing  to  use  them,  knowing  they 
were  unsafe,  who  connected  with  the  company  possessed  that 
knowledge  in  a  higher  degree  than  appellee?  He,  no  less  than  all 
other  employees,  owed  a  duty  to  his  employer  to  call  attention 
to  imperfections  and  defects  in  the  implements  in  use  in  his 
line  of  employment,  imperiling  the  safety  of  the  employees  or 
interfering  with  their  duties, — yet  he  is  silent.  He  voluntarily 
selects  a  platform  which  he  deems  sufficient  for  the  particular 
use,  and  the  sequel  proves  his  selection  was  not  well  made. 
If  that  platform,  in  his  opinion,  was  not  sufficient,  he  was  at 
liberty,  and  it  was  a  duty  he  owed  both  to  himself  and  his 
employer,  to  make  it  sufficient.  A  recovery,  based  on  this 
evidence,  would  seem  to  be  rewarding  a  party  for  his  own 
negligence,  rather  than  compensating  him  for  loss  sustained 
by  reason  of  the  negligence  of  another. 

There  is,  in  our  opinion,  no  ground  for  a  recovery  by  ap- 
pellee against  appellant. 

The  objection  taken  by  appellee  to  the  bill  of  exceptions 

was  decided  when  his  motion  was  made  to  strike  it  from  the 

record,  and  it  can  not,  therefore,  now  properly  be  a  subject 

of  consideration. 

The  judgment  is  reversed. 

Judgment  reversed. 


1878.]  C.  &  K  W.  Ky.  Co.  v.  Hoag.  339 

Syllabus. 


The  Chicago  and  Northwestern  Kailway  Company 

v. 
Smith  Hoag. 

1.  Adjacent  owners — freezing  of  water  thrown  upon  premises  of  another. 
Where  a  railway  company  turns  its  waste  water  from  a  tank,  upon  the  prem- 
ises of  another,  where  it  spreads  and  freezes,  doing  damage  to  the  property  of 
the  owner,  the  company  can  not  claim  exemption  from  liability  on  the  ground 
that  the  freezing  of  the  water  was  an  act  of  nature,  as  such  a  result,  from  its 
wrongful  act  might  have  been  foreseen.  To  excuse  from  liability  for  an  act 
of  nature  in  combination  with  the  defendant's  own  act,  it  must  be  such  as 
could  not  have  been  foreseen  and  prevented  by  the  exercise  of  ordinary  care 
and  prudence. 

2.  Same  —  where  one  is  in  the  use  of  a  street  for  private  purposes.  Where  a 
railway  company  has  been  in  the  habit  of  running  the  waste  water  from  a 
tank,  upon  a  street  of  a  city  for  some  time,  a  party  can  not  acquire  a  right  of 
action  against  the  company 'by  going  upon  the  street  under  permission  from 
members  of  the  city  council  and  piling  lumber  there  in  such  manner  that  the 
water  from  the  tank  in  its  usual  course  will  flow  upon  it.  If  the  company, 
after  such  use  of  the  street  by  the  party,  should  turn  the  water  upon  the  street 
through  a  different  channel  than  that  in  which  it  was  accustomed  to  run  be- 
fore, and  thereby  cause  damage,  an  action  might  lie. 

3.  Possession — as  evidence  of  title.  Where  a  railway  company  has  a  track 
over  a  part  of  a  lot  and  the  balance  of  the  lot  is  occupied  by  another  under 
claim  of  title,  the  possession  of  the  company  will  not  extend  and  be  evidence 
of  title  beyond  its  actual  occupancy,  where  no  paper  title  is  shown.  An  em- 
bankment constructed  along  its  track  by  the  company,  will  constitute  posses- 
sion of  the  ground  covered  by  it. 

4.  Damages — when  partly  caused  by  defendant.  Where  the  owner  of  a  lot 
sustains  damage  from  the  flowing  of  water  upon  the  same  and  its  freezing, 
and  the  proof  shows  that  most  of  the  water  so  thrown  upon  the  premises  is 
attributable  to  the  act  of  the  defendant  in  suffering  it  to  escape  from  a  tank, 
and  a  part  was  the  flowing  of  surface  water  in  its  natural  course,  it  is  not 
proper  to  instruct  the  jury  that  if  they  can  not  determine  from  the  evidence 
what  part  of  the  damage  was  occasioned  by  the  water  suffered  to  escape  from 
the  defendant's  tank,  they  can  not  find  more  than  nominal  damages  in  favor 
of  the  plaintiff.  In  such  a  case  the  jury  should  be  left  at  liberty  to  estimate 
as  best  they  can  how  much  of  the  whole  damage  was  occasioned  by  the  water 

.  from  the  tank. 

5.  Same — when  recoverable  for  such  as  accrue  after  suit  is  brought.  Where  a 
wrongful  act  is  done,  producing  an  injury,  which  is  not  only  immediate,  but 
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from  its  very  nature  is  permanent,  and  must  continue  to  produce  injury  inde- 
pendent of  any  subsequent  wrongful  act,  then  all  damages  resulting,  both 
before  and  after  suit  brought,  may  be  estimated   and  recovered   in  the  action. 

6.  Where  a  railroad  company,  before  suit  brought,  wrongfully  suifered  the 
water  escaping  from  its  tank  to  flow  upon  the  plaintiff's  lot,  where  it  spread 
and  froze  several  feet  deep,  and  the  ice  did  not  melt  until  after  the  commence- 
ment of  the  suit,  it  was  held,  that  the  plaintiff  might  recover  for  the  damages 
occurring  after  suit  brought  for  the  wrongful  act  of  the  defendant  done  before 
suit. 

7.  Prescription — right  to  flow  water  on  land  of  another.  To  make  the  use 
of  an  easement  in  land  of  another  for  twenty  years  conclusive  of  the  right, 
the  use  must  be  adverse,  uninterrupted  and  with  the  knowledge  and  acquies- 
cence of  the  owner  of  the  land,  and  each  of  these  qualities  or  ingredients  essen- 
tial to  the  maintenance  of  the  claim,  is  open  to  contradiction  and  liable  to  be 
disproved. 

8.  To  prevent  a  right  by  prescription  in  or  over  the  land  of  another,  it  is 
not  necessary  that  the  owner  of  the  land  shall  have  asserted  his  right  in  oppo- 
sition to  the  use  by  suit  at  law,  or  by  any  act  of  violence  in  resistance  of  the 
use,  but  it  is  sufficient  if  the  owner  objects  to  the  use  and  demands  that  it  be 
stopped,  and  where  the  right  is  claimed  by  a  railway  company  to  flow  water 
upon  the  lot  of  another  by  user  for  twenty  years,  the  owner's  complaint  of 
the  act  within  that  period  to  the  station  agent  of  the  company,  and  demand 
that  it  be  stopped,  will  defeat  the  right  claimed,  as  rebutting  the  presumption 
of  a  grant. 

9.  Same — as  -against  the  public.  A  railway  company  can  acquire  no  pre- 
scriptive right  to  let  the  waste  water  from  its  tank  on  to  a  public  street  of  a 
city,  as  against  the  city,  or  one  in  its  legitimate  use  as  a  street. 

Appeal  from  the  City  Court  of  the  city  of  Elgin;  the  Hon. 
Frank  M.  Annis,  Judge,  presiding. 

This  was  an  action  against  the  Chicago  and  Northwestern 
Railway  Company  to  recover  damages  for  causing  and  permit- 
ting water  to  flow  and  escape  from  a  water  tank  of  the  defend- 
ant, upon  premises  of  the  plaintiff.  The  plaintiff  recovered  a 
verdict  and  judgment  for  $325  damages,  and  the  defendant 
appealed. 

The  general  facts  of  the  case  are  as  follows  : 
The    Chicago    and    Northwestern   railway  passes    through 
Elgin  on  the  west  side  of  Fox  river,  in  a  northerly  and  south- 
erly course,  nearly  parallel  to,  and  about  two  blocks  west  of  the 
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river — the  ground  rising  gradually  from  the  river  up  to  and 
beyond  the  road,  so  that  at  the  place  in  question  the  road-bed, 
depot  and  water  tank  are  some  forty  feet  above  the  level  of 
the  stream. 

The  appellee  is  a  contractor  and  builder  residing  at  Elgin,  and 
his  lot  on  which  his  lumber  was  piled  and  buildings  are  erected 
abuts  on  and  lies  immediately  east  of  the  road.  Appellee's 
lot  is  bounded  on  the  north  by  South  street.  Just  west  of  its 
main  track  the  company  has,  with  the  consent  of  the  city 
authorities,  placed  a  platform  entirely  across  South  street,  and 
that  part  of  this  street  between  the  track  and  State  street,  the 
next  street  east,  is  impassable  by  teams,  and  not  used  by  the 
public.  Appellee's  dry-house  and  a  part  of  his  lumber  were 
on  this  portion  of  this  street,  which  he  thus  used  by  consent 
of  members  of  the  city  council,  the  chairman  of  the  street  com- 
mittee among  them. 

The  water  tank,  which  is  twenty-five  to  thirty  feet  west  of 
appellee's  lot,  is  located  on  the  west  side  of  the  main  track  • 
it  is  in  the  upper  part  of  a  brick  building  some  ten  feet  above 
the  level  of  the  track,  and  is  supplied  with  water  for  engines 
from  a  spring  on  higher  land  about  half  a  mile  to  the  west. 
From  this  spring  the  water  is  conducted  through  underground 
pipes  to  a  reservoir  on  the  opposite  side  of  the  street  west  of 
the  depot,  and  from  the  reservoir  the  water  runs,  in  the  same 
way,  into  the  tank,  which  is  fifteen  or  twenty  feet  above  ap- 
pellee's premises.  Engines  take  water  on  the  west  side,  and 
the  surplus  water  runs  out  through  a  waste  pipe  on  the  east 
side  of  the  track.  In  the  summer,  and  often  in  the  winter 
time,  as  appears  from  the  testimony,  but  little  water  over- 
flows, and  that  usually  runs  through  a  box  or  chute  under  the 
main  track  over  the  embankment  some  twelve  or  fifteen  feet 
high,  and  falls  on  appellee's  lot  or  into  South  street.  During 
the  cold  weather  of  January,  1875,  the  water  was  permitted 
to  escape  in  large  quantities  from  this  tank  through  the  over- 
flow pipe.  This  was  done,  as  said  by  the  depot  agent  of 
the  company,   to   prevent  the  water   from    freezing   up   and 
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bursting  the  pipes.  This  water  continued  to  run  in  this  way, 
at  intervals,  during  the  months  of  January  and  February, 
1875.  There  was  a  ridge  of  ice  between  the  main  track  and 
the  east  edge  of  the  embankment,  and  this  water  would  have 
frozen  around  the  base  of  the  tank  or  run  off  north  into  the 
street  gutter  and  frozen  there,  had  not  the  company's  work- 
men cut  a  channel  or  ditch  through  this  ridge  and  thus  let  the 
water  run  (but  through  the  accustomed  channels  in  which  it  had 
previously  passed,  according  to  testimony  of  appellant's  wit- 
nesses) on  to  appellee's  premises,  where  it  spread  ont  and  froze 
forming  a  body  of  ice  over  appellee's  premises  and  the  ad- 
joining part  of  South  street  varying  from  two  to  four  feet  in 
thickness.  The  suit  respects  the  damages  resulting  from  this 
formation  of  ice  to  lumber  and  material  situated  in  the  store- 
house and  in  the  carpenter  shop  of  appellee,  both  being  on 
the  same  lot,  and  to  lumber  in  the  dry-house  of  appellee,  situ- 
ate in  South  street,  and  to  lumber  piled  in  the  street,  and 
from  inconvenience  to  business.  On  March  1,  1875,  two  of 
the  company's  men  came  out  from  Chicago,  and  by  digging  a 
hole,  or  as  they  call  it  a  "  cess-pool,"  at  the  base  of  the  water 
tank,  provided  an  escape  for  the  water  through  the  gravel, 
where  it  has  since  run. 

Mr.  A.  M.  Herrington,  and  Mr.  B.  C.  Cook,  for  the  ap- 
pellant : 

The  injury  complained  of  was  not  attributable  alone  to 
the  act  or  omission  of  the  defendant,  but  to  the  act  of  nature 
in  causing  the  water  flowing  upon  the  plaintiff's  premises 
from  the  tank,  and  of  the  surface  water,  to  freeze,  which  was 
the  proximate  cause  of  the  injury,  and  for  which  the  defen- 
dant was  not  liable;  citing  Wharton  on  Negligence,  115, 
939,  Vedder  v.  Hildreth,  2  Wis.  427,  City  of  Brooklyn  v.  Brook- 
lyn City  Railroad  Co.  57  Barb.  497,  The  People  v.  Mayor  of 
Albany,  5  Lan.  524,  Finsmans  v.  Behidere  Del.  Railroad  Co. 
2  Dutch.  148,  and  Railroad  Co.  v.  Reeves,  10  Wall.  189. 
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The  following  cases  clearly  establish  the  rule  of  damages  in 
actions  of  this  kind,  and  show  that  the  plaintiff  can  only 
recover  for  injuries  actually  sustained  before  suit  brought. 
Cobb  et  al.  v.  Smith  et  al.  38  Wis.  37;  Blunt  v.  McCormack, 
3  Denio,  283;  Mahon  v.  New  York  Central  Railroad  Co.  24 
N.  Y.  658;  Bechwith  v.  Griswold,  29  Barb.  291;  Town  of 
Troy  v.  Cheshire  Railway,  3  Foster,  83;  McKeyhon  v.  Lee,  4 
Robertson,  450;  Thayer  v.  Brooks,  17  Ohio,  489;  Duncan  v. 
Morkley,  1  Harper,  276. 

We  maintain  that  twenty  years  occupancy  of  the  ground, 
and  use  of  water  in  the  way  it  was  used,  give  the  company 
the  right  to  its  use  for  that  purpose.  Buekland  v.  Truell,  54 
N.  H.  122;  2  Hunter,  633;  Naffle  v.  Porter,  61  Barb.  130; 
Sweet  v.  Cutts,  50  N.  H.  437;  Earl  v.  Hart,  1  Beasly,  280; 
Vail  v.  Mix,  74  111.  127;  City  of  Peoria  v.  Johnson,  56  id.  45; 
Chicago,  Rock  Island  and  Peoria  Railroad  Co.  v.  Joliet,  79  id. 
27;  Kimball  v.  Ladd,  22  Yt.  747. 

Mr.  John  W.  Ranstead,  for  the  appellee : 

It  is  believed  to  be  a  correct  proposition  of  law,  that  a 
wrong-doer  is  not  only  responsible  for  the  first  result  of  his 
wrongful  act,  but  also  for  every  successive  result  of  that  act, 
which  could  have  been  foreseen.  Pent  et  al.  v.  Toledo,  Peoria 
and  Warsaw  Railway  Co.  59  111.  351;  Atchison,  Topeka  and 
Santa  Fe  Railroad  Co.  v.  Stanford,  12  Kan.  354;  Weick  v. 
Lander,  75  111.  93;  Panton  v.  Norton,  18  id.  496. 

The  maxim  that  every  man  shall  so  use  his  own  as  not  to 
injure  another's  property,  may  be  invoked,  and  applies  with 
peculiar  aptness  and  force  to  questions  relating  to  the  diversion 
and  management  of  water.  Year  Books  of  6  E.  4,  fo.  7  PL 
18 — ;  Stone  v.  Mc Adams,  2  Scam.  69  ;  Nevins  v.  City  of  Peoria, 
41  111.  510;  Railway  lands  v.  Fletcher,  L.  R.  3,  H.  L.  320; 
Wilson  v.  New  Bedford,  108  Mass.  261 ;  Cahill  v.  Eastman,  18 
Minn.  324. 

Upon  the  point  that  the  proximate  cause  of  the  injury  was 
the  act  of  God,   or  vis  major,  see,   as  showing  what  is   the 
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act  of  God  and  what  is  not,  Chicago  and  Northwestern  Rail- 
road Co.  v.  Saicyer,  69  111.  289,  Nugent  v.  Smith,  L.  R.  1,  C. 
P.  D.  482,  (18  Am.  Rep.  618,  note.) 

As  to  the  injury  caused  to  the  plaintiff's  lumber  placed  in  the 
street  by  permission  of  the  city  authorities,  the  fact  of  posses- 
sion of  the  street  was  relied  on  as  justifying  a  right  of  recovery 
as  to  all  damages  done  to  the  property  by  any  one  except  the 
true  owner.  Moore  v.  Iman,  42  111.  150;  Webb  v.  Sturtevant,  1 
Scam.  181 ;  Halligan  v.  Chicago  and  Rock  Island  Railroad  Co. 
15  111.  558;  McCormich  v.  Huse,  66  id.  315. 

As  to  the  prescriptive  right  claimed,  the  following  author- 
ities are  cited:  2  Wash.  Real  Prop.  44,  442,  (2  ed.) ;  Warren 
v.  Town  of  Jacksonville,  15  111.  241  ;  Dimon  v.  People,  17  id. 
422;  Daniels  v.  People,  21  id.  440;  City  of  Quincy  v.  Jones 
et  at.  76  id.  231. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court  : 

That  considerable  damage  resulted  to  appellee  from  the 
freezing  upon  his  premises  of  water  which  flowed  thereon  from 
the  water  tank  of  the  company,-is  established  by  the  proof. 
It  appears,  too,  that  the  damage  was  sustained  in  consequence 
of  the  freezing  and  the  detention  thereby  of  the  water; 
that  but  for  that,  the  water  would  have  flown  down  and  off 
the  premises  without  injury.  It  is  thence  claimed  that  the 
damage  was  not  the  proximate  result  of  the  defendant's  act  of 
turning  the  water  upon  the  land,  but  of  the  freezing  of  the 
water,  which  was  the  act  of  God.  But  to  claim  exemption 
from  liability  for  the  consequences  of  such  an  act  of  nature,  it 
must  be  such  as  could  not  have  been  foreseen  and  prevented 
by  the  exercise  of  any  ordinary  care  and  prudence.  Nugent 
v.  Smith,  17  Eng.  Rep.  330,  L.  R.  1,  C.  P.  D.  423;  Panton  v. 
Norton,  18  111.  496.  Appellant  must  be  held  to  have  known 
that  the  water  would  freeze  upon  appellee's  land  at  the  time 
it  was  turned  on  it,  it  being  a  fact  occurring  in  the  course  of 
nature,  and  be  chargeable  Avith  the  consequences  resulting 
from  the  known  action  of  frost  in  freezino;  water  in  combina- 
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tion  with  appellant's  own  act.  The  injury  was  one  which 
might  reasonably  and  naturally  have  been  expected  to  result. 

A  point  is  made  by  appellant  as  to  the  ownership  of  the  lot 
in  question.  It  is  described  in  the  declaration  as  "  lot  9  of 
block  31,  etc.,  except  such  part  thereof  as  is  now  owned  and 
occupied  by  the  said  defendant  for  a  right  of  way."  Neither 
party  introduced  auy  deed  or  other  written  evidence  of  title; 
and  it  is  asserted  that  the  ground  upon  which  appellee's  store- 
house stood  having  been  occupied  by  the  railroad  company  for 
over  twenty  years  preceding  the  building  of  the  storehouse 
there  by  appellee — both  parties  claiming  title  by  occupancy — 
the  railroad  company  by  its  embankment — the  company  must 
be  held  prima  facie  to  be  the  owner  thereof.  The  possession 
of  the  company  would  not  extend,  and  be  evidence  of  title,  be- 
yond its  actual  occupancy.  The  evidence  shows,  that  about 
two  years  previous  to  the  time  of  the  damage  complained  of, 
appellee  had  removed  this  store-house  from  another  place 
upon  the  lot  to  a  place  nearer  the  railroad  embankment ; 
that  at  one  spot  the  embankment  was  dug  out  some  three  or 
four  feet,  and  that  this  building  was  so  placed  that  its  south- 
west corner  stood  at  or  within  this  excavation  and  near  to  the 
point  where  the  box  or  chute,  which  conducted  the  water  from 
the  tank  over  the  embankment,  opened  upon  the  lot.  Had 
the  evidence  shown  that  this  corner  of  the  store-house  stood 
within  the  excavation  made,  and  upon  ground  which  had  been 
covered  by  the  embankment,  and  that  the  building  and  its 
contents  suffered  the  damage  solely  in  consequence  of  a  por- 
tion of  the  building  standing  upon  that  ground,  then  this 
claim  of  title  would  be  of  avail,  and  we  should  say  there  could 
be  no  recovery  of  damage  in  respect  of  the  store-house.  But 
we  do  not  understand  the  evidence  as  presenting  such  a  case, 
but  as  warranting  the  inference  that  the  damage  would  have 
been  suffered  if  the  building  had  stood  elsewhere  upon  the  lot. 
There  is  no  instruction  raising  any  question  upon  this  point. 

It  appears,  from  the  evidence,  that  the  whole  of  the  water 
which  is  claimed  to  have  damaged  appellee  did  not  come  from 
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the  tank,  but  that  to  some  extent  it  was  surface  water  which 
flowed  down  from  the  hillside  above,  and  in  view  thereof,  the 
following  instruction  was  asked  by  appellant,  the  refusal  to' 
give  which  is  assigned  as  error: 

"5.  If  the  jury  believe,  from  the  evidence,  that  any  dam- 
age done  to  plaintiff's  property,  if  any  such  is  proven  in  evi- 
dence, was  a  combined  result  of  an  action  of  surface  water 
running  in  a  natural  channel,  and  of  the  water  escaping  from 
defendant's  tank,  then  the  plaintiff  can  not,  in  any  event, 
recover  for  any  damage  he  may  have  suffered  in  consequence 
of  the  flowing  of  such  surface  water;  and  if  the  jury  can  not, 
from  the  evidence,  determine  what  part  or  portion,  if  any 
damages,  was  occasioned  by  the  water  escaping  from  the  tank, 
then,  in  no  event  can  they  find  for  the  plaintiff  more  than 
nominal  damages,  on  account  of  damages  he  may  have  suffered 
from  the  flowing  of  the  water." 

The  first  clause  of  the  instruction  is  well  enough,  but  the 
last  one  is  objectionable  as  liable  to  mislead  the  jury  to  under- 
stand that  unless  they  could  determine  to  a  certainty  the  ex- 
tent of  damage  from  each  of  these  sources,  they  should  find 
only  nominal  damages  for  the  plaintiff.  The  evidence  justi- 
fied the  belief  that  the  water  came  mainly  from  the  tank,  and 
the  plaintiff  was  entitled  to  recover  for  all  damages  from  that 
source;  and  if  the  jury  could  not  separate  and  distinguish 
between  the  several  amounts  of  the  damage  caused  by  the 
water  from  the  tank  and  the  surface  water  respectively,  they 
should  have  been  left  at  liberty  to  estimate  as  best  they  might, 
from  the  evidence,  how  much  of  the  whole  damage  was  occa- 
sioned by  the  water  from  the  tank.  In  Ogden  v.  Lucas,  48 
111.  493,  an  instruction  of  a  similar  character,  as  we  take  it — 
the  instruction  not  being  given  in  the  report  of  the  case — was 
condemned,  and  see  Washburn  v.  Oilman,  64  Me.  163.  We 
find  no  error  in  refusing  this  instruction. 

It  is  objected  that  there  was  a  recovery  for  damages  suffered 
after  the  commencement  of  the  suit.     The  suit  was  commenced 
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April  7,  1875.  The  ice  upon  the  premises  did  not  melt  and 
run  off  until  the  latter  part  of  May  following,  and  as  a  conse- 
quence of  the  melting  of  the  ice,  the  premises  were  made  wet, 
slippery  and  muddy,  wherefrom  was  an  inconvenience  and 
detriment  to  business.  This  is  the  subsequent  damage  referred 
to.  It  was  proved,  that  on  March  1,  1875,  the  hole  or  cess- 
pool was  dug  at  the  foot  of  the  tank,  in  which  all  the  surplus 
water  escaped  from  that  time. 

All  the  ice  had  formed  on  appellee's  property  before  that 
time,  so  that  the  water  and  ice  which  caused  the  damage  were 
on  the  premises  before  the  commencement  of  this  suit.  It  is 
true,  that  as  a  general  rule,  judgments  refer  to  the  situation 
of  the  parties  at  the  commencement  of -the  action.  But  as 
recognized  in  Cooper  v.  Randall,  59  111.  321,  when  a  wrongful 
act  is  done  which  produces  an  injury  that  is  not  only  imme- 
diate, but  from  its  very  nature  is  permanent,  and  must  con- 
tinue to  produce  injury  independent  of  any  subsequent  wrong- 
ful act,  then  all  damages  resulting  both  before  and  after  the 
commencement  of  the  suit  may  be  estimated  and  recovered  in 
one  action;  and  see  Sedgw.  on  Damages,  102;  Felter  v.  Beal, 
1  L.  Raym.  339. 

In  this  case,  the  injury  sustained  by  appellee  between  the 
commencement  of  the  suit  and  the  trial,  was  not  from  any 
wrongful  act  done  by  appellant  during  that  time,  but  followed 
from  acts  done  before  the  suit  commenced,  and  was  properly 
recovered  for  in  this  action. 

There  was  a  claim  of  a  prescriptive  right  to  flow  waste  water 
from   this  tank  over  these  premises,  set  up  by  the  appellant. 

It  made  proof  that  the  tank  had  been  there,  and  had  dis- 
charged its  surplus  water  in  the  same  way,  for  more  than 
twenty  years. 

For  the  purpose  of  showing  that  this  use  had  not  been 
acquiesced  in  during  that  period,  one  Sterricker  gave  testi- 
mony that  he  purchased  this  lot  in  1858  and  sold  it  to 
appellee  in  1872;  that  he  complained  to  depot  agent  Sprague 
about  water  running  over  the  lot;  that  he  spoke  to  him  several 
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times;  that  for  the  first  thirteen  years  it  was  not  so  bad;  it 
was  worse  every  winter,  for  several  reasons;  that  he  called  the 
depot  agent's  attention  to  it  and  complained;  that  he  told  him 
he  wanted  it  stopped. 

The  station  grounds  at  Elgin  were  occupied  by  the  railroad 
company  in  1851,  and  have  been  since  continuously  occupied. 

As  bearing  upon  the  question  of  prescription,  the  court  be- 
low gave  three  instructions  on  behalf  of  the  plaintiff,  which 
are  complained  of  as  being  erroneous.  They  were  in  substance 
as  folio avs  : 

1.  That  the  defendant  could  acquire  no  prescriptive  right 
to  let  the  waste  water  from  its  tank  run  on  to  a  street  of  the 
city  of  Elgin. 

2.  That  if  Sterricker,  while  he  owned  the  lot,  objected  or 
complained  to  the  agent  of  defendant  because  of  his  premises 
being  so  flowed  with  water,  it  prevented  the  defendant  from 
obtaining  a  prescriptive  right. 

3.  That  if  the  plaintiff  was  at  the  time  in  quiet  possession 
of  a  part  of  South  street,  and  had  erected  a  dry-house  and 
piled  lumber  therein,  defendant  is  liable  for  any  damages 
caused  such  lumber  to  the  same  extent  that  it  would  be  in 
case  plaintiff  owned  the  premises  where  the  lumber  was  so 
stored. 

It  is  contended  that  the  objection  and  complaint  made  by 
Sterricker  would  not  prevent  the  prescriptive  right  from  ac- 
cruing, if  there  was  no  act  done.  Upon  this  subject  it  is  laid 
down  in  Washb.  Easem.  &  Serv.,  3d  ed.,  p.  131,  that  the  use 
and  enjoyment  of  what  is  claimed,  must  have  been  adverse, 
under  a  claim  of  right,  exclusive,  continuous,  uninterrupted, 
and  with  the  knowledge  and  acquiescence  of  the  owner  of 
the  estate  in,  over,  or  out  of  which  the  easement  prescribed  for 
is  claimed,  and  see  p.  162;  and  2  Greenlf.  Ev.  §  539  is  to  like 
effect.  In  Smith  v.  Miller,  11  Gray,  145,  it  is  said  that  in 
order  to  make  the  use  of  an  easement  in  another's  land  for 
twenty  years  conclusive  of  the  right,  the  use  must  be  adverse, 
uninterrupted,  and  with  the  knowledge  and  acquiescence  of 
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the  owner  of  the  land,  and  that  each  of  these  qualities  or 
ingredients,  essential  to  the  maintenance  of  the  claim,  is  open 
to  contradiction  and  liable  to  be  disproved.  In  Nichols  v. 
Aylor,  7  Leigh,  546,  where,  though  one  had  flowed  another's 
land  for  more  than  twenty  years,  it  appeared  that  the  latter 
had  complained  thereof,  and  denied  the  right  so  to  do,  it  was 
held  that  it  rebutted  the  presumption  of  its  having  been  en- 
joyed under  a  grant.  And  so  in  Stillman  v.  White  Pock  Co. 
3  Woodb.  &  Min.  549,  where  it  appeared  that  the  party 
against  whom  the  prescription  was  claimed  had  during  the 
time  remonstrated  against  the  use,  and  consulted  counsel  for 
a  prosecution  therefor.  And  in  Powell  v.  Bagg,  8  Gray,  441, 
where  the  defendant  claimed  the  easement  of  an  aqueduct 
across  the  plaintiff's  land,  it  was  held,  that. if  the  owner  of 
the  land,  being  upon  it,  forbade  the  other  party  to  enter  upon 
the  land  and  make  use  of  the  aqueduct,  it  was  enough  to  pre- 
vent his  acquiring  an  easement  by  such  use  and  enjoyment, 
which  had  been  for  thirty-eight  years;  that  to  have  one  gain 
an  easement,  it  not  only  must  be  claimed  adversely,  but  it 
must  be  acquiesced  in  by  the  owner  of  the  land,  under  a  claim 
of  right.  We  do  not  suppose  the  circumstance  of  the  place 
where  the  forbiddance  was  made,  whether  on  or  off  the  land, 
to  be  material.  In  Warren  v.  The  President,  etc.,  of  the  Town 
of  Jacksonville,  15  111.  241,  this  court  said,  a  right  by  prescrip- 
tion can  not  be  raised  without  the  consent  of  the  owner;  but 
the  use  may  be  so  long  unobjected  to  as  to  authorize  the  find- 
ing of  an  implied  consent,  and  to  raise  a  presumption  of  con- 
sent, and  even  of  a  grant. 

Although  there  has  been  cited  the  case  of  Kimball  v.  Ladd, 
22  Vt.  747,  which  is  somewhat  to  the  contrary,  and  School 
District  v.  Lynch,  33  Conn.  334,  is  in  the  like  direction,  we 
do  not  think  it  necessary  to  prevent  the  gaining  the  right  by 
adverse  use  which  is  claimed,  that  the  plaintiff  should  have 
asserted  his  right  in  opposition  thereto  by  suit  at  law,  or  by 
any  act  of  violence  in  resistance  of  the  use. 
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It  is  urged  further,  that  even  if  such  objections  as  made  in 
this  case  would  avail  to  bar  a  prescriptive  right,  they  were 
not  made  to  the  proper  person,  being  made  to  the  depot  agent 
— that  they  should  have  been  made  to  the  person  who  had 
charge  of  the  water  tanks  and  wind  mills,  or  to  the  division 
superintendent,  or  to  the  general  superintendent.  We  are  of 
opinion  that  the  complaints  of  this  use  of  the  lot,  in  flowing 
water  upon  it,  and  the  demand  that  it  should  be  stopped, 
which  the  evidence  shows  were  made  in  this  case  by  Sterricker 
to  the  depot  agent,  sufficiently  disproved  acquiescence  in  such 
user,  and  thereby  an  essential  element  of  a  right  to  an  ease- 
ment by  adverse  use  was  shown  not  to  exist — that  the  presump- 
tion of  a  grant  was  rebutted,  and  the  instruction  was  properly 
given. 

But  the  instruction  that  the  defendant  was  liable  for  any 
damages  caused  to  the  lumber  of  the  plaintiff  in  South  street 
to  the  same  extent  as  it  would  be  in  case  the  plaintiff  owned 
the  premises,  we  regard  as  erroneous. 

The  plaintiff  had  no  right  in  South  street,  no  right  to  place 
a  dry-house  or  pile  lumber  therein;  individual  members  of 
the  city  council  or  the  chairman  of  the  street  committee  could 
not  give  him  such  right. 

The  tank  had  been  erected,  and  the  water  flowing  from  it 
as  it  did,  a  long  time  before  the  street  was  thus  occupied  by 
the  plaintiff.  Defendant  was,  in  this  actual  user,  prior  in 
time,  and  therefore,  as  between  themselves,  superior  in  right 
to  the  plaintiff. 

We  do  not  consider  that  the  plaintiff,  having  no  right  in 
the  street,  could  thus  secure  a  right  of  action  against  the  de- 
fendant by  going  on  the  street  and  piling  lumber  there  in  such 
manner  that  the  water  from  the  tank,  as  it  was  being  caused 
to  run  by  defendant  and  had  been  for  a  long  time,  would  flow 
on  to  it.  It  was  but  his  own  folly  to  thus  put  his  property 
in  a  place  of  exposure  to  such  a  source  of  damage.  See  Illi- 
nois Central  Railroad  Co.  v.  Allen,  39  111.  205,  Toledo,  Wa- 
bash  and    Western   Railway  Co.  v.  Hunter  et   al.  50   id.  325. 
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Had  the  plaintiff  owned  the  premises  it  would  have  been  dif- 
ferent. He  might  justifiably  have  placed  the  lumber  anywhere 
upon  his  own  land.  The  instruction,  we  think,  could  only 
be  justified  upon  the  assumption  that  the  railroad  company 
had  turned  the  water  upon  the  street  through  a  different  chan- 
nel than  that  in  which  it  had  before  been  accustomed  to  run,  and 
that  the  damage, was  caused  solely  therefrom.  But  the  evi- 
dence, at  least  that  on  the  part  of  appellant,  did  not  warrant 
such  an  assumption. 

That  the  defendant  could  acquire  no  prescriptive  right  to  let 
the  wastewater  run  from  its  tank  on  to  a  street  of  the  city  of 
Elgin,  although  true  as  against  the  city,  or  one  in  the  legiti- 
mate use  of  the  street,  as  a  street,  {City  of  Quincy  v.  Jones  et  al. 
76  111.  231,)  it  would  be  otherwise  as  against  this  plaintiff  here, 
and  the  instruction  in  that  respect  should  have  been  refused 
as  inapplicable  to  the  present  case. 

For  the  errors  indicated  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


Jetta  Robinson  et  al. 

v. 
Carsten  Brems  et  al. 

1.  Fraud — as  against  creditors — business  in  wife's  name.  Where  an  insolvent 
husband  carries  on  business  in  his  wife's  name,  claiming  to  be  her  agent  at  a 
salary,  unless  it  is  done  in  good  faith,  and  with  the  separate  means  of  the 
wife  derived  from  some  other  source  than  the  husband,  the  stock  in  trade  and 
furniture  are  liable  to  be  sold  for  his  debts. 

2.  If  a  collusive  arrangement  exists  between  a  husband  and  wife,  by  which 
it  is  secretly  understood  between  them  that  the  name  of  the  wife  shall  be  used 
in  the  carrying  on  of  business,  and  that  the  wife  shall  hold  her  husband's 
property  and  business  to  hinder,  delay  or  defraud  his  creditors,  the  transac- 
tion will  be  fraudulent  as  to  such  creditors. 

3.  If  a  married  woman  advances  her  own  separate  money,  and  places  the 
same  in  the  hands  of  her  husband,  for  the  purpose  of  carrying  on  any  general 
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trade,  although  in  her  name,  and  the  husband,  by  his  labor  and  skill  in  the 
undertaking,  increases  the  funds,  the  entire  capital  embarked  in  the  enter- 
prise, together  with  the  increase,  will  not  constitute  the  separate  estate  of  the 
wife,  but  will  be  liable  for  the  debts  of  the  husband. 

4.  Same — possession  as  evidence  of  ownership.  If  a  wife  allows  her  husband 
to  have  and  retain  the  possession  of  goods  and  stock  in  trade  claimed  by  her 
as  her  separate  property,  and  to  transact  business  with  it,  such  possession  is 
prima  facie  evidence  of  ownership  in  him  as  to  his  creditors,  and  in  a  contest 
between  the  wife  and  such  creditors  she  must  show,  by  a  preponderance  of 
evidence,  that  she  is  the  owner  of  the  property,  or  lawfully  entitled  to  its  pos- 
session. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Messrs.  E.  &  A.  Van  Buren,  for  the  appellants. 

Mr.  John  J.  Knickerbocker,  for  the  appellees. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  replevin,  brought  by  appellants,  to 
obtain  possession  of  certain  goods  distrained  for  rent  by  ap- 
pellees as  the  property  of  Isaac  S.  Robinson  and  Abraham 
Robinson,  the  husbands  of  appellants. 

The  only  question  in  the  case  is  whether  the  title  to  the 
property  was  in  appellants  or  their  husbands.  It  is  claimed 
'the  court  erred  in  the  instructions  to  the  jury,  and  that  the 
verdict  of  the  jury  was  clearly  against  the  evidence. 

At  the  time  of  the  great  fire  in  Chicago,  in  the  fall  of  1871, 
the  husbands  of  appellants,  who  were  brothers,  were,  and  for 
several  years  had  been,  engaged  in  business,  as  partners,  in 
the  cigar  and  tobacco  trade.  They  were  burned  out,  and  quit 
business  some  $28,000  in  debt.  In  the  spring  of  1872  a  res- 
taurant, saloon  and  cigar  business  was  commenced  at  193 
East  Lake  street  and  38  Fifth  Avenue,  in  the  names  of  their 
wives,  from  which  a  profit  of  from  $4000  to  $5000  a  year  was 
derived.  The  books  were  kept  and  the  purchases  and  sales 
made  principally  by  the  brothers,  the  appellants  living  with 
them  on  the  premises  and  working  in  the  restaurant,  kitchen 
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and  lodging  rooms  up  stairs.  It  was  claimed  by  appellants 
the  capital  used  in  the  purchase  of  the  furniture  and  stock  was 
their  separate  property,  being  money  obtained  by  them  from 
relatives;  that  their  husbands  were  employed  by  them  as 
agents  to  manage  the  business,  at  a  salary  of  $100  each  per 
month,  this  salary  being  paid  every  month,  and  that  the  hus- 
bands had  no  interest  whatever  in  the  business. 

On  the  other  hand,  it  was  claimed  by  appellees  this  was  all 
a  fraudulent  device  to  protect  the  property  of  the  husbands, 
and  prevent  the  collection  of  just  debts  held  against  them  ; 
that  the  husbands  had,  after  the  fire,  collected  $1600  from  the 
insurance  companies,  and  $3000  or  $4000  on  their  outstanding 
accounts;  that  one  of  them,  Abraham,  made  $2000  in  a  part- 
nership venture  with  one  Fredericks ;  that  these  moneys  were 
not  satisfactorily  accounted  for,  and,  in  fact,  constituted  the 
capital  used  in  furnishing  and  stocking  the  house  on  the  cor- 
ner of  Fifth  Avenue  and  East  Lake  street.  It  was  further 
urged,  even  if  appellants  advanced  their  own  separate  money, 
and  placed  the  same  in  the  hands  of  their  husbands  for  the 
purpose  of  carrying  on  the  business,  yet  this  was  done  for  the 
benefit  of  their  husbands,  who  had  possession  of  the  property 
and  claimed  it  as  their  own,  and  managed  the  business  and 
paid  debts  of  their  own  out  of  the  stock  on' hand,  and  increased 
the  fund  by  their  labor  and  skill. 

We  can  not  mention,  in  detail,  the  evidence  to  be  found  in 
the  voluminous  record  now  before  us.  The  case  of  appellants 
is  based  almost  wholly  upon  their  own  testimony  ancf  that  of 
their  husbands.  Suffice  it  to  say,  there  is  much  to  be  found 
in  the  surrounding  circumstances  and  in  the  conduct  of  the 
parties,  and  in  the  cross-examinations  of  appellants  and  their 
witnesses,  and  in  the  very  nature  of  the  case  itself,  tending 
strongly  to  show  a  collusive  and  fraudulent  arrangement  to 
hinder  and  delay  creditors  in  the  collection  of  their  debts. 
Witnesses  were  introduced  upon  the  trial  to  impeach  the  tes- 
timony of  both  Abraham  and  Isaac  S.  Robinson,  and  no  at- 
tempt was  made  by  appellants  to  sustain  their  characters  for 
23—90  III. 
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truth  and  veracity.  The  jury  saw  the  witnesses  upon  the 
stand  and  heard  them  testify,  and  noted  their  demeanor,  and 
could  better  judge  than  we  can  of  their  credibility.  The  jury 
found  against  the  claim  of  appellants,  and  we  do  not  feel  that 
we  would  be  justified  in  disturbing  that  finding. 

The  court  properly  modified  the  first  instruction  asked  for 
by  appellants  before  giving  it.  It  is  plain,  unless  the  busi- 
ness in  question  was  carried  on  in  good  faith  and  with  the 
separate  property  of  appellants,  the  stock  in  trade  and  furni- 
ture were  liable  to  be  sold  for  the  debts  of  the  husbands. 

The  second  instruction,  as  asked,  was  properly  refused.  It 
entirely  ignored  the  question  of  the  property  being  the  sepa- 
rate property  of  the  appellants.  The  court,  among  other 
modifications  of  this  instruction,  stated  to  the  jury,  that  "  upon 
the  question  of  good  faith  of  the  plaintiffs  in  making  such  in- 
vestments and  employing  their  respective  husbands  as  agents, 
the  jury  may  take  into  consideration  the  circumstances,  if 
proven  by  the  evidence,  that  their  said  agents  were  paid  sala- 
ries as  such."  We  do  not  understand  this  as  intimating  to 
the  jury  that  because  appellants  paid  their  agents  salaries  it 
was  a  case  of  fraud.  They  claimed  upon  the  trial  they  had 
paid  such  salaries,  and  it  was  denied  by  appellees.  It  was 
one  of  the  points  in  issue,  and  the  clear  intendment  of  the 
instruction,  as  modified  and  given,  was  that  such  payment  of 
salaries,  if  satisfactorily  proven,  was  an  evidence  of  good 
faith.  The  other  modification  to  this  instruction  is  in  con- 
formity  to  the  law,  as  announced  by  this  court  in  the  case  of 
Wilson  v.  Loomis,  hereinafter  cited. 

It  is  urged,  the  second  instruction  given  for  appellees  is 
wrong,  and  is  not  based  upon  the  evidence.  It  tells  the  jury 
that  possession  of  personal  property  is  prima  facie  evidence 
of  ownership,  and  if  they  believe,  from  the  evidence,  the  hus- 
bands of  appellants  were  in  possession  of  the  property  and 
appellants  were  not,  then  appellants  must  show,  by  a  prepon- 
derance of  evidence,  they  were  the  owners  of  the  property  or 
lawfully  entitled  to  its  possession.     This  instruction  announces 
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a  correct  principle  of  law,  and  it  was  fully  justified  by  the 
evidence  of  Carsten  Brems  and  Galpin,  and  by  some  of  the 
statements  made  by  appellants  themselves  and  their  husbands 
on  cross-examination. 

Complaint  is  also  made  of  the  first  instruction  for  appellees, 
which  told  the  jury  that  if  they  believed,  from  all  the  evidence 
in  the  case,  a  collusive  arrangement  existed  between  appel- 
lants and  their  husbands,  by  which  it  was  secretly  understood 
between  them  the  names  of  appellants  should  be  used  in  the 
business,  and  that  appellants  should  hold  their  husbands' 
property  and  business,  then  such  conduct  was  fraudulent  and 
unlawful  as  against  the  distress  warrant,  and  in  such  case  the 
jury  should  find  against  them.  This  instruction  announces  a 
correct  principle  of  law,  and  there  was  ample  evidence  in  the 
record  upon  which  to  base  it. 

The  third,  fourth,  eighth  and  ninth  instructions,  given  for 
appellees,  are  based  upon  the  law  as  announced  by  this  court 
in  Wilson  v.  Loomis,  55  111.  352,  to  the  effect,  if  a  married 
woman  advances  her  own  separate  money,  and  places  the  same 
in  the  hands  of  her  husband  for  the  purpose  of  carrying  on 
any  general  trade,  although  in  the  wife's  name,  and  the  hus- 
band, by  his  labor  and  skill  in  that  undertaking,  increase  the 
funds,  the  entire  capital  embarked  in  the  enterprise,  together 
with  the  increase,  will  not  constitute  the  separate  estate  of  the 
wife,  but  will  be  liable  for  the  debts  of  the  husband.  To  the 
same  effect  are  the  cases  of  Elijah  v.  Taylor,  37  111.  247,  and 
Wortman  v.  Price,  47  id.  22.  See,  also,  Brownell  v.  Dixon, 
37  111.  197.  The  cases  of  Dean  v.  Bailey,  50  111.  481,  Blood 
v.  Barnes,  79  id.  437,  and  Primmer  v.  Clabaugh,  78  id.  94, 
are  entirely  consistent  with  those  above  cited,  and*  in  Dean  v. 
Bailey  and  Blood  v.  Barnes,  the  marked  differences  between 
the  two  classes  of  cases  are  pointed  out  and  commented  upon. 

There  is  no  substantial  error  in  any  of  the  instructions 
given  by  the  court,  and  the  judgment  of  the  Superior  Court 
must  be  affirmed. 

Judgment  affirmed. 
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The  City  of  Elgin 

v. 

Edson  A.  Kimball  et  al. 

1.  Ground  of  recovery — presumption.  Although  a  declaration  to  recover 
damages  to  goods  may  not  be  broad  enough  to  admit  a  recovery  of  damages 
for  an  injury  to  the  building  containing  them,  the  judgment  will  not  be  reversed 
on  account  of  the  admission  of  evidence  as  to  the  damages  to  the  latter,  where 
the  recovery  is  not  so  large  as  the  evidence  shows  the  damages  to  have  been 
to  the  goods.  In  such  case  it  will  be  presumed  the  jury  allowed  no  damages 
except  as  to  the  goods. 

2.  Municipal  corporation — liability  for  damages  resulting  from  manner  of 
changing  grade  of  street,  etc.  While  a  city  may  change  the  gi'ade  of  a  street  at 
will  or  pleasure,  yet,  where  it  is  changed  and  sewers  or  drains  are  constructed 
for  the  purpose  of  carying  off  surface  water,  and  they  are  constructed  in  such 
an  imperfect  manner  that  the  water  is  turned  into  the  basement  of  a  building 
of  a  lot  owner  on  the  street,  the  city  will  be  liable  for  such  damages  as  may 
arise  from  the  defective  improvement. 

3.  Practice — time  to  take  advantage  of  variance.  In  an  action  to  recover 
damages  caused  to  a  building,  the  defendant  can  not  take  advantage  of  a  vari- 
ance between  the  averment  and  proof  as  to  the  location  of  the  building,  in 
this  court,  for  the  first  time.  If  he  fails  to  make  the  objection  in  the  court 
below  so  as  to  give  an  opportunity  to  obviate  it  by  amendment  of  the  plead- 
ings, he  will  be  held  to  have  waived  it. 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon. 
Hiram  H.  Cody,  Judge,  presiding. 

Mr.  Eugene  Clifford,  for  the  appellant. 

Messrs.  Botsford  &  Barry,  for  the  appellees. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court : 

This  was  an  action  on  the  case,  brought  by  appellees  against 
the  city  of  Elgin,  to  recover  damages  caused  by  flooding  the 
basement  of  a  building  occupied  by  them  on  a  certain  street 
in  the  city.  The  flooding  occurred,  as  is  alleged,  by  reason  of 
the  negligent  conduct  of  the  city  in  permitting  the  mouth  of 
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a  sewer  on  the  street  to  become  filled  up  with  stones,  sticks 
and  debris,  thus  diverting  the  water  across  the  street  into  the 
basement  of  appellees'  building.  A  trial  of  the  cause  before 
a  jury  resulted  in  a  judgment  in  favor  of  appellees  for  $160, 
to  reverse  which  the  city  prosecuted  this  appeal. 

The  first  error  relied  upon  is,  the  decision  of  the  court  in 
refusing  to  confine  the  evidence  to  the  damage  done  the  goods. 
The  averments  of  the  declaration  are  broad  enough  to  allow 
a  recovery  for  such  damages  as  may  have  occurred  to  the 
building  as  well  as  to  the  goods,  but  if  such  were  not  the  case 
the  judgment  could  not  be  reversed  on  this  ground,  because 
the  recovery  was  not  as  large  as  the  evidence  showed  the 
damage  to  have  been  to  the  goods,  and  the  presumption  must  be 
that  no  damages  were  allowed  by  the  jury  except  as  to  the  goods. 

It  is  next  insisted,  that  appellees'  third  instruction  assumes 
as  a  fact  that  the  mouth  of  the  sewer  had  been  clogged  or  stopped 
up,  while  the  question  of  fact  should  have  been  left  to  be 
found  by  the  jury  from  the  evidence.  An  instruction  which 
assumes  a  disputed  fact  in  a  case  to  be  true,  would  be  erroneous, 
but  the  instruction  complained  of  can  not  be  held  liable  to 
the  objection  urged  against  it.  The  purpose  of  the  instruction 
seems  to  have  been  to  direct  the  attention  of  the  jury  to  the 
question  whether  the  city  knew  that  the  mouth  of  the  sewer 
had  been  stopped  up,  and  while  the  language  employed  might 
admit  of  criticism,  yet  we  do  not  regard  the  instruction  liable 
to  mislead  the  jury. 

The  fourth  instruction  is  claimed  to  be  erroneous.  It,  in 
substance,  declares  that  if  the  jury  find  that  the  city  raised  the 
grade  of  the  street  in  front  of  the  premises  occupied  by  ap- 
pellees, and  caused  to  be  constructed  a  sewer  or  drain  in  the 
street  to  carry  off  the  surplus  water,  and  that  the  sewer  was 
defective  so  that  it  would  not  carry  off  the  surplus  water,  and 
it  was  forced  into  the  basement  of  appellees'  building,  then  the 
city  would  be  liable.  We  understand  the  rule  to  be  well  set- 
tled in  this  State,  that  while  a  city  may  change  the  grade  of  a 
street  at   its   own  will   or  pleasure,  yet,  when   the   grade    is 
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changed  and  sewers  or  drains  are  constructed  for  the  purpose 
of  carrying  off  surface  water,  and  are  constructed  in  such  an 
imperfect  manner  that  the  water  is  turned  into  the  basement 
of  a  building  of  a  lot  owner  on  the  street,  the  city  will  be 
liable  for  such  damages  as  may  arise  from  the  defective  im- 
provement. City  of  Aurora  v.  Gillett,  56  111.  132;  City  of 
Aurora  v.  Reed,  57  id.  29  ;  City  of  Bloomington  v.  Brohaw,  77 
id.  194.  The  principle  involved  in  the  instruction  is  sustained 
by  the  cases  cited,  and  it  will  not  be  necessary  to  repeat  here 
the  reasons  for  the  rule  therein  adopted. 

The  fifth  and  sixth  instructions  are  also  claimed  to  be 
erroneous,  but  while  they  may  not  have  been  prepared  with 
that  degree  of  care  which  should  be  observed,  yet,  they  are,  in 
substance,  in  harmony  with  the  principles  declared  in  the 
cases  cited,  and  could  not  mislead  the  jury. 

It  is  also  urged,  that  the  court  erred  in  modifying  the 
instructions  of  appellant.  The  modifications  of  appellant's 
instructions  were  slight,  and  we  perceive  no  error  in  the 
changes  made.  The  instructions  as  given  placed  the  law  in- 
volved in  the  case  fairly  before  the  jury,  and  we  are  unable 
to  see  how  appellant's  case  was  prejudiced  by  any  instruction 
given  by  the  court. 

It  is  next  urged,  that  there  was  a  variance  between  the  aver- 
ments and  proof  in  regard  to  the  location  of  the  building 
where  the  damages  were  done.  No  objection  was  interposed 
on  the  trial  to  the  proof,  on  the  ground  of  a  variance,  and  the 
question  made  for  the  first  time  in  this  court  comes  too  late. 
Had  the  objection  been  made  in  the  circuit  court,  the  declara- 
tion could  have  been  amended  and  thus  the  ground  of  the 
objection  obviated,  but  appellant  saw  proper  to  withhold  the 
objection  on  the  trial,  and  its  silence  must  be  regarded  as  a 
waiver  of  the  objection. 

So  far  as  the  record  before  us  shows,  the  merits  of  the  case 
were  fully  submitted  to  the  jury,  and  we  perceive  no  ground 
upon   which    the  judgment   can    be  disturbed.       It  will    be 

Judgment  affirmed. 
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James   McDowell 

v. 

Warren   Town  et  al. 

1.  Amendments — changing  parties  to  suits.  Where  a  suit  was  brought  be- 
fore a  justice  of  the  peace  in  the  name  of  one  for  the  use  of  another,  on  an 
appeal  to  the  circuit  court  an  amendment  may  be  allowed,  under  section  24 
of  the  Practice  act  (Rev.  Stat.  1874),  by  striking  out  the  name  of  the  nominal 
plaintiff  and  permitting  the  suit  to  proceed  in  the  name  of  the  beneficial 
plaintiff. 

2.  This  section  allows  any  and  all  amendments,  in  form  or  substance,  in 
any  process,  pleading  or  proceeding,  which  may  enable  the  plaintiff  to  sustain 
his  action  on  the  claim  on  which  it  was  intended  to  be  brought,  or  the  defend- 
ant to  make  a  legal  defense.  If  the  opposite  party  is  taken  by  surprise,  and 
is  unprepared  to  meet  the  case  as  made  by  the  amendment,  he  should  show 
that  fact  and  ask  for  a  continuance. 

3.  Costs — on  changing  parties  to  suit.  Where  an  amendment  is  allowed 
changing  the  parties  to  a  suit  by  striking  out  the  name  of  a  nominal  plaintiff 
and  permitting  the  cause  to  proceed  in  the  name  of  the  beneficial  plaintiff, 
costs  will  not  be  allowed  against  the  plaintiff  whose  name  is  thus  stricken  out. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  N.  J.  Pillsbury,  Judge,  presiding. 

Mr.  S.  S.  Lawrence,  and  Mr.  H.  H.  McDowell,  for 
the  appellant. 

Mr.  D.  L.  Murdoch:,  for  the  appellees. 
•     Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action,  brought  before  a  justice  of  the  peace, 
by  Daniel  and  Asher  Townsend,  for  the  use  of  Warren  and 
Zera  Town,  and  against  James  McDowell,  appellant.  A  trial 
before  the  justice  resulted  in  a  judgment  against  defendant, 
and  he  appealed  to  the  circuit  court.  When  the  case  was 
reached  for  trial,  and  after  a  jury  was  impaneled,  but  before 
any  evidence  was  heard,  plaintiffs  moved  the  court  for  leave 
to  strike  out  the  names  of  the  Townsends  as  plaintiffs,  and  to 
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permit  the  suit  to  progress  in  the  names  of  Warren  and  Zera 
Town,  as  plaintiffs,  which  was  allowed  by  the  court,  and  de- 
fendant excepted.  The  trial  progressed  to  a  judgment  agaiust 
defendant,  after  overruling  a  motion  for  a  new  trial.  To 
reverse  that  judgment  defendant  appeals  to  this  court  and 
assigns  errors. 

The  only  ground  urged  for  a  reversal  is  that  the  court 
permitted  the  names  of  the  Townsends  to  be  stricken  out  of 
the  summons  as  plaintiffs,  and  permitted  the  suit  to  proceed 
in  the  name  of  the  beneficial  plaintiffs.  The  correctness  of 
this  decision  depends  upon  the  construction  of  the  24th  sec- 
tion of  the  Practice  act.  It  provides,  that  aat  any  time  before 
final  judgment  in  a  civil  suit,  amendments  may  be  allowed,  on 
such  terms  as  are  just  and  reasonable,  introducing  any  party 
necessary  to  be  joined  as  plaintiff  or  defendant,  discontinuing 
as  to  any  joint  plaintiff  or  joint  defendant,  changing  the 
form  of  the  action,  and  in  any  matter,  either  of  form  or  sub- 
stance, in  any  process,  pleading  or  proceeding,  which  may 
enable  the  plaintiff  to  sustain  the  action  for  the  claim  for 
which  it  was  intended  to  be  brought  or  the  defendant  to  make 
a  legal  defense.  The  adjudication  of  the  court  allowing  an 
amendment  shall  be  conclusive  evidence  of  the  identity  of  the 
action." 

These  provisions  are  broad  and  comprehensive,  and  were, 
no  doubt,  adopted  to  obviate  the  hardship  that  was  experienced 
from  the  earlier  decisions  of  this  court,  refusing  to  allow 
such  amendments.  The  decisions  referred  to  by  appellant 
can  not  control  this  case,  as  by  this  enactment  the  General 
Assembly  have  changed  the  law  to  wipe  out  all  such  mere 
technical  objections  and  to  require  justice  to  be  administered 
on  a  broader  basis. 

This  section  allows  any  and  all  amendments,  in  form  or  sub- 
stance, in  any  process,  pleading  or  proceeding,  which  may 
enable  the  plaintiff  to  sustain  his  action  on  the  claim  upon 
which  it  was  intended  to  be  brought,  or  the  defendant  to 
make  a  legal  defense.     The  amendment  in  this  case  clearly 
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falls  within  the  provisions  of  the  section,  and  the  court  com- 
mitted no  error  in  allowing  it.  The  same  question  was  before 
us  in  the  case  of  The  Teutonia  Life  Insurance  Co.  v.  Mueller, 
77  111.  22,  and  it  was  there  held  that  the  suit  might  be  dis- 
missed as  to  the  plaintiff  who  brought  the  suit,  and  the  parties 
entitled  to  sue  might  be  substituted  as  plaintiffs.  In  that  case 
an  administrator  sued  when  the  action  lay  in  the  name  of  the 
widow  and  heirs  of  deceased,  and  the  change  was  held  to  be 
proper  under  the  provisions  of  this  section.  That  case  is 
decisive  of  this. 

If  appellant  was  unprepared  to  defend  the  case  as  made  by 
the  change,  he  only  had  to  move  the  court  for  a  continuance, 
and  show  the  fact,  to  have  it  allowed.  But  no  such  motion 
and  showing  were  made,  and  hence  there  was  no  abuse  of 
discretion  in  allowing  the  amendment. 

It  is  said,  the  court  should  at  least  have  allowed  the  motion, 
with  costs  against  the  plaintiffs  whose  names  were  stricken 
out.  We  fail  to  see  the  force  of  the  objection.  They  had 
made  no  costs  that  would  not  have  accrued  had  the  suit  been 
brought  in  the  name  of  the  Towns.  They  were  liable  for  all 
costs  in  the  event  they  failed  to  recover.  Nor  do  wre  see  that 
appellant,  under  the  facts  of  the  case,  had  any  right  to  recover 
costs. 

Perceiving  no  error  in  the  record  the  judgment  of  the  court 

below  is  affirmed. 

Judgment  affirmed. 


Herman  Langenham 

v. 

W.  Stickney. 

Appeal — dismissal  for  want  of  prosecution.  The  fact  that  a  defendant  who  has 
appealed  from  the  judgment  of  a  justice  of  the  peace  is  not  ready  for  trial 
when  the  case  is  called  on  the  docket,  is  no  sufficient  reason  for  the  dismissal 
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of  his  appeal.  In  such  case  he  has  the  right  to  have  the  plaintiff  prove  his 
cause  of  action,  whether  he  has  any  defense  to  make  or  not,  and  it  is  error  to 
dismiss  the  appeal. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Mr.  Henry  D.  Hoiser,  for  the  appellant. 

Mr.  Frederic  Ullman,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  suit  was  originally  commenced  before  a  justice  of  the 
peace.  From  the  judgment  rendered  in  that  court,  defendant 
appealed  to  the  circuit  court  by  filing  his  bond,  with  security, 
in  the  office  of  the  clerk  of  the  circuit  court,  in  accordance 
with  the  provisions  of  the  statute.  At  the  March  term,  1877, 
of  the  circuit  court,  when  the  case  was  called  in  its  order  for 
trial,  defendant  moved  for  a  continuance  for  want  of  proper 
appearance  on  the  part  of  plaintiff.  That  motion  the  court 
overruled.  It  then  appears,  from  the  bill  of  exceptions,  that 
because  defendant  was  not  "ready  for  trial,"  the  court  dis- 
missed his  appeal  for  want  of  prosecution.  That  was  error. 
The  appeal  had  been  perfected  under  the  statute,  and  the  case 
stood  for  trial  as  any  other  on  the  calendar.  Defendant  had  not 
abandoned  his  appeal,  but  was  in  court  prosecuting  it  as  well 
as  he  could  in  his  own  way.  He  may  not  have  been  entirely 
"ready  for  trial,"  but  that  is  no  reason  why  his  appeal  should 
be  dismissed.  All  the  court  could  do,  properly,  was  to  order 
the  trial  to  proceed  at  once,  whether  defendant  was  ready  or 
not.  As  the  case  was  to  be  tried  de  novo  on  the  appeal,  it 
could  not  be  known  defendant  would  not  be  ready  to  present 
his  defense,  or  some  part  of  it,  by  the  time  plaintiff  should 
finish  his  side  of  the  case.  Whether  he  had  any  defense  to 
make,  he  could  compel  plaintiff,  on  the  appeal,  to  prove  a 
cause  of  action  against  him,  and  it  was  error  to  dismiss  de- 
fendant's appeal  without  allowing  him  a  trial.     Whether  the 


1878.]  Campbell  v.  Day  et  al.  363 

Syllabus. 

court  ruled  correctly  or  not  on  the  motion  for  a  continuance, 
is  not  a  matter  of  any  consequence  now,  and  will  not  be  con- 
sidered. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


.    i 
George  W.  Campbell,  Assignee, 

v. 

Lavina  Day  et  al. 

1.  Agency — architect  to  supervise  work — of  his  authority  to  employ  others  to  do 
work.  An  architect  employed  only  to  supervise  and  direct  the  work  to  be 
done  by  a  contractor  and  those  acting  under  him,  has  no  authority  to  employ 
another  to  do  work  on  a  building  which  the  contractor  has  undertaken  to  do. 

2.  Action — when  person/or  whom  work  is  done  is  liable  by  not  objecting.  Where 
a  party  employs  another  to  furnish  all  the  materials  and  erect  a  building,  into 
whose  hands  the  whole  matter  is  put,  the  contract  providing  for  changes,  and 
contemplating  his  employment  of  others  as  to  parts  of  the  work,  which  he 
does,  the  whole  to  be  done  under  the  supervision  of  an  architect,  and  a  part 
of  the  work  proving  defective  is  taken  out,  and  replaced  by  another  person 
whom  the  contractor  has  had  working  for  him,  the  owner  of  the  building  will 
not  be  held  responsible  to  such  person  so  replacing  the  work  merely  because 
he  saw  him  at  work  and  made  no  objection,  but  hurried  him  on,  as  he  had  the 
right  to  suppose  such  work  was  being  done  under  and  for  the  contractor. 

3.  The  doctrine  that  a  party  seeing  work  progress  for  him,  and  making  no 
objection  thereto  to  the  person  doing  the  same,  is  liable  to  the  person  so  work- 
ing, has  no  application  where  the  entire  work  is  contracted  to  and  placed 
under  the  control  of  another,  who  has  the  power  to  employ  whom  he  pleases. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
W.  K.  McAllister,  Judge,  presiding. 

Messrs.  Barber  &  Lackner,  for  the  appellant. 

Mr.  Jno.  N.  Jewett,  and  Mr.  William  E.  Mason,  for 
the  appellees. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

In  September,  1872,  appellees,  as  administrators  of  the 
estate  of  Isaac  C.  Day,  deceased,  entered  into  a  contract  with 
T.  J.  Darcy,  whereby  the  latter  undertook  to  furnish  materials 
for  erecting  and  finishing  a  certain  building  in  the  city  of 
Chicago,  for  the  sum  of  $59,000. 

By  the  terms  of  the  contract  the  building  was  to  be  comple- 
ted in  a  good  and  workmanlike  manner,  according  to  the  plans 
and  specifications  prepared  by  W.  L.  B.  Jenny,  architect,  in 
the  following  month  of  December.  The  compensation  was  to 
be  paid  from  time  to  time,  as  the  work  progressed,  upon  the 
architect's  certificates,  reserving  a  percentage  until  the  whole 
work  should  be  finished,  the  owners  being  at  liberty  to  make 
changes  and  alterations  without  prejudice  to  the  contract,  and 
not  to  be  answerable  for  any  loss  or  damage  that  might  hap- 
pen to  the  work.  Subsequent  to  the  making  of  this  contract, 
Darcy  entered  into  a  contract  with  Burkhardt  &  Sherwin, 
whereby  the  latter  undertook  to  do  all  the  cut  stone  work. 
The  plans  and  specifications,  which  were  made  part  of  the 
contract  between  appellees  and  Darcy,  provided  for  brick 
piers  in  the  basement  of  the  building,  upon  which  the  super- 
structure was  to  be  erected. 

The  building  was  not  completed  in  December,  as  provided 
by  contract,  nor  for  some  months  thereafter.  Work,  however, 
progressed  on  the  building  during  the  month  of  December 
and  the  following  winter  months,  and,  as  is  said  by  one  of  the 
witnesses,  about  the  time  the  frost  was  coming  out,  (which  we 
presume  was  in  the  latter  part  of  winter  or  early  part  of 
spring,)  the  brick  piers  gave  away,  threatening  the  safety  of 
the  superstructure.  From  the  evidence  of  Mr.  Jenny,  the 
supervising  architect,  it  appears  that  bad  workmanship  was 
the  cause  of  the  weakness  in  the  piers.  These  brick  piers 
were  taken  out,  and  replaced  with  stone  piers.  This  work 
was  done  by  Burkhardt  &  Sherwin,   and  the   present  suit  is 
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prosecuted  to  recover  the  value  of  their  services,  etc.,  in  so 
doing.     The  judgment  below  was  for  the  defendants. 

The  substitution  of  the  stone  piers  was  ordered  by  the  su- 
pervising architect,  Jenny,  after  consultation  with  Darcy. 

Appellant  complains  of  the  refusal  of  the  court  to  give  his 
instruction  as  asked,  and  also  of  those  which  the  court  gave 
of  its  own  motion.     That  asked  and  refused  was  as  follows : 

"  If  the  jury  believe,  from  the  evidence,  that  the  defendants 
employed  one  Jenny,  as  their  architect,  to  draw  for  them  plans 
and  specifications  for  a  building  to  be  erected  for  defendants, 
and  to  superintend  the  building  during  its  erection ;  that  they 
entered  into  a  contract  with  Timothy  J.  Darcy  to  erect  such 
building  and  complete  it  for  a  stipulated  price,  according  to 
such  plans  and  specifications ;  that  such  plans  and  specifica- 
tions called  for  brick  piers  under  said  building,  and  was  orig- 
inally erected  on  brick  piers;  that  during  its  progress  the 
brick  piers  gave  way,  and  the  building  was  settling  and  fall- 
ing down;  that  thereupon  said  Jenny  directed  Burkhardt  & 
Sherwin  to  take  down  the  brick  piers  and  put  in  place  thereof 
stone  piers,  for  the  purpose  of  preventing  said  building  from 
coming  down;  that  the  defendants  knew  of  this  change,  and 
saw  Burkhardt  &  Sherwin  substitute  stone  piers  for  the  brick 
piers,  and  made  no  objections  thereto,  but,  on  the  contrary, 
hurried  them  on;  and  that  defendants  knew  that  their  origi- 
nal contracts  called  for  brick  piers  and  not  stone  piers- — then 
the  jury  must  find  for  the  plaintiff  in  such  amount  as  he  has 
shown,  from  the  evidence,  said  work  and  material  were  reason- 
ably worth  at  the  time  when  performed  and  delivered." 

And  the  following  are  the  instructions  which  the  court  gave 
of  its  own  motion  : 

"If  the  jury  believe,  from  the  evidence,  that  the  building 
in  question  was  in  process  of  erection  by  Darcy  under  the 
contract  of  the  6th  of  September,  1872,  between  him  and  de- 
fendants, given  in  evidence,  and  that  Jenny  acted  as  architect 
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under  said  contract,  then,  although  the  jury  may  further  be- 
lieve, from  the  evidence,  that  Jenny,  while  so  acting,  employed 
Burkhardt  &  Sherwin  to  remove  the  brick  piers  and  put  stone 
ones  in  their  places,  and  that  there  was  necessity  for  so  doing, 
yet  the  court  instructs  the  jury,  as  a  matter  of  law,  that  Jenny, 
by  virtue  of  his  position  as  architect,  had  no  authority  to  bind 
defendants  by  employing  said  Burkhardt  &  Sherwin  to  do 
said  work,  and  in  the  absence  of  proof  that  defendants  author- 
ized Jenny  beforehand  or  at  the  time  to  do  so,  or  with  full 
knowledge  of  all  the  facts  subsequently  ratified  such  act  of 
employment,  the  jury  should  find  for  defendants. 

"If  the  jury  believe,  from  the  evidence,  that  at  the  time  of 
doing  the  work  in  question  Darcy  was  constructing  the  build- 
ing, either  by  himself  or  his  sub-contractors,  and  that  Darcy 
was  doing  said  work  under  the  said  special  contract  given  in 
evidence,  then,  although  the  defendants,  or  one  of  them,  was 
present  at  times  while  Burkhardt  &  Sherwin  were  doing  the 
work  in  question,  and  said  work  was  for  their  benefit  or  the 
benefit  of  the  premises,  still,  the  law  will  not  imply  an  under- 
taking on  the  part  of  the  defendants  to  pay  for  said  work." 

We  think  there  is  no  substantial  objection  to  this  ruling  of 
the  court  below.  Jenny,  as  architect,  had  no  authority  to 
make  any  contract  binding  on  appellees.  His  duties  were 
limited  to  the  supervision  and  direction  of  work  to  be  done 
by  Darcy,  or  those  acting  under  him.  The  contract  between 
appellees  and  Darcy  covered  all  the  work  to  be  done  in  erect- 
ing the  house,  and  while  it  also  contemplated  there  might  be 
additional  or  extra  work  done,  for  which  appellees  were  to  be 
liable,  that  work  was  to  be  done  by  Darcy.  If  the  piers  were 
insufficient,  it  was  Darcy's  duty  to  make  them  sufficient. 
Without  doing  this  he  could  not  perform  his  contract.  It  is 
true,  it  was  not  intended  there  should  be  stone  piers,  but  it 
was  required  there  should  be  piers  sufficient  to  support  the 
superstructure.  The  work,  therefore,  of  putting  in  stone 
piers  was  only  performing  that  part  of  the  contract  in  a  differ- 
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ent  way  from  that  contemplated  in  the  contract.  That  this 
was  a  duty  enjoined  upon  Darcy,  when  directed  by  the  super- 
vising architect,  must,  then,  follow  as  a  legal  and  logical  con- 
clusion. 

It  was  not  contemplated,  however,  that  the  work  was  all  to 
be  done  with  Darcy's  own  hands.  As  contractor,  he  simply 
undertook  to  have  the  work  done,  and  was,  of  course,  author- 
ized to  adopt  all  usual  and  reasonable  methods  for  that  pur- 
pose. This  included  the  right  to  sub-let  or  sub-contract,  he 
being  all  the  time  the  only  party  to  whom  appellees  were  to 
look.  Burkhardt  &  Sherwin,  the  evidence  shows,  were  his 
sub-contractors.  When,  therefore,  appellees  saw  them  at  any 
particular  work,  they  were  authorized  to  assume  they  were  at 
work  under  Darcy,  as  his  sub-contractors  or  servants ;  and 
whether  the  work  was  of  one  kind  or  another,  could  make  no 
difference  to  them.  They  had  put  the  whole  matter  in  Dar- 
cy's  hands,  surrendered  to  him  the  entire  possession,  and  in 
the  absence  of  notice  that  he  had  abandoned  the  work,  they 
could  have  no  reason  to  suspect  that  anybody  there  engaged 
was  not  under  him.  The  doctrine  contended  for,  that  seeing 
the  work  progress  was  itself  notice  that  those  engaged  were 
working  for  appellees,  would  have  application  were  the  work 
not  contracted  to  and  placed  under  the  control  of  another,  but 
can  have  no  application  in  such  a  case  as  this. 

The  evidence  clearly  shows  that  appellees  all  the  time  sup- 
posed the  change  in  the  piers  was  being  done  by  Darcy,  or 
under  his  direction,  and  that  they  never  gave  any  authority  to 
have  it  done  by  others,  nor  did  the  architect  suppose  that  he 
was  making  a  contract  with  Burkhardt  &  Sherwin.  In  what 
he  did  and  said  he  assumed  they  were  acting  under  Darcy, 
and  this,  also,  seems  to  have  been  Darcy's  understanding.  It 
was  incumbent  on  Burkhardt  &  Sherwin,  if  they  intended  to 
charge  appellees,  to  have  notified  them  before  they  com- 
menced. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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George  Loach 

v. 

George  A.  Farnum  et  al 

1.  Contract — change  of  sealed  one  by  unsealed  indorsement.  It  is  a  well  set- 
tled rule  of  the  common  law,  that  an  executory  contract,  under  seal,  can  not  be 
modified  or  varied  by  a  parol  agreement,  and  such  is  the  doctrine  of  this  court. 
An  indorsement  in  writing  on  a  lease  under  seal,  agreeing  to  reduce  the  rent, 
and  acceptance  of  monthly  rent  in  accordance  therewith,  such  indorsement 
not  being  under  seal,  can  not  be  admitted  in  evidence  to  vary  the  terms  of  the 
lease  as  to  the  rent  to  be  paid. 

2.  Same — consideration  necessary  to  change  in  contract.  An  executory  agree- 
ment in  writing  without  any  new  consideration,  to  reduce  the  rent  secured  to 
be  paid  by  a  lease,  is  a  mere  nudum  pactum,  and  not  binding  on  the  lessor. 

3.  Same — evidence  of  ratification  of  invalid  contract.  In  a  proceeding  by  dis- 
tress for  rent  due  under  a  sealed  lease,  proof  of  the  acceptance  of  rent  for 
three  months  of  the  term  at  a  reduced  rate,  under  a  parol  agreement  to  reduce 
the  rent  for  the  balance  of  the  term,  where  no  rent  is  claimed  as  to  the  months 
so  paid,  is  inadmissible,  as  such  acts  are  but  invalid  ratifications  and  repeti- 
tions, so  far  as  the  contract  remained  executory,  of  an  invalid  promise,  and 
sra,nd  on  the  same  footing. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  H.  B.  Stevens,  for  the  appellant. 
Mr.  Pliny  B.  Smith,  for  the  appellees. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court: 

This  was  a  statutory  proceeding  of  distress  for  rent,  prose- 
cuted by  appellees  against  appellant,  and  resulting  in  a  verdict 
and  judgment  in  their  favor  for  $841.86. 

The  claim  of  appellees  was  based  upon  a  lease  in  writing  and 
under  seal,  for  the  premises  known  as  No.  74  North  Halsted 
street,  in  Chicago,  for  a  term  of  three  years  from  the  1st  day  of 
April,  1872,  at  an  annual  rental  of  $800,  payable  in  monthly 
installments  of  $66.66§  each.  On  the  trial  appellant  offered 
in  evidence  the  following  alleged  agreement  for  the  reduction 
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of  the  rent,  which  was  indorsed  on  the  duplicate  of  the  lease 

in  the  hands  of  appellant : 

"February  1,  1874. 

"We  agree  to  take  for  rent  of  the  within  leased  premises 

$55  per  month  instead  of  $66.66  as  within.    The  reduction  to 

commence  February  1,  1874. 

Farnum  &  Chidister." 

— and  also  offered  to  prove,  in  connection  therewith,  that  for 
the  months  of  February,  March  and  April,  1874,  appellees 
took  the  reduced  rent  of  $55  per  month,  in  full  for  the  rent 
for  those  months  respectively.  The  court  refused  to  admit  in 
evidence  said  indorsement  on  the  lease  and  proof  of  such 
alleged  payments.  This  action  of  the  court  is  assigned  as 
error. 

It  is  a  well  settled  rule  of  the  common  law,  that  an  execu- 
tory contract,  under  seal,  can  not  be  modified  or  varied  by  a 
parol  agreement,  and  the  same  doctrine  has  frequently  been 
announced  by  this  court.  Bakery.  Whiteside,  Breese,  174; 
Chapman  v.  McGrew,  20  111.  101 ;  Hume  Brothers  v.  Taylor, 
63  id.  43;  Barnett  v.  Barnes,  73  id.  217.  In  the  case  last 
cited  it  was  expressly  held,  that  where  a  lease,  .under  seal, 
fixes  a  certain  amount  of  rent  to  be  paid  each  month,  a  parol 
agreement  changing  the  amount  of  rent  to  be  paid  for  the 
unexpired  term,  and  leaving  the  lease  in  other  respects  un- 
changed and  in  force,  is  not  binding  upon  the  lessor,  and  he 
will,  notwithstanding  such  parol  agreement,  be  entitled  to 
recover  the  amount  of  rent  called  for  by  the  lease.  Chapman 
v.  McGrew,  supra,  was  also  based  upon  a  lease  under  seal,  and 
in  that  case  it  was  claimed  that  by  a  written  agreement,  and 
for  a  consideration,  the  rent  was  reduced  $200  a  year;  and 
this  court  there  said  :  ".The  agreement  for  a  change  of  the 
terms  of  this  lease  was  not  under  seal,  while  the  lease  was, 
and,  therefore,  this  agreement  did  not  have  the  effect  to  re- 
lease defendant  from  his  liability  on  the  lease. "  These  two 
cases,  as  also  Hume  Brothers  v.  Taylor,  seem  to  be  directly 
in  point,  and  decisive  of  the  case  at  bar. 
24—90  III. 
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Appellant  cites  Lake  v.  Campbell,  18  111.  106,  and  White  v. 
Walker,  31  id.  423.  The  former  case  simply  decides  that  a 
lease  is  an  instrument  that  needs  no  seal  to  give  it  validity  as 
between  the  parties.  But,  the  lease  in  the  case  now  before  us 
was  under  seal.  In  very  many,  if  not  in  most  of  the  cases,  both 
English  and  American,  in  which  the  doctrine  under  discussion 
has  been  announced,  the  contracts  would  have  been  perfectly 
valid  without  any  seal.  A  seal  was  not  essential  in  order  to 
make  the  contract  in  Hume  Brothers  v.  Taylor  a  valid  and 
binding  contract  for  the  delivery  of  hogs;  and  yet  the  parties 
there,  as  here,  elected  to  enter  into  a  sealed  contract.  White 
v.  Walker  was  an  action  against  one  who  had  indorsed  upon 
the  lease  a  guaranty  of  the  payment  of  the  rent,  and  it  was 
decided  upon  the  ground  that  the  new  agreement  had  been 
fully  executed  and  that  an  executed  parol  agreement  could  be 
shown  to  defeat  a  recovery  on  an  instrument  under  seal,  and 
upon  the  further  ground  that  under  the  peculiar  facts  of  that 
case  there  was  an  equitable  estoppel  as  between  White  and 
Walker.  In  the  opinion  of  the  court,  Chapman  v.  McGrew 
is  expressly  referred  to,  and  the  case  distinguished  therefrom. 
It  does  no't  overrule  the  former  decisions  of  the  court,  and 
subsequent  cases  have  followed  these  former  decisions. 

Again,  the  agreement  for  the  reduction  of  the  rent  was  exe- 
cutory and  was  without  any  consideration,  aud  was,  therefore, 
a  mere  nudum  pactum,  and  not  binding.  The  supposed  agree- 
ment was  made  February  1,  1874,  and  it  does  not  appear,  nor 
was  it  proposed  to  prove  that  the  city  at  that  time  contemplated 
raising  Halsted  street,  or  that  anything  in  regard  to  that 
matter  or  any  consequent  inconvenience  to  the  occupant  of  the 
demised  premises  was  either  suggested  or  anticipated  by  either 
of  the  parties,  even  if  we  assume  that  such  matters  would  be 
competent  for  the  purpose  of  showing  a  consideration.  There 
is,  however,  nothing  in  the  record  to  warrant  the  assumption 
that  this  evidence  was  offered  for  the  purpose  now  claimed  in 
the  brief  of  appellant.  The  sole  offer  on  the  trial  was  to 
prove,  as  a  part  of  the  defense,  that  the  city,  on  or  about  the 
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first  day  of  May,  1874,  took  possession  of  the  street  in  front 
of  the  premises  and  raised  its  grade,  and  thereby  excluded 
appellant  from  the  free  use  of  said  premises ;  and  there  was 
no  pretense  whatever  of  attempting  to  show  that  this  action 
of  the  city  at  all  influenced,  or  had  any  connection  whatever 
with  the  agreement  made  three  months  before. 

The  court  committed  no  error  in  refusing  to  permit  appellant 
to  show  that  appellees  had  accepted  rent  for  February,  March 
and  April,  1874,  at  the  reduced  rate.  No  claim  was  made  for 
those  months,  but  only  for  the  subsequent  months.  The 
agreement  for  a  reduction  was  still  executory  as  to  subsequent 
rent;  and  the  payments  made  wofcld  be  but  invalid  ratifica- 
tions and  repetitions,  so  far  as  the  contract  remained  execu- 
tory, of  an  invalid  promise,  and  would  stand  on  the  same 
footing  as  the  promise  itself. 

We  have  nothing  to  do  with  the  wisdom  or  expediency 
of  the  doctrine  upon  which  this  decision  is  based;  such  ques- 
tions are  for  the  legislative  department  of  the  government. 
We  can  only  administer  the  law  as  we  find  it. 

The  judgment  of  the  Superior  Court  must  be  affirmed. 

Judgment  affirmed. 


Daniel  Pierce 

v. 

Emerson  C.  Shippee  et  al. 

Partnership  —  or  whether  a  fiduciary  relation  exists.  A  person  furnished 
money  to  another  with  which  to  purchase  corn  for  speculation,  the  one  re- 
ceiving the  money  to  make  the  purchases  and  to  bear  all  the  expenses  attend- 
ing the  purchases  and  shipment,  and  upon  a  sale  of  the  corn  the  amount 
received  in  excess  of  the  money  advanced  was  to  be  equally  divided  between 
the  parties,  and  in  case  of  loss,  that  was  to  be  borne  equally :  Held,  the  trans- 
action constituted  a  partnership,  and  did  not  create  a  fiduciary  relation  be- 
tween the  parties  so  as  to  exonerate  the  party  receiving  the  money  and  making 
the  purchases,  under  a  discharge  in  bankruptcy,  from  his  liability  to  con- 


372  Pierce  v.  Shippee  et  al.  [Sept.  T. 

Statement  of  the  case. 

tribute  to  the  other  for  any  loss  sustained  in  the  enterprise.  The  fact  of  the 
corn  not  being  bought  in  the  name  of  the  party  furnishing  the  money,  or 
shipped  in  his  name,  would  not  change  the  character  of  the  transaction. 

Writ  of  Error  to  the  Circuit  Court  of  De  Kalb  county ; 
the  Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

This  was  an  action  to  recover  of  Emerson  C.  Shippee  and 
James  W.  Hunter  $1000,  which  the  plaintiif,  Daniel  Pierce, 
had  furnished  the  defendants,  to  be  used  in  the  purchase  of 
corn,  and  which  it  is  claimed  the  defendants  wrongfully  ap- 
propriated to  their  own  use. 

The  declaration  contained  the  common  counts,  to  which 
defendants  pleaded  jointly  the  general  issue,  and  the  defendant 
Shippee  pleaded  separately  his  discharge  in  bankruptcy.  To 
this  plea  plaintiff  replied,  first,  that  said  indebtedness  was 
created  by  the  fraud  of  Shippee  ;  second,  that  the  indebtedness 
was  caused  by  the  defalcation  of  Shippee,  while  acting  in  a 
fiduciary  character  as  agent  of  the  plaintiff. 

Rejoinders  having  been  filed  to  the  replications,  a  trial  was 
had  before  a  jury,  which  resulted  in  a  verdict  against  defend- 
ant Hunter  for  $792.50,  and  a  verdict  in  favor  of  defendant 
Shippee  on  the  issue  presented  by  his  separate  plea.  To  re- 
verse this  judgment  the  plaintiff  has  sued  out  this  writ  of  error. 
No  error  in  the  ruling  of  the  court  in  the  admission  of  evi- 
dence is  relied  upon,  nor  is  it  claimed  that  the  law  involved 
in  the  case  was  not  properly  given  to  the  jury.  The  only 
point  relied  upon  to  reverse  the  judgment  is,  that  it  is  not  sus- 
tained by  the  proof. 

The  contract  under  which  the  money  was  furnished  by  the 
plaintiff  to  the  defendants  is  contained  in  the  three  following 

letters : 

Chebanse,  December  19,  1864. 
Mr.  Daniel  Pierce  : 

Dear  Sir — After  receiving  your  letter  some  time  ago,  I 
thought  I  would  wait  awhile  and  see  what  was  the  prospects 
in  regard  to  corn,  and  I  have  come  to  the  conclusion  that  it 
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will  be  a  good  thing  to  embark  in  to  make  money  out  of. 
You  thought  it  would  be  a  large  expense  to  attend  to  it  and 
get  it  into  market.  I  will  make  you  a  proposition  for  you  to 
consider  upon.  I  will  bear  all  the  expense  all  through  if  you 
will  furnish  money  to  do  the  business  with.  I  mean  to  hold 
until  spring,  or  until  we  can  get  a  good  advance  on  it.  I  can 
get  any  amount  of  corn  at  55  to  60  now,  and  that  would  pay 
well.  At  the  present  time  I  can  get  money  to  operate  with, 
that  is,  to  keep  shipping,  but  the  firms  that  I  am  doing  busi- 
ness with  do  not  have  the  funds  to  let  lay  still  so  long.  If 
you  think  of  going  into  the  operation  with  me,  we  will  divide 
the  profits  on  the  half,  and  I  pay  expenses  out  of  my  own. 
The  object  I  have  in  getting  you  interested  with  me  is  because 
I  know  "Will,"  and  you  know  me,  and  if  you  think  best,  let 
me  know  soon,  and  I  will  get  cribs  in  readiness.  I  am  very 
confident  that  we  will  get  an  even  dollar  in  the  spring  for  corn. 
I  tried  to  buy,  as  you  said,  delivered  at  a  certain  price  in  the 
spring,  and  the  price  was  one  dollar. 

Yours,  truly,  E.  C.  Shippee. 

Sycamore,  December  22,  1864. 
Mr.  E.  C.  Shippee  : 

Dear  Sir — Your  letter  of  the  19th  is  received.  As  I  un- 
derstand your  proposition,  it  is  :  I  furnish  the  money,  you 
buy  the  corn  in  my  name,  you  be  to  all  the  expense, — that  is, 
buy  it,  crib  it,  shell  it,  and  getting  it  aboard  the  cars;  the 
corn  to  be  held  until  next  spring,  if  we  do  not  think  it  best  to 
sell  before  ;  when  it  is  sold,  we  to  each  have  half  that  it  fetches 
more  than  the  price  paid  for  it.  If  it  does  not  fetch  as  much 
as  the  price  paid  for  it,  you  to  pay  me  half  the  loss.  I  had 
used  what  money  I  had  on  hand.  I  think  in  a  few  days  I 
shall  have  $1000  that  I  could  spare.  Please  write.  State  if 
or  not  I  understand  you  correctly.  If  I  did,  if  I  can  get  the 
money  without  inconvenience,  I  will  let  you  know  what  I  can 
do.         "^         ^         "^ 

Daniel  Pierce. 


374  Pierce  v.  Shippee  et  al.  [Sept.  T. 

Opinion  of  the  Court. 

Chebanse,  December  28,  1864. 
Mr.  Daniel  Pierce  : 

Dear  Sir — Yours  of  the  22d  is  at  hand,  and  in  answer  to 
your  letter  I  would  say  that  your  view  of  the  proposition  was 
as  I  understand  it.  Now,  all  you  have  to  do  is  to  let  me  know 
about  what  you  can  furnish  me,  and  I  will  then  make  some 
readiness  to  receive.  I  have  got  lumber  all  ready  to  com- 
mence to  build  cribs  with.  Now,  as  soon  as  you  receive  this 
please  write  me  again,  and  if  you  can  send  some  money  as  soon 
as  the  5th  of  January,  do  so.  Any  time  after  the  corn  is 
bought  I  will  give  you  a  bill  of  sale  of  the  corn,  or  otherwise, 
to  suit  you.     Let  me  hear  soon. 

Yours,  truly,  E.  C.  Shippee. 

Mr.  E.  L.  Devine,  and  Mr.  J.  J.  McKinnon,  for  the 
plaintiff  in  error. 

Mr.  Charles  Kellum,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court: 

This  record  contains  no  evidence  which  would  warrant  the 
jury  in  finding  that  the  debt  was  created  by  fraud.  So  far  as 
is  shown  by  the  proofs,  the  money  was  obtained  in  good  faith 
and  invested  as  was  contemplated  by  the  parties.  The  specu- 
lation did  not,  however,  prove  to  be  a  fortunate  one,  and  hence 
the  loss,  and  consequent  liability  of  the  defendants,  but  the 
transaction  by  which  the  defendants  became  indebted  to  the 
plaintiff  is  divested  of  any  element  of  fraud,  so  far  as  we  can 
perceive  from  an  examination  of  the  evidence.  It  will  not  be 
necessary,  therefore,  to  spend  any  time  over  this  branch  of  the 
case. 

The  next  question  that  arises  is,  whether  the  debt  was  cre- 
ated by  Shippee  while  acting  in  a  fiduciary  capacity.  If  it  was, 
his  discharge  in  bankruptcy  would  not  relieve  him  from  the 
liability  incurred.     The  money  which  the  plaintiff  furnished 
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the  defendants  was  furnished  under  a  contract,  which  must 
determine  the  character  and  nature  of  the  debt.  That  contract 
was,  in  substance,  that  plaintiff  would  furnish  the  money  ne- 
cessary to  buy  a  certain  quantity  of  corn.  Defendants  were 
to  furnish  the  cribs,  do  all  the  work,  and  bear  all  the  expense, 
and  when  the  corn  should  be  sold  each  party  was  to  have  one- 
half  of  the  amount  the  corn  brought,  after  first  deducting  the 
amount  paid  for  the  corn  when  purchased.  If  the  corn  should 
not  sell  for  as  much  as  was  paid  for  the  same,  then  defendants 
were  to  pay  the  plaintiff  one-half  of  the  loss. 

As  appears,  the  corn  was  bought,  cribbed,  and  in  the  fol- 
lowing spring  shipped,  and  sold  at  a  heavy  loss. 

We  perceive  no  element  in  the  transaction  which  would 
make  it  a  fiduciary  debt.  The  money  was  invested  in  corn, 
as  agreed  upon.  The  corn  was  cribbed  as  contemplated,  held 
as  understood.  The  fact  that  the  corn  was  not  bought  in  the 
name  of  the  plaintiff  or  shipped  in  his  name,  if  such  be  the 
fact,  does  not  change  the  character  of  the  transaction.  Here 
was  a  limited  partnership  created,  where  the  parties  to  the 
contract  were  to  share  in  the  profits  and  losses  of  the  enter- 
"  prise.  The  defendants  were  not  trustees  of  the  plaintiff,  nor 
does  the  transaction  disclose  any  relation  of  trustee  and  cestui 
que  trust.  The  case  of  Matteson  v.  Kellogg,  15  111.  547,  cited 
and  relied  upon  by  the  plaintiff,  is  so  different  in  its  facts  that 
it  can  not  be  regarded  as  an  authority  in  this  case.  There, 
money  was  received  under  a  written  agreement  by  which 
Wright  bound  himself  to  buy  a  quarter-section  of  land  in  War- 
ren county  for  certain  parties  ;  he  failed  to  use  the  money  for 
the  purpose  for  which  it  was  furnished  him,  and  it  was  there 
held  his  discharge  in  bankruptcy  did  not  release  him  from  the 
debt.  It  was  there  said  :  "Where  one  receives  the  money  or 
property  of  another  as  agent  or  bailee,  the  title  to  which  is  to 
remain  in  the  principal,  and  which  is  to  be  paid  over  or  de- 
livered to  him,  or  to  be  used  in  a  particular  way,  or  for  a 
specified  purpose^  for  his  use,  then  the  money  or  property  is 
received  or  held  in  a  fiduciary  capacity,  or  as  trustee." 
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In  Chapman  v.  Forsyth,  2  Howard,  202,  it  was  held  that  a 
factor  who  receives  the  money  of  his  principal  is  not  a  fidu- 
ciary, within  the  meaning  of  the  Bankrupt  act.  In  that  case 
it  was  said  :  "If  the  act  embraced  such  a  debt,  it  would  be 
difficult  to  limit  its  application.  It  must  include  all  debts 
arising  from  agencies,  and,  indeed,  all  cases  where  the  law  im- 
plies an  obligation  from  the  trust  reposed  in  the  debtor.  Such 
a  construction  would  have  left  but  few  debts  on  which  the  law 
could  operate." 

There  is  no  material  difference  between  the  language  of  the 
Bankrupt  act  of  1841  and  the  present  act,  so  far  as  this  ques- 
tion is  concerned,  and  under  the  decision  last  cited  it  would 
be  impossible  to  make  the  defendants  fiduciary  debtors. 

So  far  as  the  evidence  shows,  the  only  default  of  the  de- 
fendants arises  from  the  fact  that  they  failed  to  pay  over  to 
the  plaintiff  one-half  of  the  money  he  advanced  with  which 
the  parties  engaged  in  the  speculation.  This  default  is  not  a 
breach  of  trust, — it  is  a  mere  breach  of  contract ;  and  should 
this  undertaking  be  held  to  be  a  fiduciary  obligation  within 
the  meaning  of  the  act,  upon  the  same  principle  almost  every 
legal  or  equitable  obligation  of  a  debtor  would  have  to  be  in- 
cluded within  the  same  list. 

We  are  satisfied  the  verdict  is  in  accordance  with  the  pre- 
ponderance of  the  evidence,  and  perceive  no  ground  for  dis- 
turbing it.     The  judgment  will  be  affirmed. 

Judgment  affirmed. 


J.  D.  Dunning  et  al. 

v. 
J.  S.  Mead  et  al. 

Chattel  mortgage — when  fraudulent  as  to  creditors.  A  chattel  mortgage  on 
a  stock  of  goods  which  authorizes  the  mortgagor  to  retain  possession  and  carry 
on  his  business  by  selling  and  buying  goods,  is  void  as  to  creditors  and  pur- 
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chasers  of  the  mortgagor.  And  though  the  mortgage  is  fair  on  its  face,  if  the 
mortgagee  soon  after  its  execution  gives  written  permission  to  the  mortgagor 
to  sell  the  goods  in  the  usual  course  of  his  business,  but  to  hold  the  proceeds 
as  agent  for  him,  and  such  sales  are  made,  it  will  render  the  mortgage  void 
as  to  bona  fide  creditors  and  purchasers,  and  the  goods  will  be  liable  to  seizure 
under  a  distress  warrant  for  rent  due  from  the  mortgagor. 

Appeal  from  the  Circuit  Court  of  Kane  county ;  the  Hon. 
Hiram  H.  Cody,  Judge,  presiding. 

Messrs.  Brown  &  Southworth,  for  the  appellants. 

Mr.  A.  J.  Hopkins,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  in  February,  1874,  F.  W.  Moore  rented  to 
Eugene  Newell  a  house  and  lot,  as  claimed,  for  one  year,  for 
the  sum  of  $225,  payable  monthly,  at  $18.75  per  month. 
Newell  paid  rent,  as  agreed,  for  seven  months,  and  up  to  the 
26th  of  September,  but  made  no  more  payments.  Moore  hav- 
ing removed  to  Iowa,  he,  in  the  month  of  December  there- 
after, appointed  J.  D.  Dunning  his  agent,  to  collect  the  balance 
of  the  rent,  and  in  March,  1875,  Dunning  collected  $25  there- 
on, and  received  the  keys  of  the  house.  In  June  following, 
Dunning,  as  agent  of  Moore,  issued  a  landlord's  warrant  to 
Graves,  as  bailiff,  to  distrain  for  rent  to  the  amount  of  $70. 
He  distrained  the  goods  in  controversy,  and  the  Meads  brought 
replevin  for  their  recovery. 

It  also  appears,  that  in  August,  1874,  J.  D.  Dunning  rented 
to  Newell  &  Walker,  for  a  year,  a  storehouse,  for  $420,  pay- 
able $35  per  month,  in  advance.  The  south  third  of  the 
storehouse  belonged  to  J.  S.  Dunning,  who  also  resided  in 
Iowa,  and  the  other  two-thirds  to  J.  D.  Dunning,  who  was 
the  agent  of  J.  S.  Dunning;  that  $15  per  month  of  the  rent 
was  for  the  latter,  and  $20  per  month  for  the  former;  that 
J.  D.  Dunning's  portion  of  the  rent  was  paid  up  to  July  1, 
1875,  but  no  part  of  J.  S.  Dunning's  was  paid.  In  June, 
1875,  J.  D.  Dunning  issued  for  his  principal  a  distress  warrant 
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against  Newell  &  Hodges,  the  tenants  then  occupying  the 
premises  (Hodges  having  become  a  partner  of  Newell),  to 
Graves,  as  bailiff,  to  distrain  for  $170  rent,  then  claimed  to 
be  due,  which  warrant  was  executed  by  levying  on  the  prop- 
erty in  dispute. 

It  also  appears,  that  Newell  &  Hodges  gave  to  the  Meads  a 
mortgage  on  their  stock  of  groceries,  and  tools  and  implements 
in  their  butcher  shop,  to  secure  the  payment  of  $815.75,  evi- 
denced by  notes.  The  mortgage  was  in  the  usual  form,  pro- 
viding the  mortgagors  might  retain  possession  of  the  goods 
until  the  maturity  of  the  debt.  It  also  appears  that  they  con- 
tinued to  sell  the  groceries  and  to  carry  on  their  butcher  shop, 
as  before.  They,  however,  purchased  no  additions  to  their 
stock  of  groceries.  It  is  claimed  that  they  made  no  sales  un- 
til authorized  by  letter  from  the  mortgagees,  who  directed 
them  to  do  so,  but  to  retain  the  proceeds  of  the  sales,  subject 
to  the  order  of  the  mortgagees.  Newell  claims  that  he  held 
the  money,  but  on  cross-examination  admits  that  they  used 
$150  thereof  in  their  meat  business. 

The  jury,  on  the  trial  in  the  court  below,  found  a  verdict 
for  the  plaintiffs,  and  after  overruling  a  motion  for  a  new  trial, 
the  court  rendered  a  judgment  on  the  verdict,  and  defendants 
appeal  to  this  court. 

The  mortgage,  on  its  face,  was  regular,  and  apparently  valid 
and  binding  as  to  all  persons.  But  the  mortgage  bears  date 
the  3d  day  of  June,  1875,  and  on  the  next  day  the  mortgagees 
wrote  a  letter  to  the  mortgagors,  by  which  they  authorize 
them  to  continue  to  sell  the  mortgaged  property  at  retail,  and 
retain  the  proceeds,  subject  to  their  order.  Although  the 
letter  is  dated  at  Chicago,  and  must  have  been  after  the  return 
of  the  agent  of  the  mortgagees  to  the  city,  still,  following  so 
close  on  the  execution  of  the  mortgage,  it  has  every  appear- 
ance of  being  a  part  of  the  agreement  between  the  mortgagees 
'and  the  agent,  to  be  submitted  to  them  for  their  approval. 
But  whether  so  or  not,  this  authority  rendered  the  mortgage 
void  as  to  bona  fide  creditors  and  purchasers. 
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It  has  been  repeatedly  held  by  this  court,  that  a  mortgage 
on  a  stock  of  goods  which  authorizes  the  mortgagor  to  retain 
possession  and  carry  on  his  business  by  selling  and  buying 
goods  is  void — that  it  is  fraudulent.*  And  it  was  held  at  the 
present  term,  in  the  case  of  Greenebaum  v.  Wheeler,  ante,  296, 
that  where,  by  a  separate  writing,  the  mortgagor  was  author- 
ized to  carry  on  a  carriage  factory,  by  working  up  the  mate- 
rial mortgaged  and  selling  the  manufactured  work,  and  to  be 
paid  $300  per  month  to  pay  hands,  run  the  shop,  and  support 
his  family,  the  mortgage  was  void  as  against  creditors.  That 
case,  in  most  of  its  facts  and  in  principle,  is  the  same  as  this. 

Here,  the  letter  expressly  states,  that  to  enable  the  mort- 
gagors to  continue  business,  they  are  appointed  agents,  and 
authorized  to- sell;  and  whilst  the  mortgage  was  binding  be- 
tween the  parties,  it  was  an  effort  to  evade  the  law — to  do 
indirectly  what  they  could  not  do  directly — to  continue  their 
business — and  the  transaction  was  fraudulent  as  to  creditors. 
The  mortgagors  seem  to  have  understood  it  as  a  mere  evasion, 
as  they  appropriated  $150  to  their  meat  business,  nor  do  they 
pretend  that  they  reported  sales,  remitted  money  to  the  mort- 
gagees, or  that  the  latter  drew  on  them  for  any.  Appellees, 
from  the  instructions  they  asked,  seem  to  have  believed  the 
transaction  was  fraudulent,  as  they  only  assert  that  the  mort- 
gage is  binding  between  the  parties,  notwithstanding  the  letter, 
and  the  court  properly  instructed  that  the  mortgage  was  void 
as  to  creditors. 

Dunning,  the  agent,  and  Graves,  the  bailiff,  both  swear 
that  Newell  &  Hodges  admitted  that  rent  was  due,  and  this 
is  not  denied;  but  Newell  says,  they  wrere  notified,  by  a  law- 
yer in  Chicago,  to  pay  no  more  rent  to  Dunning,  and  they 
did  not,  but  offered  to  pay  it  to  him  if  he  would  indemnify 
them,  but  he  declined. 

It  would  thus  appear,  there  is  scarcely  a  doubt  that  there 

*See  Goodheart  v.  Johnson,  88  111.  58 ;  Barnet  v.  Fergus,  51  111.  352 ;  Davis  v. 
Ransom,  18  111.  396  ;  Read  v.  Wilson,  22  111.  377 ;  Simmons  v.  Jenkins,  Admr.  76 
111.  479. 
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was  rent  due  to  Moore  and  J.  S.  Dunning,  or  one  or  the 
other  of  them.  If  rent  was  due  to  both  or  either,  no  reason 
is  perceived  why  the  distress  was  not  legal  and  binding,  and 
if  so,  the  finding  is  against  the  instructions  and  the  evidence, 
and  for  that  reason  the  judgment  of  the  court  below  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  E.  Clark  et  al. 

v. 
Michael  W.  Manning  et  al. 

1.  Mechanic's  lien — when  no  time  is  fixed  for  completing  contract  or  for 
payment.  Where  work  is  done  in  the  erection  of  a  building  under  a  written 
agi-eement,  in  which  no  time  is  fixed  for  the  completion  of  the  work,  but  the 
same  is  completed  within  a  year  from  th£  commencement  of  the  labor,  the 
workmen  will  be  entitled  to  a  lien,  under  the  act  of  1861. 

2.  The  act  of  1861  gives  the  mechanic  or  material-man  a  lien  upon  the 
premises  for  labor  performed  or  materials  furnished  the  owner  at  his  request 
for  erecting  or  repairing  any  building  on  his  land,  within  one  year  from  the 
date  of  the  undertaking,  whether  the  contract  is  expressed  or  arises  by  impli- 
cation from  the  acts  of  the  parties. 

3.  Same — misdescription  of  premises  in  contract.  A  misdescription  of  the 
premises  upon  which  work  and  labor  are  done  in  the  erection  of  a  building, 
in  the  written  contract  of  the  parties,  will  not  prevent  the  laborer  from  having 
his  lien  upon  the  premises  which  are  truly  described  in  the  petition,  and  upon 
which  the  work  was  actually  done. 

4.  Former  decisions.  The  cases  of  Fish  v.  Stubbing s,  65  111.  492,  and  Powell 
v.  Webber,  79  111.  134,  in  so  far  as  they  hold  it  essential  to  the  existence  of  a 
mechanic's  lien  that  the  contract,  whether  express  or  implied,  should  prescribe 
the  time  within  which  the  work  must  be  completed,  or  the  materials  furnished, 
are  overruled.     The  rule  in  that  regard  was  changed  by  the  act  of  1861. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

This  was  a  petition  for  a  mechanic's  lien,  filed  by  Wm.  K. 
Clark  and  Lewis  E.  Clark  against  Michael  W.  Manning, 
Henry  L.  Hammond  and  Edward  A.  Lawrence. 
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The  written  contract  entered  into  on  May  10,  1873,  pro- 
vided that  the  petitioners  should  make,  erect,  build  and  finish 
in  a  good  and  substantial  and  workmanlike  manner,  a  brick 
building  on  the  lot  of  Manning,  known  as  lot  1,  block  2,  in 
Smith's  subdivision  of  the  north-west  quarter  of  the  north- 
east quarter,  section  18,  town  39,  range  14  east  of  the  third 
principal  meridian.  No  time  was  expressed  for  the  comple- 
tion of  the  building,  but  the  contract  price  of  $2800  was  to  be 
paid,  $1000  as  the  building  progressed,  and  the  balance  in 
thirty  days  after  the  completion  of  the  building. 

Manning  was  the  owner  of  lot  1,  block  2,  in  S.  F.  Smith's 
subdivision  of  the  north-east  quarter  of  the  north-east  quar- 
ter of  section  18,  town  39  north,  range  14  east,  upon  which 
the  building  was  erected  under  the  contract. 

On  a  trial  the  court  found  for  the  defendants,  upon  which 
judgment  was  rendered. 

Messrs.  Page,  Plum  &  Fry,  and  Mr.  C.  M.  Hardy,  for 
the  appellants. 

Mr.  F.  C.  Ingalls,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  to  establish  a  mechanic's  lien  on  the 
premises  described  in  the  petition.  In  the  contract  between 
the  parties  the  premises  were  not  correctly  described,  but  it  is 
evident  from  the  testimony  the  building  was  erected  on  property 
owned  by  defendant  as  described  in  the  petition,  and  it  is 
equally  clear  the  work  was  done  under  and  in  pursuance 
of  the  written  agreement.  No  time  was  fixed  or  specified  in 
the  contract  within  which  the  work  was  to  be  completed,  and 
it  is  said  petitioners,  for  that  reason,  can  have  no  lien  under  the 
statute  for  anything  due  them  under  the  express  contract  be- 
tween them  and  the  owner.  This  is  a  misapprehension  of  the 
law  on  this  subject.  The  contract  was  entered  into  in  May; 
1873,  was  performed  within  one  year,  and  hence  the  case  falls 
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under  the  provision  of  the  law  of  1861,  which  is  as  follows: 
"That  chapter  65  of  the  Revised  Statutes  of  1845,  entitled 
■  Liens/  shall  be  held  to  include  implied  as  well  as  expressed 
contracts  under  which  labor  or  materials  are  furnished  at  the 
request  of  any  owner  of  land  or  town  lot  for  erecting  or  re- 
pairing any  building  or  the  appurtenances  of  any  building 
on  such  land  or  town  lot,  when  no  price  is  agreed  upon  or  no 
time  is  expressly  fixed  for  the  payment  of  such  labor  or  for 
the  furnishing  of  such  labor  or  materials:  Provided,  that  the 
work  is  done  or  materials  furnished  within  one  year  from  the 
commencement  of  said  work  or  the  commencement  of  furnish- 
ing said  materials." 

No  explanation  can  render  this  section  of  the  statute  plainer 
than  it  is.  Prior  to  its  passage  the  act  of  1845,  entitled 
"  Liens,"  was  in  force,  and  it  had  been  held  by  this  court  not 
to  apply  to  implied  contracts  or  to  expressed  contracts  where 
no  time  had  been  agreed  upon  for  doing  the  work  or  furnish- 
ing the  materials,  or  where  no  day  of  payment  had  been  agreed 
upon.  Undoubtedly  it  was  to  correct  these  defects  in  the  law 
of  1845  that  the  act  of  1861  was  passed.  ~No  words  could 
have  been  used  to  make  the  intention  clearer.  It  was  declared 
the  former  act  should  "be  held  to  include  implied  as  well  as 
expressed  contracts,"  provided  only,  the  work  was  done  or 
materials  furnished  within  one  year  from  the  commencement 
of  the  work  or  the  commencement  of  furnishing  the  materials. 

o 

This  act  was  first  passed  upon  in  Roach  v.  Chapin,  2?  111.  194. 
In  that  case  the  petition  contained  no  allegation  that  there 
was  any  time  specified  within  which  the  materials  were  to  be 
furnished.  It  was  said  the  objection  would  be  fatal  under  the 
law  of  1845.  Reference  was  made  to  the  act  of  1861,  and  it 
was  declared  the  case  fell  within  its  provisions.  Hence  the 
conclusion  was  reached,  the  want  of  such  an  allegation  pre- 
sented no  ground  for  sustaining  the  demurrer  to  the  petition. 
In  the  Chicago  Artesian  Well  Co.  v.  Corey,  60  111.  73,  it  was 
ruled,  the  act  of  1861  only  requires,  in  order  to  create  a  lien  so 
far  as  the  agreement  of  the  owner  of  the  land  and  the  mechanic 
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or  material-man  is  concerned,  that  labor  or  material  should 
be  furnished  at  the  request  of  the  owner  for  erecting  or  re- 
pairing any  building  on  his  land  where  no  price  is  agreed 
upon  or  no  time  is  expressly  fixed  for  the  payment  of  such 
labor  or  materials,  provided  the  work  is  done  or  materials 
furnished  within  one  year  from  the  commencement  of  the  labor 
or  the  commencement  of  furnishing  the  materials.  It  is  appre- 
hended it  can  make  no  difference  whether  the  contract  is  ex- 
press or  arises  by  implication  from  the  acts  of  the  parties.  In 
either  case  the  act  of  1861  gives  the  mechanic  or  material-man 
a  lien  upon  the  premises  for  labor  performed  for  or  materials 
furnished  the  owner  at  his  request  for  erecting  or  repairing 
any  building  on  his  land  within  one  year  from  the  date  of  the 
undertaking.  No  other  agreement,  express  or  implied,  is  ne- 
cessary in  order  to  the  creation  of  the  lien.  The  same  con- 
struction of  the  act  of  1861  is  recognized  in  Freedmanv.  Carr, 
75  111.  385. 

The  case  of  Fish  v.  Stubbings,  65  111.  492,  seems  to  sanction 
a  contrary  construction  of  the  act  of  1861,  but  that  case  must 
have  been  decided  without  sufficient  reflection,  as  no  reference 
is  made  to  the  amendatory  act  of  that  date.  Evidently  it  was 
thought  the  case  was  controlled  by  the  act  of  1845,  as  a  case 
decided  under  that  law  is  the  only  authority  cited  in  support 
of  the  decision.  The  case  of  Powell  v.  Webber,  79  111.  134, 
inadvertently  follows  Fish  v.  Stubbings,  and  both  cases,  so  far 
as  they  conflict  with  the  previous  decisions  of  this  court,  are 
overruled. 

The  rule  adopted  in  the  earlier  cases  on  this  subject  was 
acted  upon  in  Eyster  v.  Parrott,  83  111.  517,  but  without  any 
discussion  of  the  act  of  1861. 

Other  matters  of  minor  importance  have  been  suggested  in 

the  argument,  but  it  is  not  thought  they  require  any  discussion 
at  this  time. 

The  decree  will  be  reversed  and  the  cause  remanded. 

Decree  reversed. 
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Augustus  L.  Evans 

v. 

The  People  of  the  State  of  Illinois. 

1.  Criminal  law — conspiracy.  In  order  to  sustain  a  conviction  for  a  con- 
spiracy, the  object  of  the  conspiracy  must  be  proved  as  laid  in  the  indictment, 
and  there  must  be  more  than  one  person  shown  to  be  guilty.  It  needs  some- 
thing more  than  proof  of  a  mere  passive  cognizance  of  fraudulent  or  illegal 
action  of  others  to  show  a  conspiracy.  There  must  be  something  showing 
active  participation  of  some  kind  by  the  parties  charged. 

2.  On  an  indictment  against  A,  B  and  C,  for  a  conspiracy  fraudulently  to 
obtain  from  a  prosecuting  witness  a  sum  of  money  by  means  of  false  pretenses, 
it  is  incumbent  on  the  people  to  prove  the  conspiracy,  as  alleged,  by  clear  and 
satisfactory  evidence.  If  what  B  and  C  did,  though  imprudent  and  improper, 
was  not  done  with  a  design  to  defraud  the  prosecutor,  or  done  with  a  view  to 
assist  A  to  defraud  him,  and  the  subsequent  acts  of  A  were  not  done  in  pur- 
suance of  any  previous  understanding  with  B  and  C,  or  done  pursuant  to  their 
advice  or  direction,  a  conviction  of  A  can  not  be  sustained. 

3.  Where  A  procured  B  to  convey  a  lot  to  C,  and  C  to  give  to  A  his  three 
promissory  notes  for  $2778,  each  of  the  same  date  and  rate  of  interest,  and 
maturing  on  the  same  day,  secured  by  three  separate  deeds  of  trust  on  the  lot, 
one  for  each  note,  and  caused  the  deed  to  C  and  one  deed  of  trust  to  be  re- 
corded, so  that  the  record  would  show  only  one  incumbrance  for  $2778,  and 
by  means  of  false  pretenses  sold  two  of  the  notes  as  first  liens  on  the  property, 
and  then  disposed  of  the  other  to  D  as  collateral  security  for  the  loan  of  $2500, 
by  means  of  similar  false  pretenses,  the  proof  failing  to  show  bad  design  or 
intent  on  the  part,  of  B  or  C  in  making  the  conveyance  or  notes  and  deeds  of 
trust,  or  knowledge  of  the  use  A  intended  to  make  of  them,  or  that  they  had 
any  connection  whatever  with  his  fraudulent  acts  subsequently  done,  it  was 
held,  that  a  conviction  of  A  for  a  conspiracy  with  B  and  C  to  defraud  D,  by 
means  of  false  pretenses,  could  not  be  sustained. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

Messrs.  Van  Arman  &  Gordon,  for  the  plaintiff  in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Plaintiff  in  error  was  convicted  and  sentenced  to  imprison- 
ment in  penitentiary  for  the  term  of  three  years,  for  conspiracy. 
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It  is  provided  by  sec.  46  of  the  Criminal  Code:  "If  any 
two  or  more  persons  conspire  and  agree  together,  with  the 
fraudulent  or  malicious  intent  wrongfully  and  wickedly  to 
injure  the  person,  character,  business  or  property  of  another, 
or  to  obtain  money  or  other  property  by  false  pretenses,  or  to 
do  any  illegal  act  injurious  to  the  public  trade,  health,  morals, 
police  or  administration  of  public  justice,  or  to  prevent  com- 
petition in  the  letting  of  any  contract  by  the  State  or  the 
authorities  of  any  county,  city,  town  or  village,  or  to  induce 
any  person  not  to  enter  into  such  competition,  or  to  commit 
any  felony,  they  shall  be  deemed  guilty  of  a  conspiracy;  and 
every  such  offender,  and  every  person  convicted  of  conspiracy 
at  common  law,  shall  be  imprisoned  in  the  penitentiary  not 
exceeding  three  years,  or  fined  not  exceeding  $1000."  R.  S. 
1874,  p.  358. 

The  indictment  under  which  plaintiff  in  error  was  con- 
victed, contains  but  one  count.  It  charges,  that  "  Charles  A. 
Gale,  Augustus  L.  Evans  and  Albert  W.  Webster  unlawfully, 
falsely  and  feloniously  did  then  and  there  conspire  and  agree 
together,  with  the  fraudulent  and  malicious  intent  wrong- 
fully and  wickedly  to  obtain  of  and  from  one  Augustus  N. 
Eddy  $2500,  in  lawful  current  money  of  the  United  States  of 
America,  of  divers  issues  and  denominations,  to  the  jurors 
aforesaid  unknown,  of  the  value  of  $2500,  of  the  money  and 
personal  property  of  the  said  Augustus  N.  Eddy,  by  means 
and  by  use  of  false  pretenses,  contrary  to  the  statute/7  etc. 

The  facts  in  proof  were,  in  substance,  these:  Plaintiff  in 
error,  who  seems  to  have  been  engaged,  to  some  extent, 
as  a  land  broker,  undertook  to  sell  a  certain  lot  in  Chi- 
cago for  Webster.  Plaintiff  in  error  went  to  Gale,  whom  he 
had  previously  known,  and  made  an  agreement  with  him, 
whereby  Gale  was  to  accept  a  deed  of  the  lot,  and  execute  his 
three  promissory  notes,  for  $2778  each,  payable  to  the  order 
of  plaintiff  in  error  in  one  year  from  date,  with  interest  at 
eight  per  cent  per  annum,  and  secure  each  note  by  a  separate 
deed  of  trust  on  the  lot,  to  George  Scoville,  trustee.  Accord- 
25—90  III. 
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ingly,  Webster  deeded  the  lot  to  Gale,  and  Gale  made  his 
three  promissory  notes  to  plaintiff  in  error,  for  $2778  each, 
bearing  eight  per  cent  interest  from  date,  and  secured  each 
note  by  a  separate  deed  of  trust  on  the  lot  to  George  Scoville, 
trustee,  all  bearing  date  October  28,  1874.  Plaintiff  in  error 
then  took  Webster's  deed,  promising  Gale  to  place  it  upon 
record,  which  he  did,  and  on  the  30th  of  October,  1874, 
plaintiff  in  error  put  one  of  the  deeds  of  trust  upon  record. 
In  the  first  part  of  the  same  month  plaintiff  in  error  sold  one 
of  the  notes  and  deeds  of  trust  to  Mayer,  cashier  of  the 
"  Prairie  State  Loan  and  Trust  Company."  Plaintiff  in  error, 
in  his  negotiation  with  Mayer,  falsely  represented  Gale  to  be 
a  resident  of  Cincinnati.  Subsequently,  Mayer  becoming  dis- 
satisfied with  the  purchase  in  consequence  of  his  inability  to 
find  Gale,  requested  plaintiff  in  error  to  find  another  purchaser 
for  the  note.  This  plaintiff  in  error  undertook  to  do,  and, 
shortly  afterwards,  accomplished  it,  through  the  agency  of 
D.  N.  Bash,  by  procuring  Horace  F.  Waite  to  purchase  the 
note  and  deed  of  trust.  This  was  in  November  next  after  the 
execution  of  the  notes  and  deeds  of  trust. 

While  the  negotiations  in  regard  to  this  note  and  deed  of 
trust  were  pending,  plaintiff  in  error  went  to  the  "Union 
Trust  Bank,"  and  entered  into  negotiations  with  its  president, 
Stephen  W.  Rawson,  to  sell  another  of  the  notes  and  deeds  of 
trust  to  him.  This  latter  negotiation  was  commenced  about 
the  middle  of  October,  and  resulted  in  the  sale  of  one  of  the 
notes  and  deeds  of  trust  to  the  bank.  In  all  of  these  negotia- 
tions, plaintiff  in  error  presented  an  abstract  of  title,  showing 
the  title  of  the  lot  in  Gale,  and  the  record  of  one  trust  deed 
corresponding  exactly  with  that  sold  to  each  of  the  parties; 
and,  during  the  negotiations,  plaintiff  in  error  stated  to  the 
respective  parties  that  the  particular  note  and  trust  deed  he 
Avas  negotiating  was  the  first  incumbrance.  The  result  was, 
that  each  party  purchased  supposing  his  to  be  the  only  incum- 
brance on  the  lot.  It  is  also  shown,  that  during  these  nego- 
tiations plaintiff  in  error  represented  that  Gale  was  a  resident 
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of  Cincinnati,  who  was  coming  to  Chicago  to  reside,  and  that 
he  had  bought  the  lot  for  a  residence. 

After  having  thus  disposed  of  the  two  notes  and  deeds  of 
trust,  and  sometime  in  the  month  of  February  following, 
plaintiff  in  error  went  to  Augustus  N.  Eddy,  of  the  firm  of 
Eddy,  Harvey  &  Carter,  merchants,  and  proposed  to  sell  to 
him  the  remaining  note  and  deed  of  trust.  Eddy  refused  to 
make  the  purchase,  but  offered,  if  plaintiff  in  error  would 
make  his  own  note  for  $2500,  on  six  months'  time,  and  also 
indorse  and  deliver  the  note  and  deed  of  trust  for  collateral 
security  for  the  payment  of  his  note,  he  would  lend  him  $2350 
for  six  months.  Plaintiff  in  error  accepted  the  offer,  made 
his  own  note  to  Eddy  for  $2500,  payable  in  six  months,  and 
delivered  it,  with  the  remaining  note  and  deed  of  trust,  in- 
dorsed by  him,  as  collateral  security  for  the  loan.  When  the 
note  of  plaintiff  in  error  became  due,  he  went  to  Eddy  and  paid 
it,  and  took  it  up.  To  make  this  payment,  he  negotiated  a 
loan  of  one  Cole,  and  to  secure  that  loan,  Eddy,  upon  request 
of  plaintiff  in  error,  transferred  the  Gale  note  and  deed  of 
trust  to  Cole.  Having  neglected  to  limit  his  liability  as 
indorser,  when  the  note  of  plaintiff  in  error  to  Cole  fell  due, 
plaintiff  in  error  neglecting  to  pay  it,  Eddy  became  liable  on 
his  indorsement  of  the  Gale  note. 

Eddy's  evidence  in  regard  to  the  transaction  is:  "Mr. 
Evans  wanted  to  sell  me  the  note,  and  I  told  him  I  wouldn't 
buy  it,  but  if  he  would  indorse  it  I  would  take  his  own  note 
as  security.  I  sent  the  abstract,  trust  deed  and  note  to  my 
attorney,  who  passed  on  them,  and  the  next  day  Mr.  Evans 
came  in  and  gave  me  his  note  for  $2500.  In  six  months  his 
note  became  due,  and  he  came  in  and  took  up  his  own  note 
on  my  indorsing  this  note  to  him,  he  taking  this  note  to  the 
bank  and  getting  some  one  else  to  pay  him  some  money  on 
this  original  note.  This  note  fell  due,  then,  on  the  28th  of 
October,  1875,  at  which  time  I  received  notice  from  the  par- 
ties who  purchased  the  note  from  him  that  the  note  had  not 
been  paid,  and  asking  me  to  take   it  up,  which  I   did.     This 
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note,  secured  by  the  trust  deed,  I  received  as  security.  Evans 
told  me  that  Mr.  Gale  lived  in  Cincinnati,  and  two  or  three 
days  before  it  came  due  Evans  came  in  and  said  Mr.  Gale 
would  be  here  from  Cincinnati  in  two  or  three  days.  After 
that  I  saw  no  more  of  Mr.  Evans  until  in  court  yesterday. 
I  heard  no  more  of  the  matter  until  I  brought  the  case  before 
the  grand  jury.  About  the  time  this  note  fell  due,  I  went 
with  Mr.  Waite  and  Mr.  George  Scoville  to  Mr.  Rawson's 
bank,  and  was  shown  another  note  and  trust  deed,  bearing  all 
the  marks  of  this  one.  *  *  *  At  the  time  Evans  pre- 
sented this  note  and  trust  deed  to  me  with  the  abstract,  noth- 
ing was  said  about  there  being  any  other  trust  deeds  or  notes 
in  connection  with  this  land.  The  abstract  showed  a  trust 
deed  of  that  amount  and  date.  Never  saw  Webster  until  he 
appeared  for  trial,  nor  Gale  until  I  saw  him  in  jail,  with  Mr. 
Chas.  Reed,  yourself,  and  Mr.  Rawson.  *  *  *  I  don't 
think  Mr.  Evans  asked  me  to  indorse  the  note.  He  knew 
my  indorsement  was  on  it  when  he  took  it  up.  I  think  he 
saw  me  put  my  indorsement  on  the  note.  I  put  it  on  un- 
asked." 

The  abstract  was  brought  down  to  the  30th  of  October, 
1874,  and  showed,  only,  the  record  of  one  of  the  deeds  of 
trust,  and  since  they  were  all  alike,  and  the  certificates  of  the 
recorder  on  them  showed  the  same  docket  number,  and  that 
they  were  all  recorded  October  30,  1874,  neither  of  the  pur- 
chasers had  any  notice  of  the  existence  of  the  other  deeds  of 
trust.  That  two  of  the  certificates  of  the  recorder  had  been 
changed,  is  evident  from  the  evidence,  and  it  is  most  probable 
that  this  was  done  by  plaintiff  in  error. 

Before  trial,  Gale  entered  a  plea  of  guilty,  which  he  subse- 
quently asked  leave  to  withdraw,  but  this  was  denied  by  the 
court.     Webster  was  found  not  guilty  by  the  jury. 

It  is  with  some  regret  that  we  feel  compelled  to  reverse  the 
judgment  against  plaintiff  in  error.  His  knavery  in  the 
several  transactions  is  clearly  proved,  and  morally  he  deserves 
all  the  punishment  which  the  judgment  imposes  upon  him. 


1878.]  Evans  v.  The  People.  389 

Opinion  of  the  Court. 

But  we  are  only  to  determine  whether  his  conviction  can 
be  sustained  under  the  well  established  rules  of  the  law  appli- 
cable to  the  offense  for  which  he  was  indicted  and  of  which  Jie 
was  convicted.  If  not  properly  convicted  of  that  offense,  it 
is  utterly  immaterial  how  guilty  he  may  be  of  other  offenses. 

The  offense  charged,  as  has  been  shown,  is,  that  plaintiff  in 
error,  Webster  and  Gale,  unlawfully,  etc.,  did  then  and  there 
conspire  and  agree  together,  etc.,  to  obtain  of  and  from  one 
Augustus  N.  Eddy  $2500,  etc. 

The  object  of  the  conspiracy  must  be  proved  as  laid  in  the 
indictment.     Roscoe's  Criminal  Evidence,  420. 

"An  averment 'in  an  indictment  for  a  conspiracy,  that  the 
defendants  conspired  to  defraud  A,  is  not  supported  by  proof 
that  they  conspired  to  defraud  the  public  generally,  or  any 
individual  whom  they  might  meet  and  be  able  to  defraud." 
Wharton's  Criminal  Law,  (7th  ed.)  vol.  2,  §  2357;  Common- 
wealth v.  Harley,  7  Mete.  506. 

Where  an  indictment  against  A,  B,  C  and  D  charged  that 
they  conspired  together  to  obtain,  "viz:  to  the  use  of  them 
the  said  A,  B  and  C,  and  certain  other  persons  to  the  jury 
unknown/'  a  sum  of  money  for  procuring  an  appointment 
under  government,  it  appeared  that  D,  although  the  money 
was  lodged  in  his  hands  to  be  paid  to  A  and  B  when  the  ap- 
pointment was  procured,  did  not  know  that  C  was  to  have 
any  part  of  it,  or  was  at  all  implicated  in  the  transaction, — 
Lord  Ellenborough  said :  "  The  question  is  whether  the 
conspiracy  as  actually  laid  be  proved  by  the  evidence.  I  think 
it  is  not  as  to  D.  He  is  charged  with  conspiring  to  procure 
the  appointment  through  the  medium  of  C,  of  whose  existence, 
for  aught  that  appears,  he  was  utterly  ignorant.  Where  a 
conspiracy  is  charged  it  must  be  charged  truly."  Pollman's 
case,  2  Campb.  233.  See  also,  2  Russell  on  Crimes,  (7th  Am. 
ed.)  702. 

To  authorize  a  conviction  for  conspiracy,  there  must  be 
proved  to  have  been  more  than  one  person  guilty.  2  Whar- 
ton's Crim.  Law,  (7th  ed.)   §  2339;  2  Russell  on  Crimes,  (7th 
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Am.  ed.)  674.  And  "it  needs  something  more  than  proof  of 
a  mere  passive  cognizance  of  fraudulent  or  illegal  action  of 
others,  to  sustain  conspiracy.  There  must  be  something  show- 
ing active  participation  of  some  kind  by  the  parties  charged." 
2  Wharton's  Crim.  Law,  (7th  ed.)  §  2355.  This,  the  author 
last  referred  to  illustrates  by  reference  to  the  case  of  Regina 
v.  Barry,  4  F.  &  F.  389,  where  certain  wharfingers  and  their 
servants  were  indicted  for  a  conspiracy  to  defraud  by  false 
statements  as  to  goods  deposited  with  them  and  insured  by 
the  owners  against  fire.  It  was  held,  that  evidence  that  false 
statements  were  knowingly  sent  in  by  the  servants,  which 
would  be  for  the  benefit  of  the  masters,  and  that  afterwards 
the  servants  took  fraudulent  means  to  conceal  the  falsehood  of 
the  statements,  with  evidence  that  the  employers  had  the 
means  of  knowing  the  falsehood,  and  knew  of  the  devices  used 
to  conceal  it,  was  no  evidence  to  sustain  the  charge  of  a  fraudu- 
lent conspiracy  between  the  employers  and  servants." 

That  Webster  was  properly  acquitted  there  can  not  be  the 
slightest  question.  There  was  no  evidence  to  impeach  the 
bona  fides  of  his  conduct  in  conveying  the  lot,  and  no  evidence 
that  he  had  any  knowledge  of  any  improper  purpose  of  plain- 
tiff in  error  in  having  him  to  convey  to  Gale,  who  was  an 
entire  stranger  to  him,  or  that  he  directly  or  indirectly  advised 
with  plaintiff  in  error  in  regard  to  or  was  privy  to  what  he 
did  in  having  the  notes  and  deeds  of  trust  made,  or  to  what 
he  did  in  subsequently  imposing  them  upon  others. 

There  is  not  a  particle  of  evidence  that,  when  Gale  made 
the  notes  and  deeds  of  trust,  he  knew  why  plaintiff  in  error 
had  them  made,  or  what  disposition  he  intended  to  make  of 
them.  There  is  no  proof  that  any  agreement  or  understand- 
ing ever  existed  between  Gale  and  plaintiff  in  error  that  any 
particular  person  should  be  defrauded  or  injured  by  the  use 
of  the  notes  and  deeds  of  trust,  or  that  they  should  be  traded 
or  sold  to  any  particular  person,  and  no  proof  that  he  in  any 
way  aided,  advised  or  was  even  cognizant  of  the  disposition 
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plaintiff  in  error  made  of  them.     He  did  not  know  Eddy,  nor 
of  the  transfer  of  the  note  and  deed  of  trust  to  him. 

All  that  can  be  said  of  his  conduct  is,  that  he  permitted  him- 
self to  be  used  in  a  transaction  in  which  a  better,  or  perhaps, 
a  wiser  man  would  not  have  permitted  himself  to  have  been 
used.  Three  notes  of  equal  amounts,  maturing  at  the  same 
time,  and  three  separate  deeds  of  trust  to  the  same  trustee  on 
the  same  property,  one  deed  securing  each  note,  might,  possi- 
bly, be  honestly  executed;  but  the  reasonable  inference  from 
the  circumstance  is  the  other  way.  Gale  had  reason  to  be- 
lieve, from  the  character  of  the  transaction,  that  roguery  of 
some  kind  was  intended — but  not,  necessarily,  what. 

From  the  entire  evidence,  it  would  seem  that  plaintiff  in 
error  kept  his  own  counsels,  knowing,  doubtless,  that  he  could 
make  the  use  he  did  of  Gale  without  being  closely  questioned, 
and  that  Gale  was  contented  to  let  him  do  so  and  receive 
whatever  plaintiff  in  error  might  choose  to  give  him. 

It  was  incumbent  on  the  people  to  prove  the  conspiracy  as 
alleged,  by  clear  and  satisfactory  evidence.  To  say  that  it  is 
proved  by  such  evidence  that  either  Gale  or  Webster  con- 
spired to  defraud,  as  charged,  Augustus  N.  Eddy,  is  to  entirely 
disregard  what  is  preserved  in  the  record  as  the  evidence. 
The  device  gotten  up  seems  to  have  been  an  invention  of  the 
plaintiff  in  error  alone,  and  his  subsequent  use  of  it  does  not 
appear  to  have  been  in  pursuance  of  any  previous  understand- 
ing with  others,  or  in  any  degree  to  have  been  pursuant  to 
advice  or  direction  from  others. 

Since  the  evidence  fails  to  show  that  either  Gale  or  Webster 
were  conspirators,  as  charged,  and  no  one  else  is  charged  and 
proven  to  have  been  a  co-conspirator,  it  follows  that,  what- 
ever else  plaintiff  in  error  may  be  guilty  of,  he  can  not  be 
guilty  of  the  offense  of  which  he  is  indicted  and  convicted. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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William  F.  Smith  et  al. 

v. 

Nathan  Weaver. 

1.  Contract — whether  a  contract  of  sale,  or  a  mere  offer  to  sell.  A  memoran- 
dum written  on  defendants'  books,  reciting,  "sold  to  N.  W.  a  bill  of  lumber  to 
complete  a  house  for  himself,  at  the  following  prices,  providing  he  builds  this 
fall  or  wishes  to  get  the  lumber  this  fall,"  naming  different  kinds  of  lumber 
and  the  price  per  thousand,  but  no  quantity  of  either  kind,  and  signed  by  N.  W., 
constitutes  no  contract  of  sale  of  any  lumber.  It  is  but  a  mere  offer  or  propo- 
sition, not  binding  on  either  before  notice  of  acceptance;  and  the  payment  of 
money  in  advance,  without  an  acceptance  of  the  offer,  does  not  change  the 
rule. 

2.  Where  a  lumber  dealer  makes  an  offer  to  furnish  lumber  for  a  building 
at  stated  prices,  and  receives  money  on  the  same,  but  the  contract  is  never  closed 
by  an  acceptance  of  the  offer,  though  a  portion  of  the  lumber  is  delivered,  and 
the  other  party  concludes  not  to  build,  and  demands  a  return  of  his  money, 
the  dealer  may  treat  such  lumber  as  has  been  obtained  as  sold  at  the  priees 
named,  or  withdraw  his  offer  and  charge  what  the  lumber  sold  is  reasonably 
worth,  and  retain  enough  of  the  money  for  its  payment,  but  can  not  keep  the 
balance. 

Appeal  from  the  Circuit  Court  of  Warren  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Porter  &  Mosher,  for  the  appellants. 

Messrs.  Stewart,  Phelps  &  Grier,  for  the  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

On  the  20th  day  of  July,  1875,  Weaver,  the  appellee,  went 
to  the  office  of  appellants,  Smith  &  Soule,  who  were  lumber 
merchants,  and  a  memorandum  was  written  out  by  Soule  on 
the  firm  books,  and  signed  by  appellee.  Said  memorandum 
read  as  follows : 

"  Sold  this  day  to  N.  Weaver  a  bill  of  lumber,  to  complete 
a  house  for  himself,  at  the  following  prices,  providing  he 
builds  this  fall,  or  wishes  to  get  the  lumber  for  the  house  this 
fall: 


$15 

per  M. 
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Joists,  scantling  and  timber,  20  feet  and  under 

1  inch  1st  and  2d  clear         - 
lj  and  lj  1st  and  2d  - 

2  inch  clear  ------ 

No.  1  flooring    ------ 

No.  2       " 

No.  1  siding      ------ 

No.  2       "  ------ 

Fraker  shingles         -         - 

Star  A         "         ----- 

Lumber,  dressed      ----- 

Windows,  doors'  and  blinds,  N.  Gellis  &  Co.  price  list,  40 
per  cent  off. 

July  20,  1875.  Nathan  Weaver." 

Appellee  was  in  the  office  nearly  two  hours.  The  memo- 
randum was  made  and  signed  soon  after  he  first  went  in,  and 
Soule  had  no  idea  he  was  going  to  pay  anything  on  the  lum- 
ber. Some  considerable  time  after  signing  the  memorandum, 
and  the  last  thing  before  he  left,  appellee  said  he  had  $500, 
and  would  just  as  leave  pay  it  then  as  at  any  time,  and  there- 
upon he  paid  $500  to  appellants.  On  the  last  day  of  August 
and  early  in  September  he  got  lumber,  amounting  to  $38.01. 
Thereafter  he  determined  not  to  build  that  fall  or  winter,  and 
in  the  latter  part  of  September  the  roads  became  so  bad  that 
he  concluded  it  would  be  out  of  the  question  to  haul  trhe  lumber 
that  season.  He  then  demanded  appellants  should  return  to 
him  the  balance  of  the  money,  after  deducting  payment  for 
the  lumber  he  had  got.  They  refused  to  comply  with  such 
demand,  and  thereupon  he  brought  suit  and  recovered  judg- 
ment. 

The  material  question  that  arises  in  the  case  is  as  to  the 
construction  to  be  given  to  the  written  memorandum  here- 
inbefore set  forth.  It  was  not  a  contract  of  sale — it  was  a 
mere  offer  made  by  appellants  to  appellee  to  let  him  have 
lumber  at  certain  specified  prices.  This  offer  might  have 
been  revoked  by  appellants,  if  not  at  any  time  before  the  de- 
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livery  of  the  lumber,  at  least  at  any  time  before  the  offer  had 
been  accepted  by  appellee  for  some  definite  quantity.  It  im- 
posed no  obligation  on  appellee  to  take  the  lumber,  but  if  he 
had  got  it,  it  would,  in  the  absence  of  any  subsequent  agree- 
ment otherwise,  have  required  him  to  pay  the  specified  prices; 
or,  if  he  had  afterwards  notified  appellants  that  he  would  take 
any  certain  or  fixed  quantity,  the  offer  being  thereby  accepted 
to  that  extent,  it  would  have  become  a  binding  contract  there- 
for. By  the  terms  of  the  instrument  he  was  only  to  get  the 
lumber,  and  at  the  designated  rates,  provided  he  built  or 
wished  to  get  the  lumber  for  his  house  that  fall.  After  he 
had  determined  neither  to  build  nor  get  the  lumber  that  fall, 
what  quantities  of  the  several  kinds  of  lumber,  and  at  what 
prices,  was  he  bound  to  take?  Suppose  no  money  had  been 
deposited,  and  appellee  had  got  just  the  amount  of  lumber  he 
did  get,  and  had  refused  to  take  more,  and  that  appellants  had 
sued  for  a  breach  of  contract,  for  damages,  in  regard  to  what 
quantities  and  what  kinds  of  lumber  could  they  have  recov- 
ered? It  is  true,  the  word  "sold"  is  used  in  the  instrument; 
but,  then,  the  whole  instrument  must  be  construed  together, 
and  when  this  is  done,  it  is  plain  there  is  no  valid  contract  to 
bind  any  one.  Appellee  might  conclude,  as  he  did,  not  to 
build  or  get  the  lumber,  and  appellants  might  conclude,  at 
any  time  before  either  the  lumber  was  got  or  offer  accepted, 
to  withdraw  their  proposition. 

If  no  money  had  been  paid,  it  is  evident  appellants  could 
not  have  maintained  an  action  for  lumber  sold,  further  than 
for  that  actually  delivered.  In  case  appellants  had  repaid  or 
tendered  to  appellee  the  money,  and  had  withdrawn  their 
offer,  it  is  equally  plain  that  appellee  could  not  successfully 
have  sued  them  for  a  breach  of  contract.  And  it  would,  in- 
deed, be  an  anomaly  if  there  could  be  a  valid  executory  con- 
tract when  neither  party  is  bound  to  do  or  not  to  do  anything. 

The  money  subsequently  paid  to  appellants  was  not  so  paid 
for  lumber  sold  and  delivered,  but  it  was  only  paid  in  antici- 
pation, intended  to  be  applied  in  payment  for  lumber  it  was 
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expected  by  both  parties  would  be  sold  and  delivered.  It 
was  an  afterthought  on  the  part  of  appellee, — paid  at  his  own 
suggestion  and  of  his  own  volition, — and  had  no  effect  to 
change  or  modify  the  memorandum.  When  appellee  elected 
not  to  take  the  lumber,  appellants  had  a  right  either  to  retain 
so  much  of  the  money  in  their  hands  as  the  lumber  delivered 
amounted  to  at  the  prices  specified  in  the  memorandum,  there- 
by treating  the  offer  as  severable,  and  the  subsequent  getting 
of  some  lumber  as  an  acceptance  and  contract  to  the  extent 
of  the  items  performed,  or  to  consider  their  proposition  as  not 
accepted  and  wholly  at  an  end,  and  retain  what  the  lumber 
actually  delivered  was  reasonably  ivorth.  The  balance  of  the 
money  should  have  been  paid  back  to  appellee  on  demand. 

In  the  view  we  take  of  this  case,  it  is  unnecessary  to  con- 
sider the  exceptions  taken  by  appellants  to  the  rulings  of  the 
court  in  regard  to  the  instructions.  There  is  no  controversy 
about  the  material  facts.  These  facts  justified  the  verdict  of 
the  jury.  No  contrary  verdict  would  be  allowed  to  stand. 
Substantial  justice  has  been  done.  A  judgment  will  not  be 
reversed  for  the  simple  reason  some  error  of  the  court,  that 
has  injuriously  affected  the  rights  of  no  one,  may  have  inter- 
vened. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 

Dickey,  J. :  I  think  the  payment  of  the  $500  was  an  elec- 
tion to  take  that  much  lumber  that  fall,  and  that  after  receiv- 
ing the  money  the  vendors  were  bound  to  deliver  that  much 
lumber,  and  neither  party  had  the  right  to  revoke  the  arrange- 
ment. If  so,  appellants  were  only  bound  to  furnish  lumber, 
and  not  having  failed  to  do  this  on  demand,  had  not  violated 
the  contract.     I  think  the  judgment  ought  to  be  reversed. 

Sheldon,  J. :     I  concur  with  Mr.  Justice  Dickey. 

Walker,  J. :  I  am  unable  to  concur  in  the  conclusion 
reached  by  the  majority  of  the  court  in  this  case. 
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The  Second  National  Bank  of  Peoria 

v. 

Robert   Diefendorf. 

1.  Guaranty — guarantor  liable  only  to  person  to  whom  he  makes  the  guaranty . 
Where  a  party  draws  a  draft  on  one  for  the  price  of  grain  bought  for  him,  in 
favor  of  one  who  is  to  advance  the  money  with  which  to  pay  for  the  grain,  and 
the  payee  requires  a  guaranty  of  protection  before  advancing  the  money,  and 
the  drawee  procures  a  third  person  to  make  the  guaranty,  which  is  made  to 
the  payee,  to  protect  the  draft  upon  condition  that  the  bills  of  lading,  transfer, 
insurance  and  amount  drawn  for  are  all  right,  and  the  draft  is  protested  for 
non-acceptance,  so  that  the  drawer  is  compelled  to  take  it  up  from  the  payee, 
the  drawer  can  not  maintain  an  action  on  the  guaranty,  there  being  no  privity 
of  contract  between  him  and  the  guarantor.  The  payee  alone  can  maintain 
an  action  for  any  loss  he  may  sustain. 

2.  Same — undertaking  not  extended  by  implication.  A  surety  or  guarantor  can 
only  be  charged  when  the  case  is  brought  within  the  very  terms  of  his  contract. 
Therefore,  a  guaranty  or  promise  to  the  payee  to  protect  him  against  loss 
by  advancing  money  on  a  draft  drawn  in  his  favor  on  a  third  person,  can  not 
protect  the  drawer  against  loss  from  non-acceptance  by  the  drawee,  and  the 
guarantor  is  liable  to  the  payee  alone,  and  such  an  undertaking  is  not  nego- 
tiable. 

3.  Same — extent  of  undertaking.  A  bank  guaranteeing  the  payee  of  a  draft 
drawn  on  another  that  the  same  will  be  protected  on  certain  conditions,  which 
are  complied  with,  is  not  liable  as  an  acceptor,  nor,  as  between  the  drawer 
and  drawee,  is  it  liable  as  a  guarantor  of  acceptance  and  payment. 

4.  Same — who  are  primarily  liable.  Where  a  guaranty  of  a  draft  is  made  by 
a  third  person  to  the  payee  before  it  is  drawn,  and  upon  the  faith  of  which  the 
payee  ma"kes  advances  to  the  drawer,  and  the  drawee  has  agreed  to  pay  the 
same  before  it  is  drawn,  the  drawer  and  drawee  will  be  primarily  liable  to 
the  payee  as  principal  debtors,  while  the  liability  of  the  guarantor  will  be 
only  secondary  as  surety. 

5.  Draft — promise  to  accept.  A  promise  by  a  party  to  pay  a  draft  on  him 
on  presentation,  before  it  is  sent,  is  equivalent  to  an  acceptance  as  to  the  payee 
advancing  money  on  the  draft. 

6.  Agency — when  principal  may  not  enforce  undertaking  to  his  agent.  The 
rule,  that  a  promise  to  an  agent  is  one  to  the  principal,  upon  which  he 
may  maintain  an  action,  is  not  to  be  applied  to  the  prejudice  of  a  promisor 
who  is  ignorant  of  that  relation.  It  can  not  be  applied  in  behalf  of  an  un- 
known principal,  so  as  to  convert  a  promise  of  indemnity  upon  a  draft,  under- 
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stood  as  made  to  the  payee,  into  one  as  made  to  the  drawer,  and  change  the 
relation  of  the  promisor  towards  the  drawer  from  one  of  guarantor  as  supposed, 
into  that  of  principal  debtor. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
J.  W.  Cochran,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Robert  Dief- 
endorf, the  appellee,  against  the  Second  National  Bank  of 
Peoria,  in  the  circuit  court  of  Peoria  county,  upon  an  alleged 
liability  to  indemnify  the  plaintiff  as  drawer  of  a  bill  of  ex- 
change, as  follows: 

$27,836.38.  Chicago,  July  2,  1870. 

At  sight  pay  to  the  order  of  James  DeKoven,  Esq.,  cash. in 
N.  Y.  Ex.,  $27,836.38,  value  received,  and  charge  to  account 

of  as  advised. 

R.  Diefendorf. 
To  J.  W.  Rae,  Esq.,  Peoria,  111. 

DeKoven  was  cashier  of*  the  Northwestern  National  Bank 
of  Chicago.  Diefendorf  was  a  grain  commission  merchant, 
doing  business  in  the  city  of  Chicago,  and  Rae  was  engaged 
in  the  grain  business  in  Peoria. 

Rae,  desiring  to  purchase  a  quantity  of  wheat  in  Chicago, 
directed  Diefendorf  to  make  the  purchase  and  to  ship  the 
same  to  New  York  for  him,  authorizing  Diefendorf  to  draw 
upon  him,  so  that  the  draft  would  come  through  the  Second 
National  Bank  at  Peoria. 

Diefendorf  made  the  purchase  for  Rae  and  procured  a  bill 
of  lading  and  insurance  certificates  for  the  same.  He  then 
drew  the  draft  as  above,  and  the  Northwestern  National  Bank 
of  Chicago  advanced  the  money  upon  the  draft,  the  bill  of 
lading  and  insurance  certificates  being  thereto  attached.  When 
the  draft  was  presented  to  Rae,  he  refused  to  accept  it  and 
let  it  go  to  protest. 

The  grain  went  on  to  New  York  and  was  sold  at  a  loss ; 
the  proceeds  of  the  sale  went  to  the  Northwestern  National 
Bank  and  were  credited  upon  the  draft. 
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•  Diefendorf  afterward    took  up   the  draft,  and  brought  this 
suit  for  the  amount  he  had  to  pay  in  the  transaction. 

The  alleged  liability  of  the  Peoria  bank  is  claimed  as  arising 
upon  the  following  written  correspondence  and  telegrams: 

Peoria,  III,  June  29,  1870. 
R.  Diefendorf,  Esq.,  Chicago: 

Dear  Sir — I  have  your  telegrams  of  to-day,  quoting  corn. 
I  would  rather  invest  in  wheat,  and  will  give  you  orders  to 
buy  and  ship  immediately  fifty  thousand  bushels  (50,000),  the 
best  No.  2,  such  as  comes  in  on  the  Northwestern  Railway, 
and  is  sold  in  New  York  at  $1.28  Milwaukee.  I  want  it 
shipped  lake  and  rail.  Through  bill  of  lading  letter  from 
Chicago,  says  21  through  lake  and  rail,  weight  guaranteed, 
free  of  lighterage.  Do  your  best,  and  get  the  very  best  pos- 
sible shipping  arrangements.  I  think  to-morrow  will  be  a 
good  day  to  buy.  I  must  insist  on  draft  coming  through 
Second  National  Bank,  Peoria,  as  I  have  to  make  arrange- 
ment for  time  paper,  and  they  don't  want  to  be  out  of  the 
currency,  and  can  pay  it  in  New  York  exchange.  So  bill  to 
Preston  &  Edwards,  and  draw  at  sight  on  me  with  bill  lad- 
ing, insurance  policies  and  inspector's  certificate.  If  you 
deposit  with  the  Manufactor's  Bank  in  Chicago,  the  draft  will 
come  to  Second  National  Bank  here,  and  be  sure  to  draw  pay- 
able in  New  York  exchange.  Hoping  you  will  this  big  order, 
I  remain,  yours  truly,  J.  W.  Rae. 

Received  at  Peoria,  11:40,  A.  M. 

T     T  W   "R       •  Chicago,  June  30,  1870. 

Wheat  $1.06  aboard,  freight  20  to  21.  Have  your  bank 
telegraph  Northwestern  National  Bank  that  they  will  advance 
cost  on  receipt  of  bill  lading.     Answer  quick. 

R.  Diefendorf. 

Received  at  Chicago,  June  30,  12:20  P.  M. 

rp    -r>    ^  Peoria,  III,  30th,  1870. 

To  E.  Diefendorf : 

Bank  here  says,  "  if  Northwestern  will  send  draft  to  them, 

they  can  take  care  of  it."     Draw  as  per  instructions. 

J.  W.  Eae. 
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Received  at  Peoria,  June  30,  1  P.  M. 
T     T   W   "R       •  Dated   Chicago,  30,  1870. 

Wheat  now  $1.07  aboard.  Think  I  will  get  some  at  this, 
afternoon.  Freight  probably  twenty  cents.  My  bank  says 
that  they  will  send  the  Second  National  Bank.  Have  them 
telegraph  that  they  will  advance  on  bill  lading. 

B.  Diefendorf. 

Peoria,  III.,  June  30,  1870. 
B.  Diefendorf,  Esq.,  Chicago : 

Dear  Sir — I  have  your  second  telegram  late  this  afternoon. 
I  regret  you  did  not  fill  my  order  at  once.  If  your  bank 
wants  any  information,  let  them  telegraph  my  bank — it  is  not 
for  this  bank  to  telegraph.  They  say  they  don't  know  what 
you  mean  in  asking  them  to  advance  on  wheat.  I  am  ready 
to  pay  the  draft  on  presentation.  I  look  for  wheat  to  advance 
in  a  few  days,  and  hope  you  will  make  no  delay  in  following 
instructions. 

Yours,  truly,  J.  "W.  Bae. 

Received  at  Chicago,  July  1,  9  A.  M. 
To  R.  DlEFENDORE :  ^^  M>    *'  ^^ 

Can  you  execute  orders  to-day?     Answer  quick. 

J.  W.  Bae. 

Diefendorf  answered  immediately : 

"Yes,  if  your  bank  will  telegraph  Northwestern  National, 
here,  they  will  advance  on  bills  lading.  Wheat  opens  six  in 
store." 

Received  at  Chicago,  July  1,  12:05  P.  M. 

ToR.Diefendokf:  Peoria,  III.,  1,  1870. 

My  bank  say  they  will  telegraph  Northwestern  everything 
a11  riSht  J.  W.  Eae. 

Received  at  Chicago,  July  1,  3:30  P.  M. 

Peoria,  III,  1,  1870. 
To  John  DeKoven,  Cashier: 

Draft  on  Bae  will  be  protected,   provided   bills   of  lading, 

transfers,  insurance  and  amount  drawn  for  are  all  right. 

L.  Howell,  Pres't. 
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Howell  was  president  of  the  Second  National  Bank  of 
Peoria,  and  this  dispatch  is  the  foundation  of  plaintiff 's  claim. 

J.  W.  Rae,  Esq,  Peoria:  ***  l>  187(X 

Dear  Sir — Your  telegram,  inquiring  if  I  could  fill  your 
order  to-day,  was  duly  received.  I  answered  yes,  if  your 
bank  would  telegraph  the  Northwestern  National,  here,  that 
they  would  advance,  etc.  The  Northwestern  has  just  re- 
ceived Mr.  Howell's  dispatch  (5  P.  M.),  saying  my  draft  on 
you  would  be  protected  if  transfers,  etc.,  were  right,  and  the 
amount  drawn  for  was  correct.  It  will,  of  course,  be  too  late 
to  do  anything  to-day  but  to  see  where  we  can  get  it  to-mor- 
row. Doubtless  can  get  up  one  cargo.  The  cool  weather  has 
firmed  up  wheat  considerably.  Sales  this  P.  M.  at  $1.07}  in 
store.  Will  advise  you  of  operations  by  telegraph  to-morrow. 
Yours,  truly,  R.  Diefendorf. 

Received  at  Peoria,  10:25  A.  M. 

rn     t   xxt    t>  Julyl.  1870. 

To  J.  W.  Rae:  9    ' 

Bought  25,000,  8 J  in  store,  freight  20  cents.     Ship  to-day. 

R.  Diefendorf. 

This  bears  date  July  1.      It  doubtless  should  be  July  2. 

Rae,  on  the  same  day,  replies  by  letter: 

I   have    your   dispatch   to-day,   stating  you    have   bought 

25,000  bus.  wheat,  at  $  1.08 J  in  store.     I  presume  this  is  extra 

Northside  wheat,  as  our  quotations  for  No.  2  to-day  are  $1.06}. 

Please  send  large  sample  to  consignee ;   also  send  me  sample. 

Yours,  truly,  J.  W.  Rae. 

To  J.  W.  Rae,  Esq.,  Peoria:  July  % 

Dear  Sir — We  inclose  account  of  purchase,  and  shipped 
cargo  prop.  Plymouth,  24,917  bush.  2  wheat,  and  have  drawn 
on  you  in  N.  Y.  Ex.  for  $27,836.38.  Our  bank  charges  f  on 
Peoria.  They  say  the  banks  there  charge  J  for  ex.,  and  its  J 
disct.  here,  thus  leaving  but  small  margin,  after  all,  for  the 
use  of  the  money.  On  Friday,  after  Mr.  Howell  telegraphed 
the  N.  W.  bank,  wheat  was  decidedly  firmer,  and  the  general 
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impression  prevailing  that  it  would  go  still  higher.  Saturday 
evening,  on  the  "open  board,"  the  price  was  $1.08J  to  $1.09, 
and  difficult  to  purchase.  I  thought  best  to  buy,  as  your  in- 
structions were  positive,  and  there  had  been  so  much  delay, 
but  on  the  opening  of  change  the  price  receded.  It  only 
shows  that  it  is  out  of  the  question  to  tell  how  it  will  go. 
This  cargo  is  in  fine  condition,  croaking  to  the  contrary. 
Please  telegraph  Tuesday  A.  M.  whether  we  shall  buy  the 
balance  or  not.  Let  us  know  how  much  Mr.  Howell  charges. 
We  may  get  an  abatement  on  the  ex. 

Yours,  truly,  E.  Diefendorf. 

Diefendorf  sent  with  this  letter  his  bill  of  advances,  includ- 
ing $498.34  for  storage,  $87  for  insurance,  $12.46  for  inspec- 
tion, and  $124.58  for  his  own  commissions.  On  the  4th  of 
July,  Rae  ordered  Diefendorf  not  to  fill  the  balance  of  the 
order. 

Peoria,  III,  July  5,  1870. 
R.  Diefendorf,  Esq.,  Chicago: 

Dear  Sir — I  have  yours  of  the  2d,  and  note  contents.  The 
draft  was  presented  to-day,  and  I  refused  to  pay,  as  it  was 
altogether  too  much.  When  I  gave  you  orders  to  buy  the 
wheat,  I  gave  it  on  your  telegram  of  1.06  on  board,  and  you 
make  it  about  1.11.     This  is  too  much  of  the  good  thing. 

Yours,  truly,  J.  W.  Rae. 

Peoria,  July  5,  1870. 
John  DeKoven,  Esq.,  Cashier,  Chicago,  111.: 

Dear  Sir — Your  favor  of  the  4th  inst.,  with  in  closure,  as 
stated,  rec'd.  The  same  is  herewith  returned,  protested,  for 
non-payment.  J.  W.  Rae,  sight,  $27,836.38;  protest  fees, 
$2.30,  cy.  Dr.  Mr.  Rae  claims  that  the  wheat  against  which 
this  was  drawn  was  purchased  at  1.06  free  on  board,  whilst  it 
is  invoiced  at  higher  rates,  with  shipping  charges. 

Very  respectfully,  yours,  L.  Howekl,  Pres't. 

The  court  below,  upon  a  trial  without  a  jury,  found  for  the 
plaintiff  in  the  sum  of  $3528.64,  and  rendered  judgment  ac- 
cordingly, from  which  the  defendant  appealed. 
26—90  III. 
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Mr.  D.  McCulloch,  and  Mr.  John  Muckle,  for  the  ap- 
pellant: 

The  contract  sued  upon  is  not  shown  to  be  appellant's  contract. 
The  telegram  which  is  the  foundation  of  the  suit  is  signed 
"L.  Howell,  prest."  It  does  not  purport  to  be  the  act  of 
appellant;  therefore,  appellant  can  not  be  held  upon  it,  unless 
it  is  proved  to  be  its  contract  by  extrinsic  evidence.  Mechanics7 
Bank  of  Alexandria  v.  Bank  of  Columbia,  5  Wheat.  326; 
Elwell  v.  Dodge,  33  Barb.  336;  Morse  on  Banks  and  Banking, 
160. 

The  only  evidence  to  connect  appellant  with  it  consists  of 
the  correspondence  between  Rae  and  Diefendorf,  which  is  not 
of  itself  evidence  against  appellant.  These  letters  and  tele- 
grams are  merely  declarations  inter  alios  and  not  binding  on 
appellant. 

But  there  is  a  still  more  serious  objection  to  the  paper  as 
creating  any  liability  upon  appellant.  The  transaction  was 
wholly  outside  of  the  ordinary  business  of  a  bank.  Morse  on 
Banks,  etc.,  164,  165;  Farmers'  and  Mechanics'  Bank  v.  Troy 
City  Bank,  1  Doug.  (Mich.)  457. 

As  to  the  extent  of  the  authority  of  bank  officers  to  bind 
the  bank  they  represent:  Hoyt  v.  Thompson,  5  N".  Y.  320; 
Fleckner  v.  U.  S.  Bank,  8  Wheat.  338;  United  States  v.  City 
Bank  of  Columbus,  21  How.  356 ;  United,  States  v.  Dunn,  6 
Pet.  59;  Kirk  v.  Bell,  12  Eng.  L.  &  Eq.  389;  Bank  of  Gen- 
nessee  v.  Patchin  Bank,  13  N.  Y.  315;  Farmers'  and  Mechanics' 
Bank  v.  Butchers'  and  Drovers'  Bank,  14  N.  Y.  623;  North 
River  Bank  v.  Aymar,  3  Hill,  262;  Morse  on  Banks,  etc., 
128,  129,  133,  134,  164. 

Appellant's  undertaking  was  with  the  Northwestern  National 
Bank  alone.  It  was  a  guaranty  and  not  transferable  by  as- 
signment or  otherwise. 

If  A,  for  a  valuable  consideration,  promises  B  to  accept  his 
bills  upon  A,  and  violates  his  promise,  a  cause  of  action  ac- 
crues to  B.  Sturges  v.  Fourth  National  Bank  of  Chicago,  75 
111.  595. 
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Diefendorf  had  no  right  to  draw  at  all  upon  Rae  unless  he 
followed  Rae's  instructions.  If  he  did  follow  them  and  drew 
for  the  proper  amount,  then  he  had  E-ae's  promise,  which  was 
equivalent  to  an  acceptance.     Ibid. 

Therefore,  when  the  bill  was  presented  to  the  Northwest- 
ern National  Bank,  it  was  substantially  a  completed  bill. 
B,ae  was  the  promisor.  That  bank  occupied  the  position  of 
indorsee  of  a  promissory  note,  while  Diefendorf  was  payee  and 
first  indorser.     1  Pars,  on  Notes  and  Bills,  54. 

At  this  juncture,  before  any  money  is  paid  upon  it,  appel- 
lant enters  into  an  .independent  contract  with  the  Northwest- 
ern National  Bank  to  this  effect :  "On  condition  that  said 
bill  is  drawn  for  the  proper  amount,  and  bills  of  lading,  in- 
surance and  transfer  are  all  right,  if  you,  the  Northwestern 
National  Bank,  will  advance  to  Diefendorf  the  amount  of 
money  called  for  in  said  draft,  we  will  see  that  you  are  pro- 
tected." 

The  promise  of  appellant  ran  to  and  was  for  the  benefit  of 
the  payee  of  the  draft,  and  not  to  or  for  the  benefit  of  the 
drawer.  A  guaranty  is  for  the  benefit  of  the  person  alone  to 
whom  it  is  directed.  Grant  v.  Naylor,  4  Oanch,  224;  Blee- 
Jcer  v.  Hyde,  3  McLean,  279 ;  Taylor  v.  Wetmore,  10  Ohio,  490; 
Taylor  v.  McClurg,  2  Houst.  24;  True  v.  Fuller,  21  Pick. 
140;  Taylor  v.  Binney,  7  Mass.  479;  2  Parsons'  Notes  and 
Bills,  133;  Fell  on  Guaranty  and  Suretyship,  315;  Miller  v. 
Gaston, -2  Hill,  188;  Tattle  v  Bartholomew,  12  Met.  452;  Wat- 
son v.  McLaren,  19  Wend.  557 ;  McLaren  v.  Watson,  26  id. 
428. 

The  transaction  is  precisely  analogous  to  a  letter  of  credit 
addressed  to  the  Northwestern  by  appellant,  to  this  effect: 
"Let  Mr.  D.  have  $25,000  on  his  sight  draft  drawn  on  E, 
and  we  will  see  that  the  draft  is  protected." 

Such  an  instrument  is  not  negotiable,  nor  can  any  person 
but  him  to  whom  it  is  addressed  maintain  an  action  upon  it. 
Birckhead  v.  Brown,  5  Hill,  634 ;  affirmed  in  2  Denio,  375. 
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Messrs.  Waite  &  Clarke,  and  Messrs.  Cratty  Bros.  & 
Ulrioh,  for  the  appellee  : 

As  to  the  authority  of  a  president  or  other  officer  of  a  bank 
to  bind  the  bank,  see  the  following  authorities:  Nelson  v. 
First  National  Bank  of  Chicago,  48  111.  36;  Bank  of  the  United 
States  v.  Dandridge,  12  Wheat.  64;  Miner  v.  Bank  of  Alex- 
andria, 1  Pet.  72  ;  New  England  Marine  Insurance  Co.  v.  De- 
Wolf,  8  Pick.  56 ;  Bank  Commissioners  v.  Bank  of  Buffalo,  6 
Paige,  503. 

It  is  claimed  that  the  undertaking  of  appellant  was  with 
the  Northwestern  National  Bank  alone,  and  not  with  Diefen- 
dorf,  and  was  not  assignable. 

It  is  admitted  that  appellant  became  liable  to  that  bank,  and 
we  think  the  guaranty  would  have  followed  the  draft  for  the 
benefit  of  any  innocent  holder  who  came  into  the  possession 
of  it  in  good  faith  in  the  usual  course  of  business.  Suppose 
appellant  had  written  upon  it,  "  We  guarantee  full  protection 
of  this  draft,"  or,  " We  will  protect  this  draft,"  or,  "This 
draft  is  good  and  will  be  paid."  This  is  precisely  what  it 
agreed  to  do.  Suppose  its  telegram  had  been  pinned  or  at- 
tached to  the  draft,  and  it  had  been  negotiated  to  any  third 
party  on  the  faith  thereof,  could  the  appellant  have  refused 
to  honor  it.  We  apprehend  not.  Boyce  v.  Edioards,  4  Pet. 
Ill,  123;  Nelson  v.  First  National  Bank  of  Chicago,  48  111. 
37 ;  Baldwin  v.  Bank  of  Newbury,  1  Wall.  234;  Pars,  on  Con- 
tracts, 466;  2  Greenlf.  Evidence,  109. 

In  the  light  of  the  testimony  we  are  clear  that  appellant 
was  asked  to  become  security  for  Rae  only,  and  the  benefi- 
ciary was  the  appellee,  and  that  the  Northwestern  National 
Bank  acted  only  as  his  agent  in  procuring  the  guaranty.  It 
was  at  his  instance  it  was  given. 

As  to  the  right  of  a  principal  to  maintain  an  action  upon  a 
contract  with  his  agent,  the  following  cases  cited  in  the  argu- 
ment are  condensed.  Burton  v.  Goodspeed,  69  111.  267 ;  Sal- 
adin  v.  Mitchell,  45  id.   79  ;    Chicago  and  Alton  Railroad  Co. 
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v.  Chicago,  Vermilion  and  Wilmington  Coal  Co.  79  id.  121; 
Baldwin  v.  Bank  of  Newbury,  1  Wall.  234;  Ford  v.  Williams, 
21   How.   289;    Commercial  Bank  v.   French,  21   Pick.   486. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  points  raised  upon  the  record  as  grounds  of  reversal 
are,  that  the  contract  alleged  being  made  by  the  president  of 
the  Second  National  Bank  of  Peoria,  was  not  binding  upon 
the  bank,  it  being  one  outside  of  the  usual  course  of  banking 
business,  and  one  which  the  president  of  the  bank,  by  virtue 
of  his  power  as  such,  (he  having  no  special  authority,)  was  not 
authorized  to  make  so  as  to  bind  the  bank, — that  the  condi- 
tions of  the  contract  were  not  performed,  Diefendorf  not  hav- 
ing complied  with  instructions  in  his  purchase  of  the  grain, — 
and  that  the  undertaking  in  question  was  with  the  North- 
western National  Bank  alone,  and  not  with  the  plaintiff  in 
this  suit.  We  find  it  unnecessary  to  consider  any  more  than 
the  last  mentioned  question  in  order  to  the  disposal  of  the  case. 

The  supposed  cause  of  action  rests  wholly  upon  the  corres- 
pondence by  the  letters  and  telegrams  in  evidence.  The 
Peoria  bank  is  sought  to  be  charged  upon  the  telegram  signed 
by  its  president  to  the  Northwestern  National  Bank,  that 
"Draft  on  Rae  will  be  protected,  provided  bills  of  lading, 
transfers,  insurance  and  amount  drawn  for  are  all  right/' 

There  is  no  evidence  whatever  that  the  telegram  was  dic- 
tated by  any  communication  from  Diefendorf  other  than  the 
letters  and  telegrams  to  Rae,  or  by  any  communication  from 
the  Northwestern  National  Bank,  or  from  Rae  beyond  what 
may  be  inferred  from  the  telegram  itself.  Nor  does  it  appear 
otherwise  than  from  that,  that  any  of  the  correspondence  be- 
tween Diefendorf  and  Rae  was  made  known  to  the  Peoria 
bank.  The  letters  and  telegrams  between  Diefendorf  and  Rae 
are  merely  declarations  inter  alios,  and  obviously  not  binding 
upon  that  bank.  The  promise  by  the  telegram  is  clearly  one 
to  the  Northwestern  National  Bank,  to  which  the  dispatch  was 
directed,  and  not  to  Diefendorf,  and  all  the  correspondence, 
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even  if  that  should  be  taken  as  evidence  against  the  Peoria 
bank,  shows  nothing  different.  It  all  shows  that  the  under- 
taking which  was  wanted  from  that  bank  was  one  to  the  North- 
western National  Bank,  and  not  to  any  one  else.  There  is  no 
privity  of  contract  between  the  Peoria  bank  and  Diefendorf 
to  enable  the  latter  to  maintain  an  action  on  the  promise  of 
the  telegram. 

But  the  claim  is  set  up  that  the  Northwestern  National  Bank 
was  acting  as  the  agent  of  Diefendorf,  and  that  the  latter  can 
maintain  an  action  in  his  own  name  on  the  promise  to  his  agent, 
the  Northwestern  National  Bank  ;  and  Diefendorf,  and  Clary 
who  transacted  the  business  for  Diefendorf,  give  their  testi- 
mony as  follows  :  Clary  says  the  Northwestern  National  Bank 
obtained  the  guaranty  from  the  Peoria  bank  at  his  instance,  in 
behalf  of  Diefendorf;  that  "in  so  large  a  purchase  as  fifty  thou- 
sand bushels  of  wheat  we  would  not  undertake  to,  without  a 
margin,  and  as  he  (Rae)  evidently  could  not  put  up  a  margin 
except  through  his  bank,  the  idea  occurred  to  me  that  he 
should  get  his  bank  to  telegraph  our  bank,  and  then  we  could 
buy  it  the  same  as  if  Ave  had  a  margin."  And  Diefendorf 
says  :  "  The  telegram  read  in  evidence  from  Second  National 
Bank  of  Peoria,  was  obtained  at  my  instance,  or  through  my 
instance,  to  indemnify  me  against  any  losses,  or  rather  in  favor 
of  the  margin  on  the  wheat,  in  case  there  should  be  a  decline 
on  it.  I  took  the  guaranty  from  the  defendant  in  this  case  in 
place  of  a  margin." 

Although  this  is  now,  several  years  afterward,  testified  to 
as  being  the  transaction,  the  correspondence  between  the  par- 
ties contains  no  intimation  whatever  of  such  being  the  char- 
acter of  the  transaction,  or  that  any  security  was  desired  by 
Diefendorf  that  Pae  should  perform  his  part  of  the  contract, 
or  that  the  Peoria  bank  was  requested  to  make  any  promise 
to  or  for  the  benefit  of  anyother  person  than  the  Northwestern 
National  Bank.  Diefendorf  wished  to  get  the  money  to  pay  for 
the  wheat  from  the  Northwestern  National  Bank.  Although 
Rae  had  said  he  was  ready  to  pay  the  draft  on  presentation,  the 
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Northwestern  National  Bank  would  appear  not  to  have  been 
willing  to  advance  the  money  upon  the  security  of  the  names 
of  Rae  and  Diefendorf,  and  to  have  insisted  upon  some  under- 
taking in  the  matter  from  the  Peoria  bank  ;  and  the  whole 
purpose  that  is  shown  was,  that  the  latter  bank  should  give 
some  assurance  to  the  Northwestern  National  Bank  to  induce 
it  to  let  Diefendorf  have  the  money.  It  was  to  be  an  arrange- 
ment between  the  two  banks.  However  the  transaction  was 
as  between  Diefendorf  and  the  Northwestern  National  Bank, 
and  whatever  the  secret  thoughts  and  purposes  of  Diefendorf 
and  Clary,  the  same  were  unknown  to  the  Peoria  bank,  and 
can  not  affect  it;  it  had  nothing  to  go  by  but  the  letters  and 
telegrams,  if  it  had  even  that  much. 

Rae  telegraphs  back  to  Diefendorf  that  the  Peoria  bank  do 
not  know  what  is  meant  by  asking  them  to  advance  on  wheat. 
And  their  telegram  is,  not  that  they  will  advance  on  bill  of 
lading,  as  had  been  asked,  or  that  they  would  pay  the  draft, 
but  it  simply  is  to  the  Northwestern  National  Bank,  that  "draft 
on  Rae  will  b'e  protected,  provided/'  etc., — that  is,  as  we  under- 
stand it,  the  Peoria  bank  will  see  that  you,  the  Northwestern 
National  Bank,  are  protected.  The  telegram  is  directed  to  that 
bank,  and  it  is  a  promise  only  to  and  for  the  benefit  of  that 
bank.  A  surety  can  only  be  charged  where  the  case  is  brought 
within  the  very  terms  of  his  contract.  A  promise  to  Diefen- 
dorf is  not  within  the  terms  of  this  contract,  nor  is  it  so  when 
taken  in  connection  with  the  whole  correspondence. 

Such  a  written  undertaking  is  not  negotiable,  nor  can  any 
person  but  the  one  to  whom  it  is  addressed  maintain  an  action 
upon  it.     Birckhead  v.  Brown,  5  Hill,  634. 

The  promise  was  with  respect  to  a  specific  instrument,  viz : 
a  bill  of  exchange  drawn  by  Diefendorf  on  Rae,  in  which  the 
Northwestern  National  Bank  was  the  payee, — the  promise  ran 
to  and  was  for  the  benefit  of  the  payee  of  the  draft,  and  not  to 
or  for  the  benefit  of  the  drawer,  Diefendorf.  As  Rae  had 
promised  to  pay  the  draft,  that  was  equivalent  to  an  accept- 
ance. 
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Had  the  Peoria  bank  been  compelled  to  pay  the  loss  in  this 
case  to  the  Northwestern  National  Bank,  then  Diefendorf 
would  have  become  liable  to  the  Peoria  bank  for  the  same. 

If  that  bank  guaranteed  the  paper,  it  became  guarantor  of 
drawer  as  well  as  acceptor,  and  if  it  had  suffered  loss  it  could 
have  held  both  drawer  and  acceptor  liable  to  refund.  Assu- 
ming the  conditions  named  to  have  been  performed,  then  the 
Northwestern  National  Bank  had  the  liability  of  the  three — 
Bae,  Diefendorf,  and  the  Peoria  bank  ;  but  as  between  these 
three  the  liability  of  Rae  and  Diefendorf  was  the  primary  lia- 
bility as  that  of  principal  debtors,  and  that  of  the  Peoria  bank 
but  secondary,  as  surety.  Such  we  conceive  was  the  relation 
of  the  parties  and  the  nature  of  the  undertaking  of  the  Peoria 
bank,  so  far  as  appears  upon  the  face  of  the  correspondence, 
and  as  the  Peoria  bank  had  the  right  to  regard  and  understand 
the  transaction. 

The  principle  that  appellee  insists  on  here,  under  Clary's 
and  his  own  evidence,  that  a  promise  to  an  agent  is  in  law  a 
promise  to  the  principal,  and  that  the  latter  may  sue  upon  it 
in  his  own  name,  is  not  applied  to  the  prejudice  of  a  promisor 
who  is  ignorant  of  the  existence  of  that  relation.  It  mani- 
festly can  not  be  applied,  as  attempted  in  this  case,  in  behalf 
of  an  unknown  principal,  so  as  to  convert  a  promise  of  in- 
demnity upon  a  draft,  understood  by  the  promisor  as  made  to 
the  payee,  into  one  as  made  to  the  drawer,  and  change  the  rela- 
tion of  the  promisor  toward  the  drawer  from  one  of  guarantor 
as  supposed,  into  that  of  principal  debtor.  An  undisclosed 
principal  is  not  to  be  brought  into  a  contract,  thus  to  the  pre- 
judice of  one  dealing  with  an  unknown  agent. 

We  come  to  the  conclusion  that  under  the  evidence  as  af- 
fecting the  Second  National  Bank  of  Peoria,  that  bank  is 
neither  the  acceptor  of  the  draft,  nor,  as  between  drawer  and 
drawee,  is  it  a  guarantor  to  the  former  of  acceptance  or  pay- 
ment;— that  there  is  no  contract  between  that  bank  and  Dief- 
endorf, and  that  when  he  took  up  the  bill  he  did  it  in  discharge 
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of  his  own  obligation,  which  the  bank  had  guaranteed,  and 
that  consequently  he  had  no  right  of  action  against  that  bank. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Napoleon  B.  Miller 

v. 

The  People  of  the  State  op  Illinois. 

Criminal  law — discharge  of  prisoner  on  reversal.  Where  the  evidence  utterly 
fails  to  sustain  a  conviction  in  a  criminal  case,  and  it  is  apparent  from  the 
record  that  no  conviction  can  be  had  on  another  trial,  the  judgment  will  be 
reversed  and  the  defendant  discharged  at  once. 

Writ  of  Error  to  the  Circuit  Court  of  Lee  county;  the 
Hon.  William  Brown,  Judge,  presiding. 

Mr.  D.  D.  O'Brien,  for  the  plaintiff  in  error. 

Per  Curiam  i  This  is  an  indictment  found  by  the  grand 
jurors  of  the  county  of  Lee,  against  Miller,  charging  him  with 
an  assault  with  intent  to  commit  a  rape  upon  the  person  of 
Edith  Swabe.  The  accused  was  tried  and  found  guilty  in 
the  circuit  court  of  that  county,  and,  after  the  overruling  of  a 
motion  for  a  new  trial,  he  was  sentenced  to  imprisonment  in 
the  penitentiary  upon  the  finding. 

The  whole  of  the  evidence  is  set  out  in  the  record.  After 
a  careful  examination  of  every  part  of  it,  we  fail  to  find  evi- 
dence to  sustain  the  finding.  It  could  profit  no  one  to  review 
it.  It  is  sufficient  to  say,  that  taking  every  word  of  the  testi- 
mony given  against  the  prisoner  as  true,  and  taking  as  true 
every  inference  against  the  accused  which  can  reasonably  be 
deduced  therefrom,  the  evidence  utterly  fails  to  establish  the 
charge.  The  circuit  court  erred  in  refusing  to  grant  a  new 
trial.     For  this  error  the  judgment  must  be  reversed. 
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It  is  apparent  from  the  record  that  no  conviction  can,  upon 
any  view  of  the  case,  be  had  on  another  trial.  The  case, 
therefore,  is  not  remanded,  but  it  is  ordered  that  the  prisoner, 
Napoleon  B.  Miller,  be  at  once  discharged  from  imprison- 
ment. 

Judgment  reversed. 


Francis  Hutchison 

v. 
Richard  P.  Collins. 

Negligence — opening  in  sidewalk  unprotected — contributory  negligence.  A  per- 
son engaged  in  the  erection  of  a  building  in  the  city  of  Chicago  caused  an 
excavation  to  be  made  under  the  adjacent  sidewalk,  the  opening  into  the  ex- 
cavation being  some  four  feet  in  width  and  twelve  feet  long.  The  lower  tier 
of  planks  of  the  sidewalk  outside  this  area  had  been  covered  with  a  coat  of 
tar,  the  area  itself  being  covered  with  boards  or  planks  running  lengthwise 
with  the  sidewalk.  There  was  no  street  lamp  or  light  at  the  corner  where  the 
excavation  was,  but  there  were  lamps  on  the  opposite  corners.  There  was  no 
railing,  fence  or  barricade  around  the  opening.  While  the  sidewalk  was  in 
this  condition  a  passerby,  in  the  night  time,  who  was  unacquainted  with  the 
condition  of  the  walk,  supposing  the  boards  placed  over  the  area  were  put 
there  for  persons  to  walk  upon  to  avoid  the  tarred  portion  of  the  walk,  stepped 
upon  them,  and,  one  of  the  boards  breaking,  he  was  precipitated  into  the  vault 
below  and  injured  :  Held,  there  was  such  negligence  on  the  part  of  the  person 
making  the  excavation  as  to  render  him  liable  to  the  party  injured,  and  no 
such  negligence  on  the  part  of  the  latter,  by  reason  of  the  deceptive  appear- 
ance of  the  walk,  as  to  preclude  a  recovery. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Mr.  Robert  Hervey,  for  the  appellant. 

Mr.  William  Barge,  and  Mr.  Sherwood  Dixon,  for  the 
appellee. 
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Mr.  Justice  Baker  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  brought  by  Collins,  the 
appellee,  against  Hutchison,  the  appellant,  and  the  city  of 
Chicago,  to  recover  damages  for  injuries  claimed  to  have  been 
sustained  by  appellee,  by  reason  of  the  negligence  of  the 
appellant  and  the  city.  A  trial  before  a  jury  resulted  in  a 
verdict  in  favor  of  the  city,  but  against  the  appellant,  for  $600. 
A  motion  for  a  new  trial  was  overruled  by  the  circuit  court, 
and  a  judgment  rendered  on  the  verdict. 

On  a  careful  examination  of  all  the  evidence  to  be  found  in 
this  record,  we  find  there  is  a  serious  conflict  of  testimony 
as  to  the  condition  in  which  the  area  opening  was  left  on  the 
night  appellee  was  injured.  If  the  statements  sworn  to  by 
appellee  and  his  two  witnesses  are  true,  then  there  can  be  no 
serious  doubt  that  the  area  opening  had  been  left  insufficiently 
guarded.  Appellant  was  constructing  a  building  at  the  cor- 
ner of  Van  Buren  and  Throop  streets,  in  the  city  of  Chicago, 
which  building  was,  at  the  time  of  the  accident,  nearly  com- 
pleted. Excavations  had  been  made  under  the  sidewalks  on 
both  streets  by  him,  for  the  purpose  of  being  used  for  coal 
vaults  and  other  purposes.  The  area  opening  led  into  these 
excavations,  and  was  some  four  feet  wide  and  twelve  feet  long; 
was  on  the  Throop  street  side  of  the  building;  started  at  the 
line  of  Van  Buren  street  and  ran  south.  The  workmen  had 
that  day  been  occupied  in  laying  felt  and  a  composition  of  pitch 
and  resin  as  a  covering  over  the  lower  tier  of  planks  of  the 
sidewalk,  and,  in  this  operation,  of  course,  omitted  the  space 
occupied  by  the  area  opening,  which  it  was  intended  should 
be  covered  by  an  iron  grating.  The  premises  were  unoccupied, 
and  there  was  no  street  lamp  or  light  on  that  corner,  but 
lamps  on  the  corners  across  each  street.  On  the  night  in 
question  there  was  no  railing,  fence  or  barricade  around  this 
opening.     There  is  no  dispute  as  to  these  facts. 

Appellee  testified  there  were  two  boards  lying  lengthwise  of 
the  sidewalk  on  Throop  street  and  that  they  came  up  to  Van 
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Buren  street ;  that  they  were  close  together  and  against  the 
tarred  sidewalk  and  about  twelve  or  fifteen  inches  from  the 
building;  that  he  saw  the  space  between  the  boards  and  the 
wall,  but  did  not  notice  at  the  time  he  stepped  on  the  boards 
there  was  a  hole  there ;  that  the  boards  were  about  twelve 
inches  wide  and  were  laid  over  the  opening,  but  he  supposed, 
at  the  time,  they  were  laid  on  the  sidewalk,  and  that  he  only 
went  a  pace  or  two  on  the  boards  when  the  inner  board,  next 
to  the  building,  broke  and  let  him  down  into  the  hole. 

John  Gaffney  testified,  he  stood  on  the  corner  'that  evening 
about  half  past  seven  or  eight  o'clock;  he  stood  there  five  or 
ten  minutes,  and  there  was  no  covering  over  the  hole,  nothing 
but  one  or  two  planks;  could  not  say  whether  they  were  over 
the  hole  or  on  the  sidewalk,  it  was  so  close  he  could  not  tell 
which ;  the  remainder  of  the  space  from  the  sidewalk  to  the 
building  was  uncovered  ;  the  boards  were  new  and  eight  or 
ten  inches  wide,  and  about  one  inch  thick,  and  he  had  his  foot 
on  one  of  the  boards  and  teetered  it. 

John  Shannon,  who  lived  in  the  neighborhood,  testified,  he 
passed  there  that  evening;  he  saw  a  few  boards  on  the  Throop 
street  side  over  the  opening,  but  it  was  always  in  a  bad  con- 
dition; it  was  never  kept  covered  up ;  it  was  not  in  a  very 
safe  condition  for  passers  by,  and  there  used  to  be  a  few  loose 
boards  on  it  occasionally. 

Opposed  to  this  stands  the  testimony  of  appellant  and  of 
Jones  and  Murran,  who  were  employed  by  him  about  the 
work.  They  all  testify  to  the  effect  the  opening  in  question 
was,  between  six  and  seven  o'clock  that  evening,  completely 
covered  with  new  plank,  two  inches  thick,  laid  lengthwise 
along  the  area  opening  and  supported  in  the  middle  by  a  cross 
board  properly  secured. 

It  was  for  the  jury  to  settle  this  conflict  in  the  evidence. 
They  had  opportunities  for  judging  of  the  truthfulness  of  the 
witnesses  and  weight  of  the  testimony  of  which  we  are  de- 
prived. They  saw  the  several  witnesses  face  to  face,  and  noted 
their  demeanor  on  the  stand,  and   saw  and  heard   how  they 
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stood  the  long  and  rigorous  cross-examinations  to  which  they 
were  severally  subjected. 

When  there  is  a  conflict  in  the  testimony,  and  the  finding 
of  the  jury  is  not  clearly  against  its  weight,  it  is  the  rule  of 
this  court  not  to  interfere  with  such  finding.  Moreover, 
taking  all  the  evidence  in  the  case  together,  we  are  wholly 
unable  to  arrive  at  any  other  reasonable  or  probable  explana- 
tion of  the  fact  appellee  did  fall  into  the  area,  except  upon 
the  hypothesis  the  opening  was  defectively  covered,  and  that 
either  a  plank  broke  as  stated  by  appellee,  or  that  the  teeter- 
ing, spoken  of  by  Gaifney,  was  occasioned  by  the  fact  the  board 
had  no  secure  footing  on  the  Van  Buren  street  edge  of  the 
opening,  and  gave  way  under  the  footsteps  of  appellee  and 
precipitated  him  below.  The  evidence  does  not  show  that 
immediately  after  the  accident  there  was  no  broken  plank 
there,  or  that  there  was  not  a  plank  on  its  end  down  in  the 
area. 

There  is  only  one  other  question  involved  in  this  record, 
and  that  also  is  a  question  of  fact.  Was  the  accident  attribu- 
table to  the  want  of  due  care  on  the  part  of  appellee  ?  Was 
he  guilty  of  such  a  degree  of  contributory  negligence  as  will 
preclude  him  from  recovering  damages  for  the  injuries  suf- 
fered ?  He  was,  on  the  evening  of  the  injury,  going  from  his 
place  of  business  to  deliver  some  goods  to  a  customer.  Being 
unacquainted  in  that  locality  he  inquired  as  to  the  direction 
of  the  place  he  desired  to  reach,  and  was  told  to  continue  on 
Van  Buren  street  to  Throop  street  and  then  turn  and  go  south 
to  McAllister  place. 

He  testified  he  went  along  Van  Buren  street  until  he  got  to 
Throop  street;  that  when  he  got  to  the  corner  and  noticed 
the  sidewalk  was  covered  with  a  coat  of  tar,  and  saw  the 
boards,  he  concluded  these  boards  were  resting  on  a  firm  side- 
walk, and  that  they  were  laid  there  to  keep  people  expressly 
from  walking  on  the  tar,  and  that  he  only  went  a  pace  or  two 
on  the  boards  when  one  of  them  broke  and  let  him  down  into 
the  hole,  breaking  his  arm  and  occasioning  other  injuries. 
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It  seems,  from  the  other  evidence  in  the  case^the  composi- 
tion spread  on  the  sidewalk  was  really  dry  at  the  time  of  the 
accident,  and  people  had  been  walking  on  it,  and  that  it  was 
of  such  a  character  that  it  dried  in  about  fifteen  minutes.  But 
it  also  appeared,  from  the  evidence  of  the  appellant  himself, 
boards  were  laid  down  that  day  on  that  very  sidewalk  until 
the  tar  would  get  hard,  and  that  they  laid  there  for  probably 
half  an  hour  for  people  to  walk  on,  and  were  then  taken 
off.  And  Schafer,  a  witness  called  on  behalf  of  appellant, 
who  laid  the  composition  on  this  walk,  said,  in  his  testimony, 
"  when  we  build  felt  walks  like  that,  we  usually  lay  a  couple 
of  planks  across  it  while  we  are  running  the  felt  and  mopping 
it;  we  leave  a  passage  way  right  open."  And  Gaffney  stated 
on  his  examination  as  a  witness,  that  when  he  was  at  the  cor- 
ner, just  prior  to  the  accident,  he  supposed  the  boards  were 
laid  down  to  walk  on.  The  manner  in  which  these  boards 
were  laid,  running  lengthwise  with  the  sidewalk  and  appar- 
ently resting  thereon,  without  any  barricade  or  other  obstruc- 
tion, or  signal  of  any  kind  to  indicate  otherwise,  combined 
with  the  appearance  of  the  freshly  laid  tar  and  felt  walk,  all 
seem  to  point  in  the  same  direction.  We  can  not  hold,  under 
the  circumstances,  appellee,  in  stepping  on  these  boards,  was 
guilty  of  such  negligence  as  forfeits  his  right  of  recovery. 
He  was  misled  to  his  injury  by  deceptive  appearances  pre- 
pared or  permitted  by  appellant  himself,  (though  innocently  of 
course,)  calculated  to  deceive  any  one  not  an  expert  in  the 
matter  of  such  walks. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dickey  took  no  part  in  the  decision  of  this 
case,  having  been  of  counsel  for  the  city. 


1878.]  Buettner  v.  Norton  Mfg.  Co.  415 

Opinion  of  the  Court. 

Louis  Buettner     f 
v. 
The  Norton  and  Dickinson  Manufacturing  Company. 

1.  Appeal — defendant  appealing  waives  defective  process  and  service.  Where  a 
defendant  files  an  appeal  bond,  and  takes  an  appeal  from  a  judgment  rendered 
by  a  justice  of  the  peace,  he  thereby  enters  his  appearance  to  the  action  in  the 
circuit  court,  and  by  so  doing  waives  all  defects  in  the  process,  the  want  of 
process,  and  defects  in  the  service  of  process  or  want  of  service  before  the  jus- 
tice. 

2.  Same — jurisdiction  net  dependent  on  return  of  summons  by  the  justice.  The 
neglect  or  failure  of  the  justice  of  the  peace  to  transmit  the  summons  issued 
by  him  to  the  circuit  court,  on  appeal,  with  the  transcript,  impairs  no  right,  of 
the  defendant,  and  does  not  deprive  the  circuit  court  of  jurisdiction  to  try  the 
case. 

3.  Bill  of  exceptions  —  when  necessary — presumption.  This  court  can  not 
say  there  is  any  error  in  refusing  to  dismiss  a  suit  brought  before  a  justice  of 
the  peace  for  want  of  a  bond  for  costs,  where  there  is  no  bill  of  exceptions 
showing  the  grounds  of  the  motion  and  the  action  of  the  court. 

4.  In  the  absence  of  a  bill  of  exceptions  containing  the  evidence,  it  will  be 
presumed  the  testimony  heard  by  the  court  was  sufficient  to  sustain  the  judg- 
ment. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Kogers,  Judge,  presiding. 

Mr.  Thomas  Shirley,  for  the  appellant. 

Mr.  L.  S.  Hodges,  for  the  appellee. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court : 

We  perceive  no  ground  for  reversing  the  judgment  rendered 
in  this  cause.  If  it  be  true  that  the  summons  which  had  been 
issued  by  the  justice  of  the  peace  and  served  on  defendant  in 
the  action  (appellant  here)  was  not  on  file  with  the  transcript 
and  other  papers  in  the  case  in  the  circuit  court,  when  a  trial 
was  had  and  the  judgment  rendered,  the  absence  of  such 
summons  would  not  affect  the  jurisdiction  of  the  court. 
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When  a  defendant  files  an  appeal  bond  and  takes  an  appeal 
from  a  judgment  rendered  before  a  justice  of  the  peace,  he 
thereby  enters  his  appearance  to  the  cause  in  the  circuit  court, 
and  by  so  doing  waives  all  defects  in  the  process,  the  want  of 
process,  defects  in  the  service  of  process  or  want  of  service 
before  the  justice.     Swingley  v.  Haynes,  22  111.  214. 

It  was  the  duty  of  the  justice  to  return  the  summons  with 
the  bond  and  transcript  to  the  circuit  court,  but  a  failure  to 
discharge  that  duty  in  no  manner  impaired  any  right  of  the 
defendant,  nor  did  it  deprive  the  circuit  court  of  jurisdiction 
to  hear  and  determine  the  cause  on  its  merits.  Whether  the 
motion  to  dismiss  the  suit  for  the  reason  the  plaintiff  in  the 
action  had  not  filed  a  bond  for  costs,  was  improperly  overruled 
or  not,  we  have  no  means  of  knowing,  as  this  record  contains 
no  bill  of  exceptions.  The  grounds  of  the  motion  and  the 
action  of  the  court  thereon,  not  having  been  preserved  by  bill 
of  exceptions,  the  ruling  of  the  circuit  court  in  this  regard  is 
not  before  us  for  review. 

It  is  also  urged  the  judgment  is  not  warranted  by  the  evi- 
dence. In  the  absence  of  a  bill  of  exceptions  containing  the 
evidence,  we  will  presume  the  testimony  heard  by  the  court 
was  ample  to  sustain  the  judgment. 

As  the   record   contains   no    error,  the  judgment  will   be 

affirmed. 

Judgment  affirmed. 


Frank  A.  Doyle 

v. 
The  Village  of  Bradford. 

1.  Judicial  notice — of  the  incorporation  of  village  under  general  law.  Where 
a  town  previously  organized  under  a  special  act  assumes  and  is  acting  as  a 
village,  which  it  can  only  do  under  the  general  law  for  the  incorporation  of 
cities  and  villages,  and  the  evidence  shows  it  assumed  to  act  as  a  village  in 
the  passage  of  ordinances,  and  in  the  bringing  of  suits  in  its  corporate  village 
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name,  this  will  .be  sufficient  to  enable  this  court  to  take  judicial  notice  of  its 
organization  under  the  general  law,  without  proof  that  all  the  requirements 
of  the  statute  have  been  complied  with. 

2.  Practice — specific  objection  to  evidence.  Where  the  proof  showed  that  a 
village  ordinance  wras,  within  five  days  after  its  passage,  posted  in  three  public 
places  in  the  village,  there  being  no  evidence  that  there  was  no  newspaper 
published  in  the  village  at  the  time,  and  the  ordinance  was  objected  to  gen- 
erally on  the  trial,  it  was  held,  that  the  objection  it  was  not  published  in  a 
newspaper  could  not  avail  in  this  court,  as,  if  made  below,  it  might  have  been 
obviated  by  showing  no  such  paper  was  published  in  the  village. 

3.  An  objection  to  an  ordinance,  in  this  court,  for  the  first  time,  that  it  does 
not  appear  it  was  passed  by  calling  the  ayes  and  noes,  where  the  record  of 
the  village  trustees  was  not  offered  in  evidence,  can  not  avail  the  party  ob- 
jecting. 

Appeal  from  the  Circuit  Court  of  Stark  county;  the  Hon. 
J.  W.  Cochran,  Judge,  presiding. 

Mr.  J.  J.  Herron,  for  the  appellant. 

Mr.  B.  F.  Thompson,  and  Mr.  James  H.  Miller,  for  the 
appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  action  was  brought  to  recover  of  defendant  a  penalty 
imposed  for  the  violation  of  a  village  ordinance  regulating  the 
sale  of  intoxicating  liquors.  On  the  trial,  both  before  the 
justice  of  the  peace  and  in  the  circuit  court,  defendant  was 
found  guilty,  and  judgment  rendered  against  him  for  $50,  and 
to  reverse  the  judgment  of  the  latter  court  he  brings  the  case 
to  this  court  on  appeal. 

Unless  the  village  is  organized  under  the  general  incorpo- 
ration act  of  1872,  it  is  conceded  it  had  no  authority  to  pass 
the  ordinance  that  imposed  the  penalty  sought  to  be  recov- 
ered, and  as  the  record  contains  no  express  averment  to  that 
eifect,  it  is  said  this  court  can  not  take  judicial  notice  of  its 
organization  under  the  general  law. 

The  statute  makes  it  the  duty  of  all  courts  in  this  State  to 
take  judicial  notice  of  the  existence  of  villages  and  cities  or- 
27—90  III. 
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ganized  under  the  general  law,  and  of  the  change  of  the  or- 
ganization of  any  town  or  city  from  its  original  organization 
to  its  organization  under  that  act.  In  Brush  v.  Lemma,  77 
111.  496,  it  was  declared  that  before  this  court  could  take  judi- 
cial notice  of  the  change  of  any  city  or  town  from  its  original 
organization  to  its  organization  under  the  general  law,  it  must 
in  some  way  appear  in  the  record  that  the  city  or  its  authori- 
ties are  acting  under  such  new  organization,  and  when  that 
fact  is  once  made  to  appear,  the  court,  without  proof  that  all 
the  requirements  of  the  statute  have  been  complied  with,  will 
take  judicial  notice  of  its  organization  under  this  statute.  It 
is  apprehended  it  can  make  no  difference  how  that  fact  is  made 
to  appear.  All  matters  generally  known  will  be  deemed  to 
be  within  the  knowledge  of  courts, — such  as  the  names  of 
counties  in  the  State,  and  whether  they  are  acting  under  town- 
ship organization  or  not.  In  the  case  cited  there  was  a  special, 
public  law,  of  which  the  court  was  bound  to  take  judicial  no- 
tice, under  which  the  city  was  originally  organized.  The 
single  fact,  an  election  had  been  held  and  two  persons  were 
contesting  the  right  to  the  office  of  mayor,  was  not  regarded 
as  such  action  as  would  indicate  the  inhabitants  were  acting 
under  the  general  incorporation  law.  Such  an  election  for 
such  an  office  could,  with  equal  propriety,  have  been  held 
under  the  special  law  under  which  the  city  may  have  been 
acting,  and  hence  that  circumstance  alone  was  not  thought  to 
be  sufficient  to  "excite  inquiry"  or  "arouse  judicial  notice,  the 
city,  as  a  matter  of  fact,  had  changed  its  organization  from 
under  the  special  to  the  general  law." 

But  that  is  not  the  case  here.  There  was  a  special  law  un- 
der which  the  "town  of  Bradford"  could  be  and  no  doubt  was 
organized,  but  there  was  no  law  other  than  the  act  of  1872 
under  which  it  could  be  organized  as  a  village.  It  could  only 
be  a  village  under  the  general  incorporation  act.  Evidence 
is  found  in  the  record  it  has  assumed  to  act  as  a  village  incor- 
poration in  the  passage  of  ordinances  and  the  bringing  of  suits 
in  its  corporate  name,  and  it  appears  the  offense  of  which  de- 
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fendant  was  convicted  was  committed  within  the  corporate 
limits  of  the  "village  of  Bradford."  This  is  certainly  evidence 
of  the  existence  of  the  village  of  Brad  for  d,  and  as  it  is  known 
there  is  no  such  village  under  any  special  law  of  the  State,  it 
must  be  under  the  general  law ;  and,  as  was  said  in  Brush  v. 
Lemma,  without  proof  that  all  the  requirements  of  the  statute 
have  been  complied  with,  judicial  notice  will  be  taken  of  the 
change  of  its  organization  under  the  general  law. 

The  ordinance  under  which  defendant  was  fined  was,  within 
five  days  after  its  passage,  posted  in  three  "public  places"  in 
the  village.  That  is  all  the  publication  that  was  made  of  the 
ordinance  so  far  as  the  record  discloses.  Primarily  the  re- 
quirement of  the  statute  is,  all  ordinances  of  any  city  or  village 
imposing  any  penalty  or  punishment  shall,  within  one  month 
after  passage,  be  published  at  least  once  in  a  newspaper  pub- 
lished in  such  city  or  village  ;  but  if  no  newspaper  is  published 
therein,  then  the  publication  of  such  ordinances  may  be  made 
by  posting  in  three  public  places  in  the  city  or  village.  A 
general  objection  to  reading  the  ordinance  in  evidence  was 
made  by  defendant,  and  was  by  the  court  overruled,  to  which 
ruling  an  exception  was  saved.  It  is  now  insisted  it  was  not 
lawful  to  publish  the  ordinance  simply  by  posting  unless  no 
newspaper  was  published  in  the  village,  and  that  such  fact 
necessary  to  authorize  the  publication  of  the  ordinance  by 
posting  must  appear  from  the  clerk's  certificate,  or  otherwise, 
before  the  ordinance  can  take  effect.  Had  the  objection  now 
made 'in  argument  been  made  in  the  court  below,  the  clerk 
might  have  been  able  to  amend  his  certificate  so  as  to  show 
no  newspaper  was  then  published  in  the  village,  or  the  fact 
might  have  been  made  to  appear  by  other  proof  that  no  news- 
paper was  published  in  the  village,  and  in  that  event  the 
publication  of  the  ordinance  by  posting  was  valid.  But  the 
objection  was  not  specifically  urged,  and  the  prosecution  was 
afforded  no  opportunity  to  supply  the  necessary  proof. 

The  same  may  be  said  as  to  the  other  point  made,  that  it 
does  not  appear,  from  the  record,  the  ordinance  was  passed  by 


420  Petillon  v.  Hipple.  [Sept.  T. 

Opinion  of  the  Court. 

calling  the  ayes  and  noes.     The  journal  of  the  village  trustees 
was  not  introduced  by  either  party,  and  we  can  not  know  what 
it  shows  upon  the  question  made. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Henry  Petillon 

v. 

Jesse  Hipple. 


1.  Wager — on  result  of  an  election,  void.  A  bet  on  the  result  of  an  election, 
and  the  agreement  growing  out  of  the  same,  for  the  stakeholder  to  pay  the 
moneys  deposited  with  him  to  the  winner,  is  illegal  and  void. 

2.  Chancery  jurisdiction — to  set  aside  contracts  on  wager.  Courts  of  chan- 
cery will  assume  jurisdiction  to  restrain  the  enforcement  of  unexecuted  con- 
tracts founded  on  wagers  or  bets  prohibited  by  law. 

3.  Chancery — bill  to  avoid  wager  on  election.  A  bill  to  restrain  a  stake- 
holder from  paying  over  money  deposited  with  him  by  the  complainant,  on  a 
bet  on  the  result  of  an  election,  and  to  compel  its  return,  should,  in  clear  and 
unequivocal  terms,  show  that  the' stake  is  still  in  the  hands  of  the  defendant, 
and  that  he  refuses  to  return  the  same,  after  demand. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
W.  W.  Farwell,  Judge,  presiding. 

Mr.  Omar  Bushnell,  for  the  appellant. 

Mr.  George  A.  Gibes,  and  Mr.  Rushton  M.  Dorman, 
for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  appellant,  in  the  month  of  October,  1876, 
made  a  bet  of  $50  on  the  result  of  the  presidential  election, 
which  occurred  on  the  7th  day  of  the  following  November, 
with  one  Campbell.  Subsequently,  in  the  same  month,  he 
made  a  similar  bet  of  $100  on  the  result  of  the  same  election, 
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with  the  same  person.  Complainant  and  Campbell  each  placed 
in  the  hands  of  appellee  $150  as  a  stake.  Soon  after  the 
election  complainant  became  dissatisfied  with  the  manner  in 
which  it  had  been  conducted,  and  called  on  Campbell  for  the 
purpose  of  withdrawing  the  stakes  thus  deposited,  and  with- 
drawing and  rescinding  the  bets,  and  had  repeatedly  so 
requested  of  Campbell,  but  he  had  refused. 

It  is  alleged  that  complainant  had  demanded  of  appellee  the 
return  of  $150  thus  deposited  by  complainant,  but  appellee 
refused  to  return  the  money  to  him;  that  complainant  fears 
and  believes  the  stakeholder  would  pay  the  $150  deposited 
with  him  as  aforesaid  to  Campbell  unless  he  be  restrained  by 
order  of  the  court;  that  complainant  "greatly  fears  and  be- 
lieves that  a  suit  and  judgment  at  law  against  said  Jesse 
Hippie,  for  the  money  deposited  as  aforesaid,  would  be  wholly 
worthless,  and  said  money  wholly  lost  to  your  orator  by  such 
a  course,  and  so  charges  the  truth  to  be." 

The  bill  prayed  an  injunction  inhibiting  Hippie  from  pay- 
ing the  money  deposited  by  complainant  to  Campbell  or  any 
other  person,  but  that  he  be  compelled  to  pay  it  to  complain- 
ant, and  for  other  or  further  relief.  A  temporary  injunction 
was  granted  and  perfected. 

At  the  return  term,  defendant,  Hippie,  appeared  and  de- 
murred to  the  bill.  On  a  hearing  on  the  demurrer,  the  court 
held  the  bill  insufficient  and  dismissed  it  for  want  of  equity. 
Thereupon,  complainant  prayed  and  perfected  an  appeal  to 
this  court. 

It  is  urged  by  appellant  that  this  case  is  governed  by  sec. 
131  of  the  Criminal  Code.  It  provides  that  all  contracts  of 
every  description  made  or  entered  into,  where  the  whole  or  a 
part  of  the  consideration  shall  be  for  any  money,  property  or 
other  valuable  thing  won  on  the  games  specified,  on  any  elec- 
tion or  unknown  or  contingent  event  whatever,  shall  be  void 
and  of  no  effect.  It  is  contended  that  this  is  a  contract,  the 
consideration  of  which  was  a  bet  on  the  presidential  election, 
and  is  void.     Of  this,  there  would  seem  to  be  no  doubt.     But 
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the  question  arises,  whether  the  mere  fact,  that  the  agreement 
to  bet  and  that  the  winner  should  have  the  whole  stake  is  void 
under  the  statute,  confers  jurisdiction  on  a  court  of  equity  to 
enjoin  the  stakeholder  from  paying  it  to  the  winner  and  de- 
cree him  to   pay  the   portion  put   up  by  complainant  to  him. 

That  section  makes  no  provision  as  to  the  manner  in  which 
the  contract  shall  be  avoided. 

The  next  section  provides  that  chancery  may  take  jurisdiction 
when  the  loser  sues  to  recover  back  the  money  or  property 
lost  and  paid  to  the  winner.  But  it  will  be  observed  that  this 
section  only  relates  to  money,  property,  etc.,  lost  and  paid  on 
gaming,  and  not  to  prevent  unexecuted  contracts  from  being 
enforced.  That  section  has  no  application  to  gaming  contracts 
not  fully  performed  and  executed.  Nor  does  the  preceding 
section  in  terms  confer  jurisdiction  on  a  court  of  chancery. 
If  that  court  can  take  cognizance  of  a  case  like  the  present,  it 
is  because  of  its  general  jurisdiction,  or  because  that  section 
impliedly  confers  jurisdiction. 

In  Raroden  v.  Shadwell,  Ambler,  269,  Lord  Haedwicke 
held,  under  the  9  Anne,  making  all  securities  for  money  won  at 
play  void,  that  chancery  would  take  jurisdiction  and  afford 
relief.  In  that  case  Shadwell  had  won  £500  of  complainant 
at  backgammon,  for  which  he  some  time  afterwards  gave  his 
bond  and  subsequently  paid  a  part  of  the  money.  The  report 
of  the  case  states  that  the  chancellor  decreed  with  great  clear- 
ness, and  said,  "  By  stat.  9th  Anne,  all  securities  for  money 
won  at  play  are  made  void,  consequently  the  payment  under 
any  such  security  can  not  be  supported." 

A  comparison  of  sec.  131  of  our  Criminal  Code  will  show  it 
to  be  almost  a  literal  copy  of  that  part  of  the  9th  of  Anne 
under  which  that  decree  was  rendered.  Hence  it  is  seen  that 
the  court  took  jurisdiction  from  its  general  powers,  or  under 
sec.  3  of  that  act,  which  requires  all  persons  to  answer  and 
discover  under  bills  that  should  be  preferred   under  the  act. 

In  the  British  act  it  is  provided  that  chancery  may  take 
jurisdiction  for  discovery.     In  theirs,  it  is  in  a  different  sec- 
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tiori.  So  it  is  in  ours.  Sections  131  and  132  of  our  Criminal 
Code  were,  previous  to  the  revision  of  1874,  in  the  chapter 
entitled  "Gaming,"  and  both  formed  a  part  of  that  act. 

In  the  case  of  Damns  v.  Quailes,  LittelPs  Select  Cases,  489, 
it  was  held  that  a  court  of  equity  would  not,  under  the  statute 
of  Kentucky,  sustain  a  bill  for  the  recovery  of  money  paid  on 
a  gaming  contract,  on  the  mere  ground  that  it  was  so  lost. 
But  it  was  said,  that  anterior  to  any  legislation  on  the  subject 
of  gaming,  which  was  not  prohibited  by  the  common  law, 
"chancery  watched  gaming  contracts  with  a  jealous  eye,  and 
would  frequently  lay'  hold  of  slight  circumstances  to  set  them 
aside,  such  as  the  enormity  of  the  demand,  from  which  impo- 
sition would  be  presumed,  or  the  fact  that  the  sum  won  or 
lost  was  beyond  the  estate  and  degree  of  the  parties,  would 
frequently  induce  the  chancellor  to  interfere.  *  *  *  Since 
the  passage  of  the  statutes  of  Virginia  and  this  country,  upon 
the  subject,  all  such  contracts  are  treated  as  they  ought  to  be, 
and  are  placed  upon  the  grade  of  base  contracts,  infected  with 
turpitude  of  consideration,  and  are  declared  void.  Hence 
equity  has  frequently  set  them  aside  when  they  were  execu- 
tory only,  and  has  perpetually  enjoined  judgments  founded 
upon  securities  given  on  such  consideration."  Numerous 
authorities  are  cited  in  support  of  the  proposition,  which  fully 
sustain  it. 

It  would,  therefore,  seem  to  follow,  that  chancery  will  as- 
sume jurisdiction  to  prevent  the  enforcement  of  unexecuted 
contracts  of  this  character.  Nor  does  the  fact  that  both  par- 
ties are  guilty  of  a  breach  of  a  penal  statute  matter.  See 
Davidson  v.  Givens,  2  Bibb,  200,  where  this  question  is  dis- 
cussed, and  the  court  holds  that  on  principle,  independent  of 
precedent,  the  court  should  exercise  jurisdiction,  but  refers  to 
adjudged  cases  which  sustain  the  jurisdiction.  We  are,  there- 
fore, of  opinion  that  the  court  of  chancery  has  jurisdiction  to 
restrain  the  enforcement  of  gaming  contracts. 

It  is,  however,  claimed  that  the  allegations  of  the  bill  are 
insufficient  to  warrant  the  relief,  and  that   the  demurrer  for 
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that  reason  was  properly  sustained.  It  is  insisted  that  the  bill 
fails  to  show  that  appellee  had  not  paid  the  money  to  Camp- 
bell when  the  suit  was  brought.  The  bill  alleges  that  the 
money  was  deposited  with  appellee  by  appellant,  and  that  the 
latter  demanded  it  of  him,  and  he  refused  to  restore  it,  and  it 
prays  an  injunction  to  restrain  him  from  paying  it  to  Camp- 
bell. It  also  alleges  that  appellant  fears  that  appellee  will 
pay  the  money  to  Campbell.  These  allegations  are  too  loose 
and  indefinite  to  authorize  a  decree  in  favor  of  complainant. 
Suppose  the  evidence  should  show  that  the  bet  was  made,  the 
deposit  placed  in  appellee's  hands,  a  demand  made,  and  a 
refusal  to  restore  it,  but  no  more,  would  it  justify  a  decree  to 
restore  it  to  appellant  ?  In  the  supposed  case  there  would  be 
nothing  to  show  that  the  money  had  not  been  paid  to  Camp- 
bell before  the  demand  was  made,  or  even  that  the  money 
had  not  been  restored  to  appellant  before  or  after  the  demand 
was  made.  If  appellee,  before  any  demand  or  notice,  had  paid 
the  money,  according  to  the  terms  of  the  bet,  to  Campbell,  he 
surely  should  not  be  held  liable  to  appellant.  The  bill  should 
have  stated  that  the  money  was  still  in  the  hands  of  appellee. 
The  nearest  approach  to  such  an  allegation  is,  that  complainant 
fears,  unless  appellee  should  be  restrained  by  order  of  the  court, 
he  would  pay  it  to  Campbell.  The  rules  of  pleading,  as  all 
know,  require  that  the  grounds  for  relief  shall  be  clearly  and 
directly  alleged  and  positively  stated.  This  falls  far  short  of 
the  requirements  of  the  rule.  We  are  clearly  of  opinion  that 
the  bill  is  fatally  defective.  The  rules  of  practice  only 
require  that  the  allegations  and  proofs  shall  agree,  and  if 
the  allegations  of  the  bill  were  all  proved  precisely  as  made, 
the  evidence  would  not  require  that  the  relief  should  be 
granted  if  a  trial  were  had  on  the  bill. 

The  party  is  not  required  to  prove  more  than  is  alleged, 
nor  could  -relief  be  granted  if  more  were  proved,  without 
amending  the  bill  to  conform  to  the  proofs. 

The  decree  of  the  court  dismissing  the  bill  must  be  affirmed. 

Decree  affirmed. 
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Mr.  Justice  Dickey  :     I  concur  in  the  conclusion  in  this 
case,  but  not  in  the  grounds  assigned  for  the  same. 


The  Chicago,  Burlington  and  Quincy   Railroad  Co. 

v. 

Clara  M.  Harwood,  Admx. 

1.  Declaration — statement  of  negligence  in  managing  train.  In  an  action 
against  a  railway  company,'  to  recover  damages  for  the  killing  of  the  plaintiff's 
intestate,  through  negligence  and  carelessness  in  the  managing  and  running  of 
a  train  of  cars,  the  declaration  should  show  in  what  such  negligence  and  care- 
lessness consisted,  and  not  charge  the  same  in  general  terms,  without  disclos- 
ing any  specific  acts  or  omissions. 

2.  Practice — how  to  object  to  insufficient  declaration.  An  objection  which 
goes  to  the  sufficiency  of  the  declaration,  should  be  taken  before  trial,  by 
demurrer.  It  is  too  late  to  urge  such  an  objection,  for  the  first  time,  upon 
error. 

3.  Negligence — rule  as  to  comparative.  Although  the  plaintiff  may  have 
been  guilty  of  slight  negligence  contributing  to  the  injury  complained  of,  it 
will  not  preclude  a  recovery,  provided  the  negligence  of  the  defendant,  result- 
ing in  the  injury,  was  gross  in  comparison  with  that  of  the  plaintiff. 

4.  It  is  not  sufficient,  in  a  case  of  contributory  and  comparative  negligence, 
to  say  in  an  instruction  that  the  plaintiff  may  recover,  though  negligent,  pro- 
vided his  negligence  is  slight  in  comparison  with  that  of  the  defendant.  Such 
an  instruction  should  be  refused. 

5.  Same — neglect  to  ring  bell  or  sound  whistle — as  evidence  of  gross  negligence. 
The  mere  omission  of  aTailway  company  to  ring  a  bell  or  sound  a  whistle  on 
a  train  approaching  a  highway  crossing,  where  a  collision  occurs  with  a  team 
while  crossing  the  railroad  track,  can  not  be  said,  as  a  matter  of  law,  to  be 
evidence  of  gross  negligence,  so  as  to  fix  the  liability  of  the  company  for  the 
injury.  To  have  that  effect,  it  must  be  a  just  inference,  from  the  evidence, 
that  the  injury  was  caused  by  reason  of  such  neglect. 

6.  Same — of  the  burden  of  proof.  The  onus  of  establishing  the  relative  de- 
grees of  negligence  of  the  plaintiff  or  the  deceased,  and  of  the  defendant,  is 
not  upon  the  latter.  The  gross  negligence  of  the  defendant  is  as  indispensable 
an  element  in  the  rule  of  comparative  negligence  as  the  slight  negligence  of 
the  plaintiff,  or  the  plaintiff's  intestate,  and  unless  both  are  proved  as  alleged, 
no  recovery  can  be  had,  although  neither  party  in  the  first  instance  is  pre- 
sumed to  have  been  negligent. 
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7.  Instruction — assuming  evidence  of  a  fact  not  shown.  An  instruction  is 
erroneous  which  is  predicated  on  the  assumption  that  there  is  evidence  tend- 
ing to  prove  a  fact,  when  there  is  no  such  evidence. 

Appeal  from  the  Circuit  Court  of  Stark  county ;  the  Hon. 
J.  W.  Cochran,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  appellee,  as 
administratrix,  against  the  appellant,  for  causing  the  death 
of  her  husband  at  a  highway  .crossing,  through  the  negli- 
gence of  appellant's  servants  in  charge  of  a  freight  train 
running  on  the  Buda  and  Eushville  branch  of  its  road,  on 
August  17,  1874. 

The  declaration  contained  two  counts,  the  first  charging 
general  negligence  in  the  management  of  the  train,  and  the 
second,  that  no  bell  was  rung  or  whistle  sounded  as  required 
by  the  statute,  in  consequence  of  which  the  deceased,  while 
driving  across  the  track  with  due  care  and  caution,  was 
struck  by  the  train,  thrown  from  his  wagon,  and  so  injured 
that  he  died. 

A  trial  was  had  on  the  general  issue,  resulting  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff  for  $5000. 

On  the  trial,  the  plaintiff,  to  prove  negligence,  gave  evi- 
dence that  the  train  was  running  at  an  unusual  speed  at  the 
time  of  the  accident,  which  was  objected  to  by  the  defendant. 

Mr.  O.  F.  Price,  and  Mr.  D.  McCulloch,  for  the  appel- 
lant. 

Messrs.  Johnson,  Foster  &  Shellenbarger,  for  the 
appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

We  do  not  think  the  objections  to  the  admissibility  of  the 
proofs,  on  the  ground  of  variance  from  the  cause  of  action  set 
forth  in  the  declaration,  tenable. 

It  is  alleged  in  the  first  count,  that  the  defendant  "so  care- 
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lessly  and  improperly  drove  and  managed  the  said  engine  and 
train  of  cars  that  it  struck  and  so  injured  the  said  Riley  Har- 
wood that  afterwards,  on  the  18th  of  August,  1874,  he  died." 
In  or  by  what  acts  this  carelessness  and  impropriety  in  driving 
and  managing  the  train  were  manifested  is  not  attempted  to  be 
disclosed.  It  may  have  been  by  running  at  a  greater  rate  of 
speed  than  safety  or  prudence  required,  as  well  as  by  any 
other  means.  Carelessness  and  impropriety  are  not  descrip- 
tive of  specific  acts,  but  of  a  class  of  acts  only,  which  may  in- 
clude an  indefinite  number  of  specific  acts,  each  differing  in 
its  character  from  the  others.  The  objection  really  goes  to 
the  sufficiency  of  the  declaration,  and  should  have  been  taken 
before  trial,  by  demurrer.     It  is  too  late  now  to  urge  it. 

We  are  of  opinion,  however,  that  the  law  of  the  case  was 
not  fairly  given  to  the  jury  by  the  instructions. 

Whether  the  train  was  running  at  an  unusual  rate  of  speed, 
and  whether  a  bell  was  rung  or  whistle  blown  at  the  place, 
and  for  the  length  of  time  required  by  the  statute,  and  whether 
the  deceased  recklessly  passed  on  to  the  track  of  defendant's 
road  without  making  any  effort  to  ascertain  whether  there 
was  an  approaching  train,  or  to  avoid  danger  from  that 
source,  were  contested  questions  before  the  jury  upon  which 
there  was  much  evidence  to  sustain  the  defendant's  side. 

Appellee's  first  instruction  informs  the  jury  that,  although 
the  deceased  did  not  observe  the  precautions  which  an  ordina- 
rily prudent  man  would  have  observed  before  attempting  to 
cross  defendant's  track,  still  there  may  be  a  recovery  if  the 
jury  shall  believe,  from  the  evidence,  that  this  negligence 
of  the  deceased  was  slight  in  comparison  with  that  of  the 
defendant. 

The  doctrine  of  comparative  negligence  recognized  by  this 
court  is,  that  although  the  plaintiff  may  have  been  guilty  of 
slight  negligence,  contributing  to  the  injury  complained  of, 
this  will  not  bar  a  recovery  provided  the  negligence  of  the 
defendant,  resulting  in  the  injury,  was  gross  in  comparison 
with  that  of  the  plaintiff.     The  cases  in  which  this  doctrine 
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has  been  announced  are  numerous,  extending  over  the  period 
of  the  last  twenty  years,  and  it  is  useless  to  recite  them. 

Notwithstanding  the  expression  of  one  of  these  terms  of 
comparison  in  one  instruction  may  imply  its  correlative, 
to  avoid  misleading  the  jury,  it  has  been  held,  both  terms 
should  be  expressed  in  all  instructions  assuming  to  lay  down 
the  rule.  The  jury  must  be  told,  to  authorize  a  recovery,  it 
must  appear,  from  the  evidence,  that  the  negligence  of  the 
plaintiff  is  slight  and  that  of  the  defendant  gross,  in  compari- 
son with  each  other,  and  it  will  not  be  sufficient  simply  to  say 
the  plaintiff  may  recover,  though  negligent,  provided  his  neg- 
ligence is  slight  in  comparison  with  that  of  the  defendant. 
Illinois  Central  Railroad  Co.  v.  Hammer,  72  111.  351.  This 
instruction  is  faulty  in  this  respect,  and  should  have  been 
refused  on  that  ground. 

The  fourth  instruction,  read  in  connection  with  the  first, 
was  calculated  to  mislead.  It  allows  the  jury  to  find  that  the 
failure  to  ring  the  bell  or  sound  the  whistle  was  gross  negli- 
gence in  comparison  with  that  the  first  instruction  informed 
them  they  might  find  to  be  but  slight  negligence,  i.  e.  the 
want  of  due  care  upon  the  part  of  the  deceased  to  avoid  the 
injury. 

The  mere  omission  to  ring  the  bell  or  sound  the  whistle, 
can  not  be  said,  as  matter  of  law,  to  be  evidence  of  gross  neg- 
ligence, so  as  to  fix  the  liability  of  the  defendant.  To  have 
that  effect,  it  must  be  a  just  inference,  from  the  evidence,  that 
the  injury  was  caused  by  reason  of  such  neglect.  Chicago, 
Burlington  and  Quiney  Railroad  Co.  v.  McKean,  40  111.  218; 
Chicago,  Burlington  and  Quiney  Railroad  Co.  v.  Lee,  68  id. 
576.   * 

Appellee's  fifth  instruction  is  objectionable  in  form  and  in 
assuming  the  existence  of  certain  facts.  It  is  more  in  the 
nature  of  an  argument  than  an  instruction.  It  has  also  the 
defect  pointed  out  in  the  first  instruction,  of  omitting  a  state- 
ment of  one  of  the  terms  of  comparison  in  ascertaining  the 
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relative  degrees  of  the  negligence  of  the  deceased  and  the 
defendant.     Illinois   Central  Railroad   Co.  v.  Hammer,  supra. 

The  gross  negligence  of  the  defendant  is  as  indispensable  an 
element  in  the  rule  as  the  slight  negligence  of  the  deceased; 
and  it  appearing  from  the  evidence  that  there  is  contributive 
negligence  on  the  part  of  the  plaintiff  or  the  deceased,  it  is  for 
the  jury  to  determine,  from  all  the  evidence,  the  relative 
degrees  of  the  negligence  of  the  parties,  and  unless  they  shall 
be  satisfied  that  of  the  plaintiff  or  deceased  is  slight  and  that 
of  the  defendant  gross  in  comparison  with  each  other,  there 
can  be  no  recovery.  The  onus,  in  establishing  the  relative 
degrees  of  negligence,  is  not  thrown  on  the  defendant,  as  is 
assumed  by  the  instruction.  Indianapolis  and  St.  Louis  R.  R. 
Co.  v.  Evans,  88  111.  63.  Neither  party,  in  the  first  instance,  is 
assumed  to  have  been  negligent.  The  negligence  must  be 
proved,  and  unless  it  appears  from  the  proof  that  the  plain- 
tiff's case,  under  all  the  evidence,  is  proved  as  alleged,  there 
can  be  no  recovery.  Indianapolis  and  St.  Louis  Railroad  Co. 
v.  Evans,  supra. 

Appellee's  seventh  instruction  is  liable  to  the  same  objec- 
tion as  the  fourth,  and  also  to  that  last  noticed  to  the  fifth. 

Appellee's  ninth  instruction  is  also  obnoxious  to  the  last 
objection  noticed  to  the  fifth.  It  is  likewise  additionally 
erroneous  in  that  it  is  predicated  on  the  assumption  that  there  is 
evidence  tending  to  prove  that  the  deceased  was  injured  by 
reason  of  the  negligence  of  the  conductor  and  brakemen  to 
listen  and  respond  to  signals  given  by  the  engineer. 

There  is  no  pretense  that  any  signal  was  given  by  the 
engineer  to  the  conductor  or  brakemen,  the  failure  to  respond 
to  which  tended  to  cause  the  injury.  The  engineer  says,  and 
in  this  he  was  not  contradicted,  — "  After  I  first  saw  him 
(meaning  deceased)  I  blowed  the  whistle  once;  it  was  an  or- 
dinary whistle  to  attract  attention;  it  was  the  signal  for  off 
brakes,  if  the  brakes  were  on;  I  was  using  it  as  an  alarm; 
then  the  man  in  the  wagon  (Harwood)  turned  his  face  towards 
me,  but   let   his   team  walk   right  on  up  to   the  crossing  and 
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stopped;  then  he  tried  to  back  his  team  up,  and  they  seemed 
to  refuse;  then  he  slapped  the  lines  down  on  the  horses;  I 
was  at  this  time  right  close  to  the  crossing;  they  made  a  jump 
ahead  across  the  railroad  and  the  man  started  back  to  the 
hind  end  of  the  wagon,  and  the  team  and  the  front  part  of 
the  wagon  got  across  the  track;  and  the  engine  struck  the 
hind  wheel  of  the  wagon  right  where  the  man  was;  *  *  * 
I  reversed  the. engine  about  the  time  he  whipped  the  horses 
on  to  the  track;  after  I  had  reversed  the  engine  I  blowed  the 
whistle  for  down  brakes;  I  must  have  been  just  across  the 
public  road  then," — and,  of  course,  it  was  after  the  injury  had 
occurred.  This  appears  to  have  been  the  only  signal  given 
by  the  engineer  Which  required  notice  or  action  by  the  con- 
ductor or  brakemen.  It  was,  therefore,  not  of  the  slight- 
est consequence  whether  the  conductor  and  brakemen  were  at 
lunch  at  the  time  or  where  they  were,  since  no  act  or  omis- 
sion of  theirs  contributed  in  the  least  to  the  injury. 

There  were  other  errors  of  minor  importance,  which  oc- 
curred during  the  trial,  upon  which  we  forbear  comment, 
since,  in  what  has  been  said,  our  views  of  the  law  applicable 
to  the  case  are  sufficiently  given. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  H.  Chesney 

v. 

H.  W.  Meadows  et  al. 

Instruction — partial  recital  of  the  facts.  It  is  error,  in  instructing  the  jury 
upon  the  credibility  of  a  witness,  to  tell  them  they  have  the  right  to  take  into 
consideration  the  contradictory  statements  of  a  party  as  a  witness,  setting 
them  forth,  without  calling  their  attention  to  the  explanation  given  as  to  the 
error  or  mistake  in  the  prior  statements,  as  giving  undue  prominence  to  a  por- 
tion only  of  the  evidence.  If  the  facts  are  recited,  it  should  be  of  the  whole 
of  them,  that  all  may  be  considered  together. 
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Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Williams,  McKenzie  &  Calkins,  for  the  appel- 
lant. 

Mr.  F.  S.  Murphy,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court  : 

This  awas  a  suit  by  John  H.  Chesney  against  Henry  W. 
Meadows  and  M.  C.  Meadows,  brought  October  5,  1875,  upon 
a  promissory  note,  as  follows : 
"  1104.38  Abingdon,  III.,  November  7,  1859. 

On  or  before  the  first  day  of  March,  we  promise  to  pay  to 
the  order  of  John  H.  Chesney  $104.38,  at  ten  per  cent  from 
date  until  paid.     Value  received. 

.    (Signed)  H.  W.  Meadows, 

M.  C.  Meadows.'' 

— which  resulted  in  a  verdict  and  judgment  for  the  defendants, 
and  the  plaintiff  appealed. 

The  defense  was  an  alleged  failure  of  consideration  in  that 
the  note  was  given  in  consideration  that  the  plaintiff  would 
arrange  and  pay  a  certain  judgment,  of  even  date  with  the  note, 
against  Henry  W.  Meadows,  which  the  latter  had  confessed 
in  favor  of  one  M.  W.  Smith,  before  S.  H.  Richey,  a  justice 
of  the  peace,  for  $100  and  costs;  that  the  plaintiff  did  not 
arrange  and  pay  the  judgment,  but,  on  the  contrary,  the  said 
Henry  W.  Meadows  had  been  obliged  to  and  did  pay  the  same 
upon  execution  which  had  been  issued  thereon  November  30, 
1859. 

The  verdict,  under  the  evidence,  is  quite  unsatisfactory  to 
us.  There  was  but  the  testimony  of  the  defendants  themselves 
as  to  the  note  having  been  given  on  account  of  the  judgment 
in  favor  of  Smith  before  the  justice  of  the  peace,  Richey.  They 
say  that  the  plaintiff,  Chesney,  controlled  that  judgment,  but 
why  he  should  have  done  so,  does  not  appear.     They  will  not 
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say  that  his  name  was  in  any  way  connected  with  the  note  on 
which  that  judgment  was  rendered,  but  state  ,the  impression 
that  it  was.  On  the  contrary,  Richey,  the  justice  of  the  peace, 
states  that  Chesney  did  not  control  the  judgment,  but  that 
Smith  did ;  that  the  note  was  left  with  him  by  Smith  ;  that 
Chesney  had  nothing  to  do  with  it  or  the  judgment;  that  his 
name  was  not  connected  with  the  note  upon  which  the  judgment 
was  rendered,  and  that  he  sent  the  money,  when  collected,  to 
Smith.  The  judgment  in  favor  of  Smith  was  for  a  different 
amount  from  that  of  the  note  in  suit,  the  judgment  being  for 
$100.60,  debt  and  costs,  and  the  note  for  $104.38,  The  plain- 
tiff  testified  that  he  never  had  any  claim  to  the  judgment  of 
Smith  against  Meadows,  or  knew  anything  about  it  until  at 
the  trial  of  the  present  suit ;  that  the  note  on  which  the  Smith 
judgment  was  rendered  was  given  by  H.  W.  Meadows  to 
Smith  ;  that  Smith  counseled  him  in  regard  to  suing  the  note; 
that  the  note  upon  which  the  present  suit  was  brought  was 
given  by  the  defendants  for  two  notes  against  Henry  W. 
Meadows,  which  plaintiff  held  and  had  placed  in  the  hands  of 
Samuel  Lewis,  a  justice  of  the  peace,  to  be  sued.  Lewis  con- 
firmed this  by  his  testimony  that  the  two  notes  were  so  placed 
in  his  hands,  and  subsequently  withdrawn  by  plaintiff,  before 
suit,  for  the  purpose  of  being  arranged  by  J.  C  Meadows 
going  security  for  their  payment. 

The  court  below,  on  behalf  of  the  defendants,  gave  the  fol- 
lowing instruction  to  the  jury,  which  is  assigned  as  error: 

"3.  In  passing  upon  the  weight  of  evidence,  and  where  it 
rests,  the  jury  have  a  right  to  take  into  consideration  the 
claims  of  the  plaintiff  on  the  last  trial  that  it  was  given  for 
two  notes  sued  on,  and  put  into  judgment  on  Esq.  Alex.  Lati- 
mer's docket;  his  claim  that  it  was  for  a  balance  on  account 
on  his  books,  and  at  the  present  trial  that  the  note  was  given 
for  two  notes  placed  in  Esq.  Lewis'  hands,  and  taken  up  (if 
the  proof  shows  he  had  made  such  claims  at  different  times,) 
as  tending  to  weaken  the  plaintiff's  theory  as  to  what  was  the 
consideration  of  the  note." 
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This  instruction  was  improper.  This  court  has  frequently 
condemned  the  practice  of  selecting  isolated  portions  of  the 
evidence  and  giving  them  prominence  by  calling  the  attention 
of  the  jury  especially  to  them.  Frame  v.  Badger,  79  111.  441, 
Evans  v.  George,  80  id.  51,  and  other  cases. 

This  partial  rehearsal  of  the  evidence  in  a  written  instruc- 
tion, which  the  jury  take  with  and  have  before  them  in  their 
retirement,  gives  to  it,  in  being  thus  presented,  an  undue 
advantage  over  the  other  evidence  in  the  case,  which  rests  only 
in  the  memory  of  the  jury. 

It  has  a  tendency  .to  mislead  the  jury  into  giving  undue 
prominence  to  the  evidence  so  selected,  as  being  that  to  be 
relied  on,  and  sinking  out  of  sight  other  testimony  important 
to  be  considered  in  connection  with  it,  in  order  to  estimate  its 
true  force.  It  was  not  a  fair  presentation  of  the  evidence  here 
as  to  the  contradictory  statements,  by  giving  that  portion  of  it 
recited  in  the  instruction  without  regard  to  the  remainder, 
to-Avit:  that  plaintiff  stated  at  the  former  trial  only  what  he 
thought  upon  the  subject,  but  that,  since  then,  he  had  examined 
his  books  and  papers  and  had  found  out  just  how  the  matter 
stood.  In  fairness,  this  whole  testimony  should  have  been 
presented  so  as  to  be  considered  together,  in  determining  the 
effect  upon  the  credibility  of  the  supposed  contradictory  state- 
ments. 

By  our  statute,  the  court,  in  charging  the  jury,  may  only 
instruct  as  to  the  law  of  the  case.  In  doing  that,  it  was  enough 
to  have  stated  to  the  jury,  in  general,  the  law  upon  the  sub- 
ject of  contradictory  statements  as  affecting  the  credibility  of 
a  witness,  without  the  partial  recital,  which  the  instruction 
contained,  of  the  evidence  upon  the  subject  of  the  alleged 
contradictory  statements. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Charles  C.  P.  Holden 

v. 

The  People  ex  rel.  Wallace. 

1.  Office — term  of  West  Chicago  Park  Commissioners.  The  term  of  office 
of  a  West  Chicago  park  commissioner,  appointed  as  a  successor  to  one  of 
those  which  constituted  the  first  board,  is  limited  to  seven  years. 

2.  Same— when  Governor  mag  appoint  successor  of  park  commissioners.  The 
Governor  is  authorized  by  law  to  appoint  persons  to  fill  vacancies  in  the  offices 
of  the  West  Chicago  Park  Commissioners,  whenever  they  occur  by  expiration 
or  otherwise,  without  being  notified  of  there  being  vacancies.  The  statute  re- 
quiring the  fact  of  vacancies  to  be  certified  to  the  Governor  is  not  a  limitation 
upon  his  power  to  fill  vacancies, — it  is  directory  merely,  and  designed  only  to 
give  him  information  of  vacancies. 

3.  Quo  warranto — of  the  issues  to  be  tried.  An  information  in  the  nature 
of  a  quo  warranto  can  only  be  answered  by  a  disclaimer  of  title,  or  by  show- 
ing title.  It  is  not  competent  in  such  proceeding  to  try  the  question  whether 
the  defendant  is  guilty  of  usurpation  in  exercising  the  functions  of  the  office 
after  his  title  thereto  had  ceased. 

Appeal  from  the  Criminal  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

This  is  an  information  in  the  nature  of  a  quo  warranto,  in- 
stituted in  the  Criminal  Court  of  Cook  county,  charging 
appellant  with  usurping  the  office  of  West  Chicago  Park  Com- 
missioner. Judgment  of  ouster  was  given  against  appellant, 
and  he  asks  a  reversal  of  that  judgment. 

It  is  stated  in  the  information,  that  appellant  was  one  of 
the  West  Chicago  Park  Commissioners,  under  the  act  of  1869 
creating  a  board  of  public  park  commissioners  for  the  town 
of  West  Chicago;  that  he  was  one  of  the  first  commissioners 
appointed  under  the  act;  that  in  the  inauguration  of  the  board 
he  drew  the  two  years  term,  and  at  the  end  of  that  term 
(March  1,  1871,)  he  was  appointed  as  his  own  successor;  that 
his  second  term  expired  by  law  in  seven  years — that  is,  on 
March  1,  1878, — and  that  the  Governor  appointed  Mr.  Bren- 
nock  as  successor  to  appellant,  to  hold   that   office  from  and 
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after  March  1,  1878;  that  Brennock  was  duly  appointed,  com- 
missioned and  qualified,  and  that  after  this  appellant  refused 
to  surrender  said  office,  but  usurped  the  same. 

Issues  of  law  and  of  fact  were  formed  under  this  informa- 
tion, all  of  which  were  determined  against  defendant,  and 
judgment  of  ouster  followed,  and  defendant  appeals  to  this 
court. 

Mr.  C.  C.  Bonney,  for  the  appellant. 

Mr.  Geo.  W.  Smith,  and  Messrs.  Gault  &  Low,  for  the 
appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Counsel  for  appellant  presents  two  questions :  First,  is  the 
term  of  office  of  a  West  Chicago  park  commissioner  limited  to 
seven  years;  and,  second,  if  so,  does  the  record  show  that 
appellant  is  guilty  of  usurpation  in  withholding  the  office 
from  a  successor  duly  appointed  and  qualified. 

The  first  question,  we  think,  must  be  answered  in  the  affirm- 
ative. It  is  found,  on  examination  of  the  statute  creating  this 
office,  that,  by  the  second  section,  "seven  persons,  resident 
freeholders  and  qualified  voters  of  the  town  of  West  Chicago 
(to  be  designated  by  the  Governor),  together  with  their  suc- 
cessors, are  constituted  a  corporation,  by  the  name  of  i  West 
Chicago  Park  Commissioners.'"  The  third  section  provides, 
that  soon  after  the  board  shall  be  constituted,  the  members 
thereof  shall  decide,  by  lot  among  themselves,  as  to  the  re- 
spective terms  for  which  each  member  shall  hold  his  office — 
one  to  serve  for  seven  years,  from  the  1st  of  March,  1869; 
one  for  six  years,  from  that  date;  one  for  five  years,  one  for 
four  years,  one  for  three  years,  one  for  two  years,  and  one  for 
one  year  from  that  date.  It  is  also  provided  that  all  vacan- 
cies occurring  in  the  board  shall  be  filled  by  appointment  by 
the  Governor. 

The  eighteenth  section  provides  for  the  removal  of  any  of 
the  commissioners   by    the   circuit  court   after   conviction  of 
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misdemeanor  or  malfeasance  in  office,  and  that  a  copy  of  such 
judgment  of  removal  shall  be  certified  by  the  clerk  of  such 
court  to  the  Governor,  and  that  "the  president  and  secretary 
of  the  board  shall  certify  to  the  Governor  all  other  vacancies 
arising  or  occurring. in  the  same  after  its  organization."  The 
nineteenth  section  gives  the  board  power  to  declare  vacant 
the  office  of  any  commissioner  for  a  failure  to  attend  meet- 
ings, etc. 

There  are  no  express  words  in  the  act  limiting  the  term  of 
office  of  commissioners  appointed  as  successors  to  those  who 
constituted  the  board  at  its  first  organization,  nor  are  there 
any  express  words  extending  the  term  for  any  given  length 
of  time.  This  must  be  determined  by  construction.  We  must 
seek  the  legislative  intention  on  this  question  from  the  provi- 
sions actually  found  in  the  act.  We  can  conceive  of  no 
rational  purpose  in  making  the  terms  of  each  of  the  original 
commissioners  variant  in  length,  and  in  adjusting  the  length 
of  such  terms  in  the  manner  indicated,  unless  it  were  intended 
that  the  terms  of  the  successors  should  all  be  for  seven  years, 
and  yet  no  change  in  the  entire  membership  should  occur  at 
any  one  time,  so  that  if  changes  in  the  membership  should  be 
found  advisable,  such  changes  should  be  brought  about  grad- 
ually. We  have  no  doubt,  in  view  of  the  other  provisions  of 
the  act,  it  was  the  legislative  intent  that  the  term  of  each  suc- 
cessor of  the  original  members  should  be  that  of  seven  years. 

The  record  shows  that  the  term  of  defendant,  under  his 
second  appointment,  ended  on  March  1,  1878,  and  that  Bran- 
nock,  having  all  the  qualifications  required  by  the  act,  was 
duly  appointed  to  fill  the  office  as  successor  of  defendant;  that 
he  took  the  necessary  oath  of  office,  and  filed  the  bond  re- 
quired by  law  of  such  commissioner.  All  this  is  not  denied, 
but  it  is  set  up,  that  no  evidence  of  these  facts  was  laid  before 
the  board  or  before  the  committee  of  the  board  on  the  subject 
of  vacancies  and  of  qualifications  of  members  and  officers; 
also,  that  no  vacancy  was  certified  to  the  Governor,  and,  also, 
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that  the  board  had  never  admitted  Brannock  as  a  member 
thereof. 

We  do  not  think  the  provisions  of  law  directing  vacancies 
to  be  certified  to  the  Governor,  in  certain  cases,  by  the  clerk 
of  the  circuit  court,  and  in  others  by  the  president  and  secre- 
tary of  the  board,  are  to  be  construed  as  a  limitation  upon  the 
power  of  appointment  by  the  Governor.  These  provisions 
are  directory, — providing  special  means  of  information  for  the 
Governor, — but  in  no  manner  forbid  that  he  should  ascertain 
the  fact  of  the  vacancy  in  any  other  mode.  It  is  the  fact  of 
the  vacancy  which  makes  a  case  for  the  action  of  the  Gov- 
ernor, and  not  the  evidence  of  the  fact  which  he  may  have. 
Nor  has  the  board  any  power  to  adjudge  who  are  or  who  are 
not  commissioners.  If  the  vacancy  existed,  and  the  relator, 
being  eligible,  was  duly  appointed  and  gave  bond,  and  took 
the  necessary  oath  of  office,  he  thereby  became,  de  lege,  a 
member  of  the  board,  and  defendant  no  longer  had  title  to  the 
office — his  title  was  thereby  at  once  terminated.  Defendant 
fails  to  establish  any  title  to  the  office. 

The  second  question,  whether  defendant  is  guilty  of  usurp- 
ation in  exercising  the  functions  of  the  office  after  his  title 
thereto  had  ceased,  can  not  be  tried  under  this  information. 
The  information  can  only  be  answered  by  a  disclaimer,  by 
defendant,  of  title,  or  by  showing  title.  Railway  v.  People, 
84  111.  426.  The  board,  and  each  member  thereof,  and  all 
persons,  upon  the  appointment  and  qualification  of  Brannock 
thereby  became  bound  to  act  accordingly.  The  ordinance 
prescribing  the  duties  of  the  committee  is  well  enough  for  its 
purpose,  and  that  purpose  was  to  give  the  board  information, 
that  it  might  act  properly.  Of  course,  it  is  the  duty  of  the 
board  to  admit  its  lawful  members,  and  they  may,  by  com- 
mittee, inquire  into  the  facts,  that  they  may  act  wisely;  but 
they  have  no  function  to  adjudge  and  determine  the  facts. 
Having  reached  a  belief  of  the  true  state  of  the  facts,  they 
may  act,  but  they  act  at  their  peril,  just  as  a  sheriff  acts  at  his 
peril  if  he  levies  on  one  mail's  property  by  virtue  of  process 
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against  the  property  of  another.  He  has  a  right  to  inquire, 
and  he  must  act,  but  if  he  acts  in  error  it  is  no  justification 
that  he  acted  in  good  faith. 

The  judgment  must  be  affirmed. 

Judgment  affirmed- 


John  P.  Burnham 

v. 
Patrick  Martin. 


Landlord  and  tenant — tenant  must  pay  rent  until  he  surrenders  possession. 
If  a  tenant  retains  possession  of  the  leased  premises,  either  actual  or  con- 
structive, he  will  be  liable  for  the  rent  so  long  as  his  possession  continues, 
even  though  he  may  have  good  cause  for  abandoning  the  same  before  the  ex- 
piration of  the  term,  for  the  acts  of  the  landlord,  or  omission  of  duty  on  his 
part.  Before  the  tenant  can  defend  against  the  payment  of  rent,  he  must 
abandon  the  premises.  A  retention  of  the  keys  of  a  rented  building  by  the 
tenant  is  a  constructive  possession  by  him. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Mr.  A.  D.  Rich,  for  the  appellant. 

Messrs.  Snowhook,  Johnston  &  Gray,  for  the  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court: 

Martin,  the  appellee,  leased  to  Burnham,  the  appellant,  a 
certain  dwelling  house  in  Chicago,  for  a  term  of  two  years, 
from  May  1,  1875,  at  a  rental  of  $480  per  annum,  payable  in 
equal  monthly  installments  of  $40  each,  in  advance,  on  the 
first  day  of  each  month.  Appellant  occupied  the  house  with 
his  family  one  year,  and  then  left  it,  having  paid  appellee  in 
full  for  the  one  year  he  had  lived  there.  Appellee  brought 
this  suit  to  recover  $80,  for  the  rent  claimed  to  be  due  for  the 
months  of  May  and  June,  1876,  and  recovered  judgment. 

Appellant  claims,  the   peculiar   construction  of  the   house 
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was  such  as  would  necessarily  create  a  cesspool  under  the 
basement  floor;  that  the  ground  under  the  house  had  been  so 
excavated  that  it  was  considerably  lower  than  the  surround- 
ing surface ;  that  the  drainage  or  waste  water  pipe  from  the 
chambers  discharged  directly  into  this  excavation,  and  that 
there  was  no  outlet  for  the  water  accumulating  there.  He 
further  claims,  this  stagnant  cesspool  rendered  the  house  so 
offensive  and  unhealthy  as  to  make  it  uninhabitable^  and  insists 
his  landlord,  in  permitting  this  cesspool  to  remain  there  after 
notice,  and  in  refusing  or  neglecting  to  abate  the  nuisance, 
was  guilty  of  a  constructive  eviction  of  his  tenant,  which  de- 
feats his  right  to  recover  rent. 

It  is  not  necessary  to  determine,  for  the  purposes  of  this 
suit,  whether  the  weight  of  the  evidence  justifies  the  claim  of 
appellant  as  to  the  facts  of  the  case,  or  whether  the  doctrine 
of  the  constructive  eviction  of  a  tenant  may  properly  be  car- 
ried to  the  extent  of  applying  it  to  acts  of  omission  as  well  as 
of  commission,  on  the  part  of  the  landlord.  Suffice  it  to  say, 
the  law  is,  if  the  tenant  retains  possession  of  the  leased  prem- 
ises, either  actual  or  constructive,  he  is  liable  for  rent,  so  long 
as  his  possession  continues.  The  tenant,  before  he  can  defend 
against  the  recovery  of  rent,  must  abandon  the  premises,  and 
not  retain  either  the  actual  or  constructive  possession  of  them. 

At  the  time  this  suit  was  commenced  before  the  justice  of 
the  peace,  there  were  two  months  rent  due,  by  the  terms  of 
the  written  lease,  from  appellant  to  appellee,  and  the  suit  was 
prosecuted  to  recover  the  rent  of  those  two  months.  At  that 
time,  although  he  had  moved  his  family  out  of  the  house 
some  time  before,  appellant  still  retained  possession  of  the 
keys  of  the  premises,  and  did  not  deliver  them  up  to  appellee 
until  after  the  rent  had  matured  and  suit  had  been  instituted 
therefor.  This  retention  of  the  keys  still  gave  appellant  the 
constructive  possession  of  the  house,  and  precluded  him  from 
successfully  defending  against  this  rent. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 
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Albert  P.  C.  Bonte 

v. 

Thomas  J.  Cooper  et  al. 

1.  Creditor's  bill — what  assets  may  be  reached.  A  creditor's  bill  will  not 
lie  to  reach  assets  of  the  debtor  which  the  latter  can  not  recover  in  an  action 
in  his  own  name. 

2.  Same — set-off  against  debtor.  A  creditor's  bill  can  not  be  sustained 
against  one  having  money  in  his  hands  belonging  to  the  judgment  debtor,  or 
who  is  indebted  to  him,  where  such  person  has  a  claim  against  the  judgment 
debtor  which  he  would  be  entitled  to  set  off  in  an  action  by  the  debtor  against 
him. 

3.  Where  money  is  paid  by  a  purchaser  of  land  to  the  agent  of  his  vendor, 
under  the  contract  of  pm*chase,  which  money  is  retained  by  the  agent  until  a 
further  sum  shall  be  paid  so  as  to  complete  an  installment,  and  not  credited 
on  the  contract  for  that  reason,  and  no  forfeiture  has  been  declared  under  a 
clause  authorizing  the  same,  time  being  made  essential,  the  money  so  paid 
can  not  be  reached  on  creditor's  bill  against  the  vendee  making  the  payment. 
The  vendee,  under  such  circumstances,  could  not  recover  back  the  payment 
from  the  agent  of  the  vendor,  and  his  creditors  occupy  no  better  position. 

4.  Set-off — when  allowed.  Where  money  is  given  by  a  purchaser  of  land 
to  a  person,  to  be  by  him  paid  to  the  vendor,  such  person,  as  against  the  pur- 
chaser, will  have  the  right  to  set  off  any  indebtedness  of  the  purchaser  to  him 
against  the  money  in  his  hands,  or  to  retain  what  is  due  him,  but  it  seems  he 
could  not  retain  the  money  as  against  the  vendor,  for  whom  he  received  the 
same. 

5.  Contract — what  is  a  payment  on  purchase.  Where  money  is  paid  to  the 
agent  of  the  vendor  of  land,  who  is  to  receive  a  certain  sum  out  of  the  first 
moneys  received  as  commissions  for  effecting  the  sale,  and  such  agent  retains 
such  sum,  it  will  be  treated  as  a  payment  on  the  purchase  money  by  the 
vendee,  as  against  a  creditor's  bill  filed  against  the  vendee  and  the  party  so 
receiving  the  money,  and  not  subject  to  the  claim  of  such  creditor. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

This  was  a  creditor's  bill  filed  by  Albert  P.  C.  Bonte,  who 
was  a  judgment  creditor  of  one  Benjamin  P.  Hinman,  to  reach 
certain  moneys  in  the  hands  of  appellees,  Uhlich  &  Muehlke 
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and  Thomas  J.  Cooper,  which  appellant  claims  belonged  to 
Hinman. 

It  appears,  from  the  evidence  introduced  on  the  hearing, 
that  in  March,  1873,  John  Peters,  Henry  Frenz  and  John 
Ganzer  each  entered  into  a  contract  in  writing  with  appellee 
Cooper,  for  the  sale  of  three  farms  which  they  owned,  in  Cook 
county,  consisting  of  120  acres  of  land,  for  the  purchase  price 
of  $280  per  acre,  payable  in  four  equal  installments;  the  first 
payable  ten  days  after  abstract  of  title  of  the  premises  should 
be  brought  down,  the  remaining  payments  payable  in  one, 
two  and  three  years,  with  eight  per  cent  interest. 

The  contract  contained  this  clause  :  "  Time  is  hereby  made 
an  essential  part  of  this  agreement,  and  if  the  said  party 
of  the  second  part  shall  fail  to  make  any  of  the  payments  or 
to  perform  any  of  the  covenants  hereinbefore  specified  by  him 
to  be  performed,  at  the  time  and  in  the  manner  specified,  then, 
and  in  that  case,  all  moneys  paid  shall  be  forfeited  to  the  said 
party  of  the  first  part,  his  heirs  or  assigns,  as  the  considera- 
tion paid  for  this  agreement,  and  the  party  of  the  first  part 
shall  be  absolutely  and  forever  discharged  from  any  liability 
under  the  conditions  of  this  contract,  which  shall  immediately 
become  null  and  void  at  the  option  of  the  said  party  of  the 
first  part." 

It  also  appears,  that  on  the  same  day  these  three  contracts 
were  made,  Cooper  entered  into  a  contract  with  Hinman 
for  the  sale  and  conveyance  of  the  premises,  which  was  similar 
in  all  respects  with  the  contracts  he  held.  Cooper  paid  on 
the  three  contracts  $150.  It  also  appears,  that  Cooper,  in 
making  the  contracts  of  purchase,  was  not  acting  for  him- 
self but  as  agent  of  Hinman,  and  that  Hinman  assumed  and 
undertook  to  carry  out  the  contract  of  Cooper. 

During  the  summer  of  1873,  Hinman  sent  Cooper  $4000  to 
be  paid  over  to  Peters,  Ganzer  and  Frenz.  The  money  Avas 
not,  however,  paid  over  by  Cooper,  but  retained  by  him  in 
payment  of  commissions  which  he  claimed  Hinman  owed  him. 

It  also  appears,  that   in  June,  1874,  Hinman  sent  appellees 
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Uhlich  &  Muehlke,  who  were  agents  of  Peters,  Ganzer  and 
Frenz,  a  check  or  draft  for  $7900.  This  was  protested,  but 
finally  Hinman  paid  off  the  check  at  the  Mechanics'  National 
Bank,  Chicago,  and  deposited  the  money  in  the  name  of 
Muehlke,  and  turned  over  to  him  the  certificate  of  deposit. 
This,  in  connection  with  the  $4000  paid,  is  the  only  amount 
Hinman  ever  paid  on  the  land,  and  when  the  creditor's  bill 
was  filed  the  amounts  so  paid  were  still  in  the  hands  of  Cooper 
and  Muehlke  &  Uhlich. 

Mr.  Josiah  H.  Bissell,  Mr.  Geo.  Gardner,  and  Mr. 
Frank  H.  Collier,  for  the  appellant. 

Mr.  E.  W.  Russell,  for  the  appellee  Cooper. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court: 

As  we  understand  the  facts  presented  by  the  record,  there 
is  but  one  question  to  be  determined,  and  that  is,  whether  the 
money  which  had  been  paid  by  Hinman  to  Cooper  and  that 
which  Hinman  had  paid  to  Muehlke  &  Uhlich  belonged  to 
Hinman  when  the  bill  was  filed,  or  was  the  money  owned  by 
other  parties.  If  Hinman  did  not  own  the  money,  then  it  is 
clear  it  could  not  be  reached  by  his  judgment  creditors  by  bill 
or  otherwise. 

We  will  first  consider  the  point  in  regard  io  the  $4000 
which  had  been  paid  to  Cooper.  The  three  parties  who  sold 
these  lands  have  been  ready  and  willing  to  convey  at  any  time 
since  the  sale,  upon  receiving  the  purchase  money  provided 
for  in  the  contracts.  It  does  not  appear,  from  the  record,  that 
they  have  been  in  default  in  any  respect  whatever.  The  $4000 
paid  to  Cooper  he  was  directed  to  pay  over  to  the  three  ven- 
dors on  the  contract;  he  retained  $350  as  a  repayment  of  a 
like  amount  he  had  advanced  for  Hinman  on  the  contract 
when  the  purchase  was  made;  $1850  he  retained  under  a  con- 
tract with  the  vendors  to  pay  him  that  amount  as  commissions 
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for  selling  the  lands  for  them,  which,  as  appears  from  the 
written  contracts,  was  to  be  retained  out  of  the  first  moneys 
received. 

It  is  true  Cooper  was  Hinman's  agent,  but  Hinman  knew 
that  Cooper's  commissions  were  to  be  paid  by  the  vendors  out 
of  the  first  money  received,  and  he  gave  his  full  assent  to  the 
arrangement.  So  far,  then,  as  $2200  of  the  $4000  is  concerned, 
it  was  actually  paid  over  to  the  vendors  on  the  contract,  and. 
there  can  be  no  doubt  upon  the  question  that  Hinman  had  no 
interest  in  or  claim  to  the  money.  As  to  the  remaining  $1800 
it  was  proven  that  Cooper  had  purchased  for  Hinman  another 
tract  of  land,  and  that  Hinman  had  agreed  to  pay  him  as  com- 
missions the  sum  of  $1800. 

We  do  not  hold,  in  this  case,  that  as  against  Peters,  Frenz 
and  Ganzer,  Cooper  has  the  right  to  hold  this  money,  but  as 
against  the  creditors  who  filed  this  bill,  he  has  a  clear  right  to 
hold  it. 

The  question  assumes  this  form:  Hinman  was  indebted 
to  Cooper  in  the  sum  of  $1800.  Cooper  comes  into  the  pos- 
session of  that  amount  of  money  belonging  to  Hinman.  If 
Hinman  should  sue  for  the  money,  Cooper  would  have  •  the 
right  to  claim  an  off-set  to  the  full  amount  Hinman  owed  him, 
and  thus  the  debt  would  be  extinguished.  The  creditor's  bill 
can  only  be  sustained  on  the  ground  that  Cooper  had  money 
or  property  in  his  hands  belonging  to  Hinman  or  was  indebted 
to  Hinman  when  this  bill  was  filed.  Neither  of  these  things 
existed,  and  it  follows,  that,  as  to  Cooper,  the  bill  could  not 
be  sustained. 

In  regard  to  the  $7900  in  the  hands  of  Muehlke  &  Uhlich, 
we  perceive  no  ground  upon  which  it  could  be  reached  by  a 
creditor's  bill.  The  money  was  paid  by  Hinman  to  these 
parties,  as  agents  of  the  vendors,  to  be  applied  upon  the  con- 
tract, and  the  only  reason  why  it  had  not  been  paid  over  to 
the  vendors  was  because  Hinman  had  agreed  to  pay  enough 
more  to  discharge  the  first  and  second  payments,  and  the 
money  was  left  by  the  vendors  in  the  hands  of  their  agents 
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until  that  might  be  accomplished.  That  the  money,  when 
paid  into  the  hands  of  these  parties,  was  received  as  a  payment 
on  the  land  contracts,  there  can  be  no  doubt.  So  long  as  the 
vendors  were  ready  and  willing  to  perform  the  contract,  we 
are  aware  of  no  principle  under  which  Hinman,  the  vendee, 
could  recover  money  paid  on  the  contract,  and  as  the  contracts 
expressly  provided  in  case  Hinman  failed  or  refused  to  make 
payments  according  to  the  terms  and  conditions  of  the  con- 
tracts, such  money  as  had  been  paid  should  be  forfeited  to  the 
vendors,  they  had  the  right  to  hold  all  payments  which  had 
been  made,  under  that  provision  of  the  contract. 

We  do  not  understand  that  the  judgment  creditors  of  Hin- 
man had  any  greater  or  superior  right  to  the  money  than 
Hinman  himself.  A  creditor  by  filing  a  creditor's  bill  merely 
acquires  a  lien  upon  the  assets  of  the  debtor  existing  when 
the  bill  is  filed,  and  if  such  assets  consist  of  accounts  due  or 
choses  in  action,  if  the  debtor  himself  could  not  maintain  an 
action  for  a  recovery  o£the  same,  Ave  are  aware  of  no  principle 
upon  which  a  judgment  creditor  could  maintain  a  bill.  Brown- 
ing v.  Bettis,  8  Paige,  568,  although  not  directly  in  point, 
seems  to  establish  the  rule  that  a  creditor's  bill  will  not  lie  to 
reach  assets  which  the  creditor  could  not  maintain  an  action 
in  his  own   name  to  recover. 

As  the  testimony  relied  upon  by  complainants  was  not  suf- 
ficient to  authorize  a  decree  in  their  favor,  the  decree  of  the 
court  dismissing  the  bill  was  right,  and  it  will  be  affirmed. 

Decree  affirmed. 


William  F.  Hemstreet  et  ah 

v. 

Martin  Burdick. 

1.  Deed — whether  by  parties  individually  or  officially.  Where  a  deed  pur- 
ports, on  its  face,  to  be  made  by  the  "  trustees  of  schools  in  township/'  etc.,  of 
the  first  part,  and  they,  by  the  same  description,   as   parties,  relinquish  the 
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right,  of  homestead,  and  covenant,  to  warrant  the  title  for  themselves  and  their 
successors  in  office,  though  signed  by  their  individual  names  only,  on  proof 
they  were  such  trustees  it  will  be  held  to  be  the  deed  of  the  corporation  they 
represent,  and  to  pass  the  title  of  the  corporation.  If  this  were  not  so,  the 
deed  would  still  pass  the  equitable  title  to  the  grantee. 

2.  Cloud  upon  equitable  title.  On  a  bill  in  equity  to  remove  a  cloud  from 
the  complainant's  title  to  land,  an  equitable  title  is  all  that  is  required  to 
support  the  allegation  of  ownership  of  the  title. 

3.  Power  of  attorney  to  sell  land,  includes  power  to  convey.  A  power  of 
attorney  "to  sell  or  lease  any  and  all  real  estate"  belonging  to  the  maker  of 
the  instrument,  confers  the  power  to  contract  to  sell  and  to  convey  or  transfer 
the  property  sold. 

4.  Same — construction.  '  Although  a  power  of  attorney  must  be  strictly 
construed,  yet  the  rule  does  not  require  a  construction  that  will  defeat  the 
intention  of  the  parties.  Where  the  intention  fairly  appears  from  the  lan- 
guage used,  that  intention  must  control. 

5.  Agent — sale  in  payment  of  his  own  debt.  Where  a  party,  after  the  execu- 
tion of  a  mortgage  upon  a  tract  of  land  to  secure  a  debt  owing  by  him,  con- 
veyed the  same  and  various  other  lands  to  his  brother-in-law,  who  gave  him 
his  promissory  notes  for  the  purchase  money  thereof,  and  also  a  power  of  attor- 
ney, empowering  him  to  sell  or  lease  any  or  all  of  such  lands,  and  such  agent 
conveyed  the  mortgaged  land  mentioned  to  the  mortgagee  in  discharge  of  the 
mortgage  and  mortgage  debt,  and  gave  up  to  his  principal  a  corresponding 
amount  of  his  own  obligations  for  the  purchase  money,  and  entered  satis- 
faction upon  the  record  of  the  mortgage  given  by  the  principal  to  him  to 
secure  the  purchase  money  of  the  lands  sold  the  former,  and  the  agent  and 
principal  afterwards  adjusted  their  accounts,  and  the  lands  remaining  undis- 
posed of  were  reconveyed  partly  to  the  agent  and  partly  to  his  wife,  it  not 
appearing  the  land  conveyed  to  the  mortgagee  of  such  agent  was  worth  more 
than  the  incumbrance,  it  Avas  held,  that  the  principal  could  not  afterwards 
avoid  the  transfer  to  the  mortgagee  as  against  a  bona  fide  purchaser  from  the 
latter,  and  that  even  if  he  could,  the  satisfaction  of  the  mortgage  would  be 
avoided,  and  the  mortgage  still  remain  a  lien  on  the  premises. 

6.  Same — innocent  purchaser  protected  against  fraud  of  agent  on  principal. 
Where  an  agent,  duly  empowered  to  sell  and  convey,  conveys  his  principal's 
land  in  payment  of  the  agent's  own  debt,  a  bona  fide  purchaser  of  the  land 
from  the  grantee,  without  notice  of  the  misapplication  of  the  purchase  money 
or  of  the  fact  of  the  sale  being  in  payment  of  the  agent's  debt,  will  be  pro- 
tected. 

7.  Mortgage — satisfaction  by  agent's  sale,  when  sale  is  repudiated.  Where 
the  agent  of  the  owner  of  land  upon  which  there  is  an  incumbrance  by  mort- 
gage, given  by  the  agent  while  the  owner,  conveys  the  land  under  a  power  of 
attorney  to  sell,  in  satisfaction  of  the  mortgage  and  in  payment  of  the  debt, 
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if  the  principal  repudiates  the  act  and  seeks  to  hold  the  land  for  want  of 
authority  in  the  agent,  the  consideration  for  the  release  of  the  mortgage  will 
fail,  and  there  will  be  no  release  or  satisfaction. 

Appeal  from  the  Circuit  Court  of  Iroquois  county ;  the 
Hon.  N.  J.  Pillsbury,  Judge,  presiding. 

Messrs.  Tuley,  Stiles  &  Lewis,  for  the  appellants. 
Messrs.  Bovie,  Doyle  &  Wright,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  lands  in  controversy,  with  others,  were  purchased  by  D. 
B.  Gardner  of  the  trustees  of  schools  of  the  township  in  which 
they  were  situated.  They  were  in  sec.  16,  and  amounted  in  the 
aggregate  to  400  acres.  The  purchase  was  made  in  1856.  Gard- 
ner and  his  brother,  who  were  partners,  gave  their  note  for  the 
purchase  money.  D.  B.  Gardner  and  his  wife  executed  to  the 
trustees  a  mortgage  to  secure  the  payment  of  the  note  given 
for  the  purchase  money.  They  paid  but  a  small  portion  of 
the  interest  on  the  debt,  and  no  portion  of  the  principal.  In 
October,  1859,  the  Gardners  conveyed  these,  with  a  large 
amount  of  other  lands,  amounting  to  1920  acres,  to  one  Hem- 
street,  the  brother-in-law  of  S.  S.  Gardner,  for  the  expressed 
consideration  of  $20,500,  for  which  he  gave  them  a  mortgage 
on  the  land,  to  secure  the  payment  of  four  promissory  notes, 
of  $5125  each, — the  amount  of  the  purchase  money  for  these 
lands.  Hemstreet  executed  a  power  of  attorney  to  D.  B. 
Gardner,  authorizing  him  to  sell  or  lease  and  collect  rents  for 
these  lands. 

The  lands  purchased  of  the  trustees  were  subject  to  the 
mortgage  for  the  purchase  money  when  they  were  conveyed 
to  Hemstreet,  and  they  having  sued  to  recover  the  interest  on 
the  note,  about  the  19th  day  of  April,  1862,  D.  B.  Gardner 
effected  an  arrangement  with  the  trustees,  by  which  he  settled 
and  discharged  this  indebtedness  by  conveying  to  them,  under 
the   power   of  attorney,  the   land   in  controversy,  with  other 
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lands,  to  the  trustees,  and  they  surrendered  to  him  his  note, 
and  they  also  executed  and  delivered  to  him  a  release  of  the 
mortgage  and  debt.  At  this  time  the  debt  amounted  to  about 
$2000.  The  release  purported,  in  consideration  of  $2000,  to 
discharge  the  Gardners  and  Hemstreet.  The  Gardners,  at 
the  same  time,  released  the  Hemstreet  mortgage  on  section  16 
to  them.  Hemstreet  conveyed  400  acres  of  the  lands  he  pur- 
chased of  the  Gardners,  for  the  consideration  of  $500,  to  one 
Kirby.  On  the  9th  day  of  August,  1862,  Hemstreet  con- 
veyed to  the  wives  of  the  Gardners  600  acres  of  the  lands 
they  had  conveyed  to,  him,  for  $500,  with  two  lots  in  Middle- 
port.  On  the  same  day  he  conveyed  to  the  Gardners  620  acres 
of  the  lands  thus  purchased,  for  $1500. 

These  four  conveyances  embrace  all  the  lands  sold  and  con- 
veyed by  the  Gardners  to  Hemstreet.  Hemstreet  seems  to  have 
received,  according  to  these  deeds,  $9000,  for  which  he  had, 
but  two  or  three  years  previously,  paid,  or  agreed  to  pay, 
$20,500.  There  is  no  evidence  that  he  ever  paid  any  taxes 
on  the  lands,  but,  on  the  contrary,  it  is  shown  he  never  did. 
He  says  he  directed  his  agent,  D.  B.  Gardner,  to  pay  them; 
that  one  Scott  purchased  the  80  acres  in  controversy  from  the 
school  trustees,  in  April,  1868,  and  received  a  deed  therefor; 
that  he  went  into  possession  and  improved  the  same;  that 
he  sold  the  same  to  appellee  on  the  26th  of  September,  1871, 
and  conveyed  to  him  by  deed  of  that  date,  and  he  went  into 
possession  and  has  occupied  it  ever  since. 

Hemstreet  and  wife  conveyed  about  800  acres  of  land  to 
Spencer,  including  the  tract  in  controversy.  That  deed  bears 
date  the  28th  day  of  August,  1874.  The  bill  charges  that 
conveyance  to  be  a  fraud  on  the  rights  of  appellee,  and  operates 
as  a  cloud  on  his  title,  and  prays  that  the  title  to  this  land 
held  by  Spencer  be  decreed  to  be  held  in  trust  for  appellee, 
and   that  he  be  compelled  to  convey  the  same  to  him. 

The  defendants  answered  the  bill,  denying  all  the  material 
allegations,  but  the  answers  were  not  under  oath,  it  having  been 
waived  by  complainant.     A  hearing  was  had,  when  the  court 


448  Hemstreet  et  al.  v.  Burdick.  [Sept.  T. 

Opinion  of  the  Court. 

below  decreed  the  relief  sought,  and  required  Spencer  to  con- 
vey, or,  in  default,  that  the  master  execute  a  deed  on  his 
behalf  for  the  land  in  controversy,  and  from  that  decree  de- 
fendants appeal. 

It  is  first  insisted  that  the  deed  from  the  trustees  of  schools 
failed  to  pass  title.  It  is  objected  that  it  is  signed  by  those 
individuals  without  the  addition  that  they  are  trustees.  On 
turning  to  the  transcript  of  the  record,  we  find  that  the  deed 
is  made  between  the  "  trustees  of  schools  in  township  twenty- 
six  (26)  north  of  range  thirteen  (13)  west  of  the  second  prin- 
cipal meridian,"  of  the  first  part.  They,  by  the  same  descrip- 
tion, as  parties,  relinquish  the  right  of  homestead  and  covenant 
to  warrant  the  title  for  themselves  and  their  successors  in 
office,  and  there  was  proof  that  these  persons  were  the  school 
trustees  of  the  township  who  had  owned,  and  then  claimed  to 
own,  the  land.  From  this  it  appears,  beyond  all  doubt,  that 
the  intention  was  to  convey  the  land,  and  to  do  so  as  trustees 
— as  officers  of  the  corporation;  and  even  if  it  did  not  pass 
the  legal  title,  it  unquestionably  did  the  equitable.  Of  that 
there  can  be  no  doubt,  and  as  this  is  a  proceeding  in  equity 
and  not  at  law,  an  equitable  title  is  all  that  is  required  to  sup- 
port the  allegation  of  ownership  of  the  title.  If  appellee  holds 
the  equitable  fee,  in  a  court  of  chancery  he  will  be  treated  as 
the  owner  in  fee. 

It  is  urged  that  the  deed  is  not  under  seal,  and  in  abstract- 
ing the  record,  we  find  the  deed  described  as  conveying  the 
land,  and  signed  by  the  three  trustees,  but  without  seals  affixed 
to  their  names,  and  the  names  are  under  quotation  marks. 
On  turning  to  the  transcript  of  the  record,  we  find  the  names 
signed  to  the  deed  as  indicated  in  the  abstract,  and  we  also 
find  a  seal  annexed  to  each  name,  which  is  omitted  in  the 
abstract.  It  therefore  appears,  the  objection  that  the  deed  is 
not  under  seal  has  no  foundation  in  fact. 

It  is  also  insisted  that  the  power  of  attorney  to  D.  B.  Gard- 
ner from  Hemstreet  conferred  no  power  to  convey ;  that  it 
authorized  him  to  sell,  lease,  collect  rents,  etc.,  and  that  such 
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was  the  construction  put  on  it  by  Gardner  and  Hemstreet,  as 
the  former  always,  on  making  a  sale,  sent  the  deed  to  the  lat- 
ter to  execute,  It  is  immaterial  what  construction  the  parties 
to  the  instrument  gave  it,  as  it  does  not  appear  that  the  trus- 
tees knew  of  their  so  doing.  They  purchased  under  the  advice 
of  an  attorney  that  Gardner  had  power  to  make  the  convey- 
ance; and  we  presume  they  acted  in  good  faith.  But  it  is  not 
material  what  the  attorney  in  fact,  or  his  principal,  may  have 
supposed, — the  question  is,  whether  the  instrument  did  confer 
the  power.  This  is  the  language  of  the  power  of  attorney 
conferring- the  power  to  act:  "To  sell  or  lease  any  and  all 
real  estate  belonging  to  me  in  said  county  of  Iroquois,  and  to 
collect  rents  for  any  such  property  so  rented  or  leased  by  him, 
and  in  and  about  the  leasing,  selling  and  collecting  of  rents, 
or  any  of  them,  as  aforesaid,  to  do  any  and  all  matters  and 
things  as  fully  as  I  could  do  were  I  personally  present  and 
doing  the  same."  The  whole  question  turns  on  the  meaning 
that  shall  be  given  to  the  word  "sell."  Its  popular  meaning, 
we  think,  clearly  embraces  the  power  to  contract  to  sell  and 
to  convey  or  transfer  the  thing  sold.  To  complete  the  sale 
there  must  be  a  transfer  of  the  title  as  well  as  the  thing  sold. 
When  the  term  is  applied  to  personal  property,  there  is  no 
doubt  it  embraces  the  delivery  as  well  as  the  bargain  for  the 
sale, — that  it  in  such  cases  means  the  bargain  for  the  sale,  the 
receipt  of  the  purchase  money  and  the  delivery  of  possession, 
by  which  the  sale  is  completed  and  the  title  vested  in  the  pur- 
chaser. So  in  regard  to  real  estate,  the  word  "sell,"  in  its 
popular  sense,  implies  the  contract  and  its  completion  by  con- 
veyance. All  know  that  a  sale  of  land  is  not  complete  until 
a  conveyance  is  made  to  the  purchaser — until  the  title  has 
passed  to  and  vested  in  him.  A  contract  or  agreement  to  sell 
does  not  pass  the  title  at  law,  although  in  equity  the  land  is 
considered  as  belonging  to  the  buyer;  but  even  in  that  forum 
the  sale  is  not  considered  as  complete,  as  it  will  compel  a  spe- 
cific performance,  and  complete  the  sale  by  a  conveyance  of 
the  title.  We  regard  the  word  "  sell,"  as  used  here,  as  giving 
29—90  III. 
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ample  power  to  complete  a  sale  by  making  a  deed  of  convey- 
ance to  the  purchaser.  Such  is  the  ruling  of  the  courts  of 
California  and  Massachusetts.  See  Fogarty  v.  Sawyer,  17 
Cal.  591,  and  Valentines.  Piper,  22  Pick.  85.  This  is,  then, 
we  think,  supported  by  reason,  and  also  by  authority. 

But  it  is  said  the  power  must  be  strictly  construed.  This 
may  be  true,  but  it  does  not  require  that  it  shall  be  so  con- 
strued as  to  defeat  the  intention  of  the  parties.  Where  the 
intention  fairly  appears  from  the  language  employed,  that  in- 
tention must  control.  A  strained  construction  should  never 
be  given  to  defeat  that  intention,  nor  to  embrace  in  the  power 
what  was  not  intended  by  the  parties.  According  to  the 
fair  and  reasonable  meaning  of  the  words,  we  thijik  power 
to  convey  was  conferred. 

It  is  likewise  insisted,  that  even  if  D.  B.  Gardner  had 
power  to  convey  he  could  not  do  so  to  pay  his  own  debts ; 
that  the  agent  has  no  power  to  divert  the  price  to  his  own 
use.  But  in  this  case  the  conveyance  was  made  to  satisfy  a 
mortgage  on  the  land,  and  which,  if  not  paid,  would  have 
defeated  Hemstreet's  title.  It  is  true  that  Gardner  was  bound 
to  pay  it,  and  Hemstreet  held  his  covenants  for  its  payment  as 
well  as  his  covenants  against  all  other  defects  of  title.  There  is 
no  evidence  to  show  the  land  was  worth  any  more,  if  so  much,  as 
the  incumbrance  on  it  when  it  was  conveyed  to  the  trustees- 
Hemstreet  has  paid  or  given  nothing  to  entitle  him  or  his  grantee 
to  the  land  free  from  this  incumbrance.  Neither  he  nor  Gardner 
ever  paid  anything  to  release  the  land.  If  Gardner  had  no 
power  to  convey  the  land  in  satisfaction  of  the  mortgage,  and 
Hemstreet  has  never  satisfied  it,  then  the  land  is  still  subject 
to  the  mortgage,  as  it  was  never  satisfied.  We  could  never 
hold  that  the  release,  executed  as  it  was,  would  discharge  the 
mortgage,  if  the  trustees  acquired  no  title  by  the  conveyance. 
If  they  received  nothing  there  would  be  no  consideration,  and 
consequently  no  release  or  satisfaction,  and  any  person  taking 
the  land  would  do  so  subject  to  the  mortgage. 

We,  however,  think  the  evidence  justifies  the  inference  that 
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Hemstreet  was  fully  paid  the  consideration  for  which  this 
release  was  executed.  He  says,  without  giving  any  explana- 
tion of  the  manner,  that  the  notes  he  gave  the  Gardners  were 
fully  settled  and  adjusted  in  a  proper  and  legitimate. way  and 
upon  good  consideration ;  that  the  matter  was  arranged,  set- 
tled and  adjusted  at  the  time  of  making  their  other  settlements. 
D.  B.  Gardner  testified  that  he  sold  some  of  the  lands  under 
the  power  of  attorney  and  sent  the  deed  to  his  principal  to 
execute,  and  the  amount  received  was,  he  thinks,  $2000,  and 
gave  up  notes  to  Hemstreet  corresponding  in  amount.  Now, 
this  is  the  amount  of  the  money  specified  in  the  release  of  the 
trustees  to  Hemstreet  and  the  Gardners,  and  failing  to  state  what 
lands,  or  to  whom  they  were  sold,  we  are  warranted  in  the 
belief  that  this* was  the  sale  to  the  trustees.*  Neither  he  nor 
Hemstreet  inform  us  how  their  transactions  were  settled,  and 
if  the  sales  between  them  were,  as  they  say«,  bona  fide,  it  is 
singular  that  the  latter  would  lose,  on  reconveying  the  prop- 
erty, over  $11,000,  and  neither  of  them  should  give  any 
explanation  of  the  matter.  Hemstreet  seems  to  have  but  lit- 
tle knowledge  of  the  transaction,  and  D.  B.  Gardner's  recol- 
lection is  defective.  But  it  is  almost  incredible  that  Hemstreet 
would  suffer  such  a  loss  on  these  lands  and  permit  D.  B. 
Gardner  to  hold  this  $2000.  We  must  suppose  that  it  was 
taken  into  the  account  on  their  settlement,  although  D.  B. 
Gardner  says  it  was  not.  But  we  are  constrained  to  believe 
he  is  mistaken.  Otherwise,  how  can  the  conduct  of  Hemstreet 
be  accounted  for  in  paying  no  taxes,  making  no  inquiry  about 
the  lands  for  such  a  length  of  time,  and  then  selling  them  for 
a  nominal  sum?  He  says  he  did  not  desire  to  make  any 
other  than  a  quitclaim  deed  to  Spencer.  And  why?  Be- 
cause he  had  no  faith  in  his  title.  His  evidence  is  vague, 
loose  and  unsatisfactory,  and  that  of  D.  B.  Gardner  is  indefi- 
nite, uncertain,  and,  from  want  of  memory,  not  convincing. 
We  think,  when  all  the  circumstances  of  the  case  are  consid- 
ered, that  the  fair  conclusion  is,  that  the  Gardners  gave,  and 
Hemstreet  received,  a  credit   on  his  notes   for  the  $2000,  the 
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consideration  of  the  conveyance  to  the  trustees  and  their  re- 
lease to  the  Gardners. 

Again,  on  the  day  this  release  was  executed,  the  Gardners 
released  these  lands  from  the  mortgage  they  held  against 
Hemstreet.  Now,  this  would  seem-  to  be  strong  evidence  that 
the  arrangement  was  made  with  full  concurrence  of  Hemstreet. 
There  is  no  explanation  given  of  this  release.  These  things 
all  have  the  appearance  we  would  expect  them  to  assume  had 
Hemstreet  been  present  and  consenting  to  the  arrangement, 
and  we  must  conclude,  that  as  this  release  was  on  record  as 
well  as  the  conveyance  from  Gardner  and  the  release  from  the 
trustees,  Hemstreet  must  have  known  the  fact,  and  if  so,  he 
has  acquiesced  in  the  arrangement  so  long  that  an  innocent 
purchaser  must  be  protected. 

We  are,  therefore,  clearly  of  opinion  that  the  evidence 
shows  that  Hemstreet  had  no  title  to  convey  and  Spencer 
acquired  none  by  the  deed  from  the  former  to  him. 

Again,  Scott,  or  his  grantee,  the  appellee,  was  not  bound 
to  inquire  and  learn  whether  Gardner,  the  attorney  in  fact, 
had  misapplied  the  purchase  money  or  had  sold  the  land  of 
his  principal  to  pay  his  own  debt.  If  the  deed  and  release 
were  examined,  the  purchaser  would  suppose  that  the  arrange- 
ment was  made  by  Hemstreet's  full  concurrence,  because  it 
recites  that  the  $2000,  the  consideration  for  the  release,  was 
paid  by  Hemstreet  and  the  release  was  to  him  and  the  Gard- 
ners. In  this,  the  abstract,  for  some  reason,  is  not  full,  as  it 
only  states  the  Gardners  were  released.  There  is  nothing  in 
the  deed  or  release  which  would  excite  suspicion  that  Hem- 
street had  not  received  the  consideration  for  the  conveyance 
of  these  lands  to  the  trustees,  and  even  if  they  were,  under  the 
circumstances,  bound  to  see  that  the  money  was  paid  over  to 
Hemstreet,  a  guaranty  from  them,  without  notice,  to  put  him 
on  inquiry,  would  not,  and  purchasing  in  good  faith,  he  will 
be  protected, 

The  evidence  fully  supports  the  decree  and  it  is  affirmed. 

Decree  affirmed. 
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A.  Theron  Doty  et  al. 

v, 

John  A.  Colton,  for  use,  etc. 

1.  Capias  ad  satisfaciendum — affidavit.  An  affidavit  for  a  capias  ad  satis- 
faciendum upon  a  judgment,  which  sets  forth,  in  detail,  such  facts  as  show  the 
defendants  had  property  liable  to  execution  in  favor  of  the  plaintiff,  and  fraud- 
ulently concealed  and  withheld  the  same  after  demand,  is  sufficient  to  author- 
ize the  issuing  of  the  writ. 

2.  Amendment — of  affidavit  for  ca.  sa.  The  circuit  court,  in  its  discretion, 
may  permit  the  amendment  of  an  affidavit  for  a  capias  ad  satisfaciendum  as  to 
matters  of  form.  A  mistake  as  to  the  date  in  the  jurat,  and  a  failure  of  the 
notary  administering  the  oath  to  affix  his  seal,  may  be  corrected  under  leave 
of  the  court,  by  stating  the  true  date  and  attaching  the  officer's  seal. 

3.  The  statute  allowing  amendments  in  judicial  proceedings  is  liberal,  and 
was,  no  doubt,  intended  to  embrace  everything  of  a  merely  formal  character 
that  will  promote  the  ends  of  justice. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Sawin  &  Jones,  and  Mr.  D.  W.  C.  Castle,  for 
the  plaintiffs  in  error. 

Mr.  J.  F.  Farnsworth,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Plaintiif  recovered  a  judgment  in  the  Superior  Court  against 
defendant,  in  an  action  of  assumpsit.  Afterward,  on  the  affi- 
davit of  the  party  for  whose  use  the  suit  was  brought,  a  capias 
ad  satisfaciendum  was  ordered  and  issued,  upon  which  defend- 
ants were  arrested  and  committed  to  the  common  jail  of  the 
county,  but,  as  the  record  shows,  they  have  long  since  been 
discharged  by  order  of  the  county  court.  Before  defendants 
were  discharged,  they  entered  a  motion  to  quash  the  writ  of 
capias  ad  satisfaciendum,  for  the  reasons  set  forth  :  First,  the 
affidavit,  in  substance,  was  not  sufficient  to  warrant  the  issu- 
ing of  the  writ;  second,  the  affidavit  purported  to  have  been 
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sworn  to  in  June,  nearly  a  month  after  the  writ  was,  in  fact, 
issued;  and,  third,  the  notary  who  administered  the  oath  to 
affiant  did  not  affix  his  official  seal  to  his  attestation. 

As  to  the  first  point  made,  we  are  of  opinion  the  affidavit 
sets  forth,  in  detail,  such  facts  as  show  defendants  had  prop- 
erty liable  to  the  execution  in  favor  of  plaintiff,  and  fraudu- 
lently concealed  and  withheld  the  same  after  demand,  and 
that  was  sufficient  to  authorize  the  issuing  of  the  writ. 

In  the  other  respects  indicated,  the  affidavit  was,  no  doubt, 
defective  in  some  merely  formal  matters,  but  plaintiff  obtained 
leave  of  court  for  the  notary  to  amend  the  jurat  according 
to  the  fact  as  to  the  day  on  which  the  affidavit  was  sworn  to, 
and,  also,  leave  for  the  notary  to  attach  his  official  seal  to  the 
attestation,  which  he  did. 

The  amendments  allowed  were  merely  formal,  and  did  not 
affect  the  substance  of  the  affidavit.  The  mistake  in  the  date 
of  the  attestation  was  a  mere  clerical  error,  apparent  on  the 
face  of  it,  and  the  necessity  for  attaching  the  official  seal  arose 
under  a  recent  statute,  and  was  not  observed  by  the  officer. 
Our  statute  allowing  amendments  in  judicial  proceedings  is 
quite  liberal,  and  was,  no  doubt,  intended  to  embrace  every- 
thing of  a  merely  formal  character  that  will  promote  the 
ends  of  justice.  After  enumerating,  specifically,  "omissions, 
imperfections,  defects  and  variances,"  when  it  is  allowable  to 
amend,  it  is  then  added:  "all  others  of  a  like  nature,  not 
being  against  the  right  and  justice  of  the  matter  in  suit,  and 
not  altering  the  issues  between  the  parties  on  the  trial,"  may 
be  supplied  and  amended  by  the  court.  By  a  subsequent  sec- 
tion, the  provisions  of  the  act  are  extended,  among  others, 
"to  writs  of  mandamus  and  prohibition,  to  all  informations  in 
the  nature  of  quo  warranto,  to  writs  of  scire  facias,  and  the 
proceedings  thereon." 

Although  there  is  no  statute  that  expressly  authorizes  it, 
this  court  has  sanctioned  the  amendment  of  an  affidavit  of 
claim  by  attaching  the  notary's  seal  to  the  attestation,  and 
such  an  amendment  was  held  to  be  allowable,  in  the  discretion 
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of  the  court,  under  the  provisions  of  the  Practice  act,  to  "en- 
able plaintiff  to  sustain  the  action  for  the  claim  for  which  it 
was  intended  to  be  brought,  or  the  defendant  to  make  a  legal 
defense."  Goldie  v.  McDonald,  78  Ilk  605;  Pierson  v.  Hen- 
dryx,  88  id.  34. 

No  reason  is  perceived  why  the  amendments  in  the  case  at 
bar  were  not  within  the  discretion  of  the  court, -under  the  stat- 
ute allowing  amendments  in  judicial  proceedings.  Not  being 
"  against  the  right  and  justice  of  the  matter  in  suit,"  nor 
"altering  the  issues  between  the  parties,"  the  court  was  justi- 
fied in  allowing  the  amendments  to  be  made.  Any  other  rule 
would  permit  mere  clerical  mistakes  and  omissions  to  defeat 
the  ends  of  justice. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


The  American  Express  Company 

v. 

Edward  Spellman. 

1.  Carrier — limiting  liability  by  receipt  given.  Where  no  receipt  is  given 
at  the  time  a  package  is  delivered  to  an  express  company  for  transportation, 
the  company  can  not  limit  its  liability  by  a  receipt  afterwards  given,  when 
the  proof  negatives  all  presumption  of  any  knowledge  on  the  part  of  the  ship- 
per that  the  receipt  contained  a  clause  limiting  the  carrier's  liability,  or  that 
the  carrier  claimed  any  such  limitation. 

2.  Evidence — inspection  by  jury  of  similar  article  used  in  shipping.  In  a  suit 
against  a  common  carrier  for  the  loss  of  a  can  of  yeast,  shipped  to  be  used  for 
distilling,  by  breaking  or  puncturing  the  can,  through  careless  handling  so  as  to 
let  the  yeast  escape,  there  is  no  error  in  allowing  in  evidence  a  can  similar 
to  that  in  which  the  yeast  was  shipped,  for  the  examination  of  the  jury. 

Appeal  from  the  Circuit  Court  of  Whiteside  county ;  the 
Hon.  W.  W.  Heaton,  Judge,  presiding. 
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Messrs.  Bennett  &  Green,  for  the  appellant. 

Mr.  J.  E.  McPherran,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  contest  here  is  in  regard  to  the  liability  of  appellant 
for  a  can  of  yeast  used  for  distilling,  which  it  undertook  to 
carry  for  appellee  from  Sterling,  in  this  State,  to  Bellevue, 
in  Ohio. 

Three  points  are  urged  by  appellant  as  grounds  for  revers- 
ing the  judgment  below:  1st.  That  by  reason  of  appellee's 
failure  to  disclose  the  value  of  the  package  when  it  was 
delivered  for  carriage,  appellant  can  be  liable  only  for  $50. 
2d.  The  admission  in  evidence  of  a  tin  yeast  can,  claimed  by 
appellee  to  be  similar  to  the  one  in  which  the  yeast  in  ques- 
tion was  shipped.  3d.  That  the  verdict  of  the  jury  is  con- 
trary to  the  evidence. 

1st.  Appellant  claims  to  have  proved  by  a  production  of 
a  copy  of  the  receipt  which  it  gave  to  appellee  for  the  package, 
that  appellee  contracted  with  it  not  to  make  any  claim  upon 
it  beyond  $50,  the  true  value  of  the  package  not  being  stated 
in  the  receipt.  The  answer  to  this  is,  no  receipt  was  given  at 
the  time  of  the  delivery  of  the  package.  That,  of  which  a 
copy  was  given  in  evidence,  was  given  sometime  afterwards, 
and  the  evidence  negatives  expressly  all  presumption  of  any 
knowledge  on  the  part  of  appellee  that  the  receipt  contained 
a  clause  limiting  appellant's  liability  as  claimed,  and  that  he 
ever  had  any  knowledge  that  appellant  thus  claimed  to  limit 
its  liability. 

2d.  We  are  unable  to  see  how  the  production  of  the  can 
before  the  jury  could  have  prejudiced  appellant.  We  think 
it  was  a  matter  within  the  discretion  of  the  court.  Appellant 
was  at  liberty  to  show  that  the  can  in  evidence  was  not  similar 
to  the  one  containing  the  yeast;  and  it  may  be,  the  examina- 
tion of  the  can  enabled  the  jurors  to  have  a  clearer  comprehen- 
sion of  the  kind  of  can  in  which  the  yeast  was  shipped. 
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3d.  We  see  no  sufficient  cause  to  disturb  the  verdict  upon 
the  evidence.  We  can  not  say  the  jury  were  unauthorized,  on 
all  the  facts  and  circumstances  proved,  to  find  that  the  can 
was  broken  or  punctured  in  careless  handling  so  as  to  admit 
the  escape  of  the  yeast. 

The  evidence  failing  to  show  a  contract,  either  express  or 
implied,  exempting  appellant  from  its  common  law  liability, 
and  the  finding  of  the  jury  that  the  contents  of  the  can  were 
lost  through  careless  handling,  not  being  clearly  and  palpably 
contrary  to  the  evidence,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Ellen  Mulvey  et  al. 

v. 
William  T.  Johnson. 

1.  Administration — limitation — decree  when  debt  is  barred.  Where  a  bill  to 
foreclose  a  deed  of  trust  is  filed  against  the  administrator,  widow  and?  heirs  of 
the  deceased  debtor  and  grantor,  more  than  two  years  after  the  grant  of  letters 
of  administration,  the  claim  not  having  been  exhibited  within  that  time  in  the 
county  court,  and  the  bill  not  alleging  the  insufficiency  of  the  mortgaged  prem- 
ises to  satisfy  the  debt,  nor  asking  for  any  decree  against  the  administrator, 
it  is  error  to  render  a  decree  against  the  administrator  for  any  deficiency  of 
payment  by  sale  of  the  property,  and  award  execution  therefor.  The  decree 
of  deficiency  should  be  paid  only  out  of  any  subsequently  discovered  assets, 
and  should  not  award  an  execution. 

2.  Limitation — when  need  not  be  pleaded.  Where  a  bill  to  foreclose  does 
not  allege  the  insufficiency  of  the  mortgaged  premises  or  ask  a  decree  against 
an  administrator,  who  is  made  a  party,  for  any  deficiency,  it  is  not  necessary 
that  the  administrator  should  plead  the  two  years  limitation  in  defense  in 
order  to  avail  of  its  benefit. 

3.  Chancery — preserving  evidence  in  the  record.  A  decree  of  foreclosure,  so 
far  as  it  allows  a  solicitor's  fee,  under  a  clause  in  the  mortgage,  will  be  re- 
versed, if  the  evidence  on  which  it  is  allowed  is  not  preserved  in  the  record. 

Appeal  from,  and  Writ  of  error  to,  the  Superior  Court  of 
Cook  county ;  the  Hon.  Samuel  M.  Moore,  Judge,  presiding. 
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This  was  a  bill  filed  by  William  T.  Johnson,  against  the 
administrator,  widow  and  heirs  at  law  of  Robert  E.  Mulvey, 
deceased. 

From  the  decree  rendered  in  the  case  the  defendant,  Ellen 
Mulvey,  appealed  to  this  court,  and  Daniel  T.  Mulvey  and 
Ellen  Mulvey,  the  administrators  of  the  estate  of  Robert  E. 
Mulvey,  prosecuted  a  writ  of  error  from  this  court  to  reverse 
the  decree. 

Mr.  F.  W.  Young,  for  the  appellant  and  plaintiffs  in  error. 

Mr.  Hiram  Barber,  Jr.,  for  the  appellee  and  defendant  in 
error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  against  the  administrator,  heirs  and 
widow  of  Robert  E.  Mulvey,  deceased,  for  the  foreclosure  of 
a  certain  trust  deed  of  premises,  executed  by  said  Mulvey  in 
his  lifetime  on  August  M,  1873,  to  secure  the  payment  of 
three  promissory  notes  of  that  date  to  James  H.  Sybrant,  pay- 
able in* one,  two  and  three  years  respectively,  with  8  per  cent 
interest.  The  bill  was  filed  by  the  appellee,  William  T. 
Johnson,  as  the  indorsee  of  the  notes  before  maturity.  A 
decree  of  foreclosure  passed  for  the  amount  of  the  notes  and 
interest,  and  the  defendants  in  part  appealed,  and  in  part 
sued  out  a  writ  of  error  from  the  decree. 

It  was  set  up  in  defense  that  two  of  the  notes  had  been  paid 
by  Mulvey  to  Sybrant  subsequent  to  their  transfer  to  Johnson, 
by  labor  performed  by  Mulvey  for  Sybrant,  and  that  Sybrant 
was  the  agent  of  Johnson  to  receive  payment  of  the  notes,  or 
that  Johnson  fraudulently  suffered  the  payment  of  the  notes 
to  be  made  to  Sybrant,  and  it  is  urged  that  the  decree  is  erro- 
neous in  not  so  finding.  From  an  examination  of  the  proofs, 
we  are  satisfied  that  they  do  not  sustain  the  charge  that  Sy- 
brant had  any  authority  from  Johnson  to  receive  payment  on 
the  notes,  or  that  there  was  any  fraudulent  conduct  on  the 
part  of  Johnson  in  allowing  payment  to  be  made  to  Sybrant. 
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The  decree  ordered  a  sale  of  the  premises,  and  that  if  the 
proceeds  of  the  sale  were  not  sufficient  to  satisfy  the  amount 
found  due,  the  deficiency  be  paid  by  the  administrator  out 
of  the  assets  of  the  decedent,  and  that  complainant  have 
execution  therefor. 

There  is  an  assignment  of  error  as  to  this  portion  of  the 
decree,  and  we  think  it  well  taken.  The  letters  of  adminis- 
tration were  granted  April  30,  1874.  The  bill  was  not  filed 
until  July  25,  1876,  more  than  two  years  after  the  grant  of  the 
letters  of  administration,  and  no  claim  was  filed  against  the 
estate  in  the  county  court.  The  statute  provides,  (Rev.  Stat. 
1874,  p.  116,  sec.  70,)  that  all  demands  against  the  estate  of  any 
decedent  not  exhibited  to  the  county  court  within  two  years 
from  the  granting  of  letters  of  administration  shall  be  forever 
barred,  unless  the  creditors  shall  find  other  estate  of  the  de- 
ceased not  inventoried  or  accounted  for  by  the  executor 
or  administrator,  in  which  case  their  claims  shall  be  paid  pro 
rata  out  of  such  subsequently  discovered  estate. 

The  decree  of  deficiency  should  not  have  been,  as  it  was,  to 
be  paid  out  of  the  assets  generally,  but  only  out  of  subsequently 
discovered  estate.  It  is  said  this  objection  can  not  be  taken 
because  the  Statute  of  Limitations  was  not  set  up  in  the  answer. 
The  bill  did  not  allege  the  insufficiency  of  the  mortgaged 
premises,  or  ask  a  decree  for  any  deficiency,  and  the  adminis- 
trator had  no  reason  to  suppose  that  a  personal  decree  would 
be  rendered  against  him  for  any  deficiency,  and  that  he  was 
called  upon  to  make  defense  against  the  same.  Under  such 
circumstances,  at  least,  it  was  not  necessary  that  the  limitation 
of  the  statute  should  have  been  set  up  in  the  answer,  in  order 
to  avail  of  its  benefits. 

The  deed  of  trust  contains  this  provision:  If,  for  any 
cause,  it  shall  become  necessary  to  foreclose  this  instrument 
by  suit  at  law  or  in  chancery,  then  the  court  may  allow  rea- 
sonable attorney's  or  solicitor's  fees,  to  be  taxed  and  paid  as 
part  of  the  costs  of  such  proceeding.  The  decree  allowed  $50 
solicitor's  fees,  and  this  is  assigned  as  error. 
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There  is  no  evidence  preserved  in  the  record  upon  which 
this  allowance  was  made.  The  majority  of  the  court  hold 
that  this  allowance  is  error,  there  not  appearing  in  the  record 
any  evidence  to  warrant  the  allowance  of  that  sum.  See  Good- 
willie  et  al.  v.  Millimann,  56  111.  523. 

The  decree,  so  far  as  it  respects  the  payment  of  any  defi- 
ciency by  the  administrator,  the  award  of  execution  against 
him,  and  the  allowance  for  solicitor's  fees,  is  reversed;  in  all 
other  respects  it  is  affirmed,  and  the  cause  is  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Decree  affirmed  in  part,  and  in  part  reversed. 


S.    E.    NlCKERSON 
V. 

J.  Y.  Eockwell. 


1.  Justice  of  the  peace — consolidation  of  causes  of  action,  etc.  The  statu- 
tory provision  (Rev.  Stat.  1874,  ch.  79,  sec.  49,)  requiring  the  consolidation  of 
demands  in  suits  before  justices  of  the  peace,  has  no  application  to  cases 
where  the  demands,  if  consolidated,  would  exceed  $200.  All  demands  of  a 
nature  to  be  consolidated,  and  which,  when  consolidated,  do  not  exceed  the 
justice's  jurisdiction,  must  be  brought  forward  in  the  one  suit,  or  they  will 
be  barred. 

2.  Consolidating  causes  of  action — at  common  law.  There  is  no  rule  of  the 
common  law  which  requires  of  a  plaintiff  who  has  several  distinct  demands, 
such  as  two  or  more  promissory  notes,  against  the  same  defendant,  to  consoli- 
date the  same  in  one  suit, — so,  if  suit  be  brought  before  a  justice,  and  the 
several  distinct  demands,  when  consolidated,  exceed  the  jurisdiction  of  the 
justice,  the  plaintiff  is  not  bound  to  seek  another  court  which  would  have  ju- 
risdiction of  the  aggregate  amount  of  all  the  claims. 

3.  Action — splitting  cause  of.  A  plaintiff  can  not  divide  an  entire  demand 
or  cause  of  action,  and  maintain  several  suits  for  its  recovery ;  and  a  recovery 
for  a  part  of  the  demand  is  a  bar  to  the  remainder,  if  due  at  the  time  of  the 
institution  of  the  suit.  If  suit  is  brought  on  a  note  payable  in  installments, 
it  must  be  for  all  the  installments  due,  or  they  will  be  barred. 
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4.  While  the  various  items  of  an  account  constitute  but  one  demand,  and 
can  not  be  divided  so  as  to  enable  the  plaintiff  to  maintain  several  actions  in 
any  court,  this  does  not  apply  to  the  case  of  several  promissory  notes,  which 
are  separate  and  distinct  demands ;  and  a  party  suing  on  one  of  them  before 
a  justice  of  the  peace  is  not  required  to  bring  in  the  others,  unless,  when 
consolidated,  they  do  not  exceed  the  justice's  jurisdiction. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
W,  K.  McAllister,  Judge,  presiding. 

The  appellee,  Rockwell,  holding  two  promissory  notes 
against  appellant,  both  past  due,  commenced,  on  the  same  day 
and  at  the  same  time,  two  suits  before  a  justice  of  the  peace 
against  Nickerson  upon  said  notes,  one  suit  upon  each  note, 
and  the  justice  numbered  said  suits  upon  his  docket  in  the 
order  in  which  the  writs  were  actually  written,  although  other- 
wise they  were  commenced  at  the  same  time.  In  the  suit 
bearing  the  lowest  docket  number,  judgment  was  rendered  by 
said  justice  in  favor  of  said  Rockwell  and  against  said  Nick- 
erson  for  $145.03,  and  costs.  It  was  appealed  to  the  circuit 
court  of  Cook  county,  and,  subsequently,  the  appeal  was  dis- 
missed for  want  of  prosecution,  with  a  procedendo  and  ten 
dollars  damages,  and  said  judgment  is  still  in  full  force  and 
effect.  In  the  suit  before  said  justice  bearing  the  highest 
docket  number,  judgment  was  rendered  by  default  for  f  100, 
and  costs,  and  by  said  Nickerson  appealed  to  the  circuit  court 
of  Cook  county,  and  there  numbered  10,482,  and  is  the  case 
at  bar.  The  other  appeal  was  numbered  10,483,  in  said  cir- 
cuit court,  and  was  disposed  of,  as  aforesaid,  previous  to  the 
trial  of  the  case  at  bar. 

Upon  this  agreed  state  of  facts  this  case  was  submitted  to 
the  court,  and  counsel  for  the  defendant,  Nickerson,  thereon 
moved  the  court  that  said  cause  be  dismissed  at  the  plaintiff's 
costs,  on  the  ground  that  the  plaintiff  must  consolidate  all 
claims  which  he  has  against  the  defendant  at  the  time  of  the 
commencement  of  the  suit,  which  are  of  such  a  nature  as  to 
be  consolidated,  and  must  then  sue  in  some  court  of  competent 
jurisdiction  ;  that  the  notes  in  said  two  suits  should  have  been 
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consolidated  in  one  claim;  that  the  plaintiff  had  neglected  to 
do  this,  and  that  he  was  thereby  forever  barred  from  suing  to 
collect  the  note  in  question  in  this  case.  The  court  overruled 
said  motion,  to  which  defendant  then  and  there  excepted,  and 
gave  judgment  against  the  defendant,  to  which  the  defendant 
then  and  there  also  excepted,  and  to  reverse  said  judgment 
has  brought  the  case  to  this  court  by  appeal. 

Messrs.   Eldridge  &  Tourtellotte,  for  the  appellant. 

Mr.  L.  S.  Hodges,  for  the  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court: 

The  question  of  the  proper  construction  to  be  given  to  sec. 
49,  of  chap.  79,  Rev.  Stat.  1874,  is  raised  by  the  assignment 
of  errors  in  this  case.     That  section  reads  as  follows: 

"  In  all  suits  which  shall  be  commenced  before  a  justice  of 
the  peace,  each  party  shall  bring  forward  all  his  demands 
against  the  other,  existing  at  the  time  of  the  commencement 
of  the  suit,  which  are  of  such  a  nature  as  to  be  consolidated, 
and  which  do  not  exceed  $200  when  consolidated  into  one 
action  or  defense;  and  on  refusing  or  neglecting  to  do  so, 
shall  forever  be  debarred  from  suing  therefor." 

It  will  be  noticed,  this  section  of  the  statute  refers  only  to 
suits  commenced  before  a  justice  of  the  peace,  and  only  re- 
quires a  consolidation  of  demands  which  do  not  exceed  $200 
when  consolidated.  If  the  demands,  when  consolidated,  ex- 
ceed that  sum,  then  such  demands  are  not  within  either  the 
language  or  the  purview  of  this  section.  The  judgment  in 
the  case  at  bar  was  for  $120.75,  and  the  amount  due  upon  the 
other  note,  and  for  which  a  judgment  was  also  recovered,  was 
$145.03.  The  aggregate  of  these  two  demands  greatly  ex- 
ceeded $200,  and  therefore  they  were  not  required,  by  said 
statutory  provision,  to  be  consolidated  in  one  suit. 

This  same  section  was  under  consideration  in  the  case  of 
Malloch  v.   Krome,  78   111.    110.     We  there  said:     "If  the 
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amount  of  the  claim  which  McDonald  &  Brown  held  against 
appellee,  when  added  to  the  note,  would  have  exceeded  $200, 
then,  under  the  statute,  they  would  not  have  been  required  to 
consolidate  the  two.  The  statute  is  plain,  that  all  demands 
of  a  nature  to  be  consolidated,  and  which,  when  consolidated, 
do  not  exceed  the  jurisdiction  of  the  justice,  must  be  brought 
forward,  or  otherwise  they  will  be  barred."  To  the  same 
effect  is  the  case  of  Buchner  v.  Thompson,  11  111.  563.  The 
section  then  before  the  court  was  substantially  that  now  before 
us,  the  only  difference  being,  the  jurisdiction  of  justices  was 
then  limited  to  $100,  and  the  amount  mentioned  in  the  statute 
was  correspondingly  smaller  than  now.  It  is  there  said : 
"  Each  note  constituted  a  separate  demand,  upon  which  the 
holder  had  a  right  to  bring  a  suit.  The  demands  in  these  two 
suits,  when  consolidated,  did  exceed  $100."  To  the  same 
effect  is  Carson  v.  Clark,  1  Scam.  113. 

It  is,  however,  urged,  that,  independent  of  any  statute, 
when  a  person  has  two  or  more  claims  against  another,  of  such 
a  nature  as  to  be  consolidated,  and  when  consolidated  they  ex- 
ceed the. jurisdiction  of  a  justice's  court,  he  must  bring  his  action 
in  a  court  of  competent  jurisdiction  having  jurisdiction  of  such 
consolidated  amount,  and  that  if  he  fails  to  do  this,  and  sues  on 
one  of  such  claims  before  a  justice  of  the  peace,  he  will  be 
barred  from  bringing  any  action  on  the  other  claim  or  claims 
in  any  court.  The  common  law  doctrine  is  incorrectly  stated 
by  appellant.  It  properly  applies  only  when  there  is  one  de- 
mand,— not  where  there  are  two  or  more  claims  or  demands. 
It  is  well  settled  by  the  authorities,  a  plaintiff  can  not  divide 
an  entire  demand  or  cause  of  action,  and  maintain  several 
suits  for  its  recovery.  A  recovery  for  a  part  of  the  demand  is 
a  bar  to  the  remainder,  if  it  was  due  at  the  time  of  the  insti- 
tution of  suit.  This  doctrine  is  based  on  reasons  of  public 
policy,  and  its  object  is  to  prevent  multiplicity  of  suits  and 
vexatious  litigation.  If  suit  is  brought  on  a  note  payable  in 
installments,  it  must  be  for  all  the  installments  due,  or  else 
the  collection   of  the  other  installments  will  be  barred.     In 
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Casselberry  v.  Forquer,  27  111.  170,  this  doctrine  was  held  to 
apply  where  several  semi-annual  payments  of  rent,  reserved 
by  a  lease,  were  due.  So,  also,  in  Camp  v.  Morgan,  21  111, 
255,  it  was  decided,  where  the  money  had  been  paid  in  satis- 
faction of  a  judgment  and  costs,  the  demand  created  was  entire 
and  indivisible,  and  could  not  be  separated  so  as  to  maintain 
several  actions  for  its  recovery.  In  that  case  it  is  said  :  "A 
judgment  of  a  court  is  certainly  an  entirety,  and  can  not  be 
divided  into*  several  causes  of  action,  any  more  than  might  a 
bond  or  note  for  the  payment  of  a  sum  of  money  at  one  time." 
The  case  of  Matthias  v.  Cook,  31  111.  84,  announces  the  same 
doctrine. 

It  is  decided  in  Lucas  v.  LeCompte,  42  111.  303,  and  in 
Thompson  v.  Sutton,  51  id.  213,  an  account  composed  of  vari- 
ous items  constitutes  but  one  demand,  and  if  a  party  has  such 
a  demand  against  another,  he  must  bring  his  suit  for  the  ag- 
gregate, and  if,  when  aggregated,  a  justice  of  the  peace  has 
not  jurisdiction,  he  must  go  to  another  forum  having  jurisdic- 
tion. In  the  opinion  in  the  former  case,  public  policy  is 
referred  to  as  forbidding  the  making  of  each  separate  item  of 
an  account  a  demand  and  the  subject  matter  of  a  several  suit, 
and  Camp  v.  Morgan,  Casselberry  v.  Forquer,  and  Matthias  v. 
Cook,  are  referred  to  in  support  of  the  decision,  thus  showing 
the  decision  of  the  court  is  based  on  the  common  law  doctrine 
which  forbids  the  splitting  of  a  demand.  What  is  said  in  the 
same  opinion  in  regard  to  the  statutory  provision  hereinbefore 
considered,  was  wholly  unnecessary  for  the  decision  of  the 
case,  and  is  inconsistent  with  both  earlier  and  later  decisions 
of  this  court. 

The  law,  as  settled  by  the  repeated  determinations  of  this 
court,  is,  that  while  said  section  49  of  the  statute  has  no  appli- 
cation where  the  aggregate  of  the  demands  exceeds  $200,  yet, 
even  where  the  indebtedness  is  more  than  the  $200,  if  it  is  an 
entirety,  grows  out  of  one  contract,  or  constitutes  one  demand, 
then  a  judgment  before  a  justice,  or  in  any  other  court,  for  a 
part  of  the  demand  (a  fraction  of  the  entirety),  will,  on  com- 
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mon  law  grounds  and  for  reasons  of  public  policy,  constitute 
a  bar  to  any  recovery  for  the  residue  of  the  demand.  The 
statute  has  reference  only  to  cases  where  there  are  two  or  more 
demands,  while  the  common  law  doctrine  herein  discussed  is 
based  upon  the  idea  there  is  but  one  demand  or  cause  of  action, 
and  that  an  entirety.  Further,  that  while  an  account  made 
up  of  many  items  is  but  one  demand,  yet,  where  there  are  two 
or  more  promissory  notes,  each  note  constitutes  a  separate 
demand.  These  distinctions  borne  in  mind,  the  various  deci- 
sions of  this  court  are  readily  reconcilable.  The  fact  notes 
are  negotiable,  and  the  further  fact  the  maker  has,  by  his  own 
act,  expressly  carved  out  of  that  which  otherwise  would  be  an 
entire  indebtedness  several  distinct  contracts  and  separate 
demands,  will  account  for  this  latter  distinction. 

We  therefore  conclude  the  circuit  court  did  not  err  in  over- 
ruling the  motion  to  dismiss  the  cause,  or  in  rendering  judg- 
ment in  favor  of  appellee  and  against  appellant. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


The  Wilmington  Coal  Mining  and  Manufacturing  Co. 

v. 
John  Lamb. 

1.  Contract  of  service — when  employee  may  leave  service  and  recover.  Where 
a  written  contract  of  service  provides  that  the  employee  wishing  in  good  faith 
to  leave  the  service  may  do  so  at  any  time,  without  giving  previous  notice,  in 
which  event  all  arrearages  of  pay  shall  be  due  at  the  next  regular  pay  day  there- 
after, the  employee  may  quit  before  the  expiration  of  the  term  and  recover  for 
the  services  performed,  without  being  required  to  show  he  quit  for  good  cause, 
where  there  is  no  proof  showing  he  quit  in  bad  faith. 

2.  Same — of  damages  to  employer,  as  a  set-off.  Where  a  servant  quits  his 
employment  before  the  expiration  of  the  time  of  his  engagement,  under  a  clause 
in  the  contract  giving  him  such  privilege,  it  is  immaterial  whether  his  so 
quitting  damaged  his  employer  or  not,  and  the  latter  can  not  set  off  any  such 
damages  in  an  action  against  him  for  the  wages  due  and  unpaid. 

30—90  III. 
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Appeal  from  the  Appellate  Court  of  the  Second  District ; 
the  Hon.  Joseph  Sibley,  presiding  Justice,  and  the  Hons. 
Edwin  S.  Leland  and  N.  J.  Pillsbury,  Justices. 

This  was  an  action  brought  by  the  appellee  against  the  ap- 
pellant, originally  before  a  justice  of  the  peace,  to  recover  a 
balance  due  on  wages  as  a  miner.  On  appeal  to  the  circuit 
court  the  plaintiff  recovered  judgment  for  $54.17  and  costs. 
On  appeal  to  the  Appellate  Court  of  the  second  district,  the 
judgment  was  affirmed. 

Mr.  Geo.  S.  House,  for  the  appellant. 

Mr.  William  Mooney,  and  Messrs.  Haley  &  O'Don- 
nell,  for  the  appellee. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court : 

On  the  trial  of  this  cause  in  the  circuit  court  the  appellant 
asked  the  witness  Whitcomb  a  question,  as  follows: 

"  Now  I  will  ask  you,  sir,  that,  in  consequence  of  the  plain- 
tiff in  this  case  quitting  work  before  the  first  of  May,  1877,  it 
was  any  damage  to  the  defendant,  the  company,  in  this  case?" 
Appellee  objected  to  the  witness  answering,  and  the  court 
sustained  the  objection. 

Appellant  requested  the  court  to  instruct  the  jury  as  follows : 

"  The  court  instructs  the  jury,  that,  under  the  contract  offered 
in  evidence,  if  the  jury  believe  that  the  plaintiff  went  to  work 
under  said  contract,  then  the  plaintiff  had  no  right  to  quit  the 
employment  of  the  said  defendant  previous  to  the  first  day  of 
May,  1877,  without  good  cause." 

The  court  refused  the  instruction. 

The  appellee  having  recovered  a  verdict  and  judgment  for 
$54.17,  the  appellant  appealed  to  the  Appellate  Court,  where 
the  judgment  was  affirmed.  The  appellant  prayed  for  and 
obtained  an  appeal  to  this  court,  and  it  is  contended  on  behalf 
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of  appellant  that  the  Appellate  Court  erred  in  affirming  the 
judgment,  on  the  ground  that  the  circuit  court  erred  in  refus- 
ing to  allow  the  witness  Whitcomb  to  answer  the  question 
propounded,  and  also  erred  in  refusing  the  instruction  asked  in 
its  favor. 

The  action  was  brought  by  appellee  to  recover  a  balance 
claimed  to  be  due  for  services  in  mining  coal  in  appellant's 
mine.  Appellant  claimed  that  appellee  performed  the  labor 
under  a  written  contract.     This  is  denied  by  appellee. 

We  do  not,  however,  regard  it  material,  so  far  as  the  decision 
of  the  questions  presented  is  concerned,  whether  the  labor 
was  performed  under  a  written  contract  or  without  any  con- 
tract. Conceding  that  the  services  were  rendered  under  the 
contract,  as  claimed  by  appellant,  did  the  court  err  in  refusing 
the  instruction  and  in  rejecting  the  offered  evidence?  The 
answer  to  this  inquiry  must  depend  upon  the  terms  and  con- 
ditions of  the  contract. 

In  the  first  part  of  the  contract  it  is  declared,  that  "  the 
said  party  of  the  second  part  has  agreed,  and  by  these  presents 
does  agree,  to  enter  into  the  employment  of  the  said  party  of 
the  first  part  as  a  miner  of  coal,  to  commence  on  the  —  day 
of  June,  A.  D.  1876,  and  continue  therein  until  the  first  day 
of  May,  1877,  and  to  abide  by  and  adhere  to  and  observe  the 
rules  and  regulations  hereto  appended,  which  are  made  a  part 
of  this  contract." 

Rule  four,  appended  to  the  contract,  which,  by  its  terms,  is 
a  part  thereof,  declares : 

"Any  employee  may  be  discharged  at  any  time  without  pre- 
vious notice;  and  any  employee  wishing  in  good  faith  to  leave 
the  company's  service  may  do  so  at  any  time  without  giving 
previous  notice,  but  all  arrearages  of  pay  will  be  due  and  pay- 
able at  the  next  regular  pay  day  after  leaving  said  employment: 
Provided,  when  an  employee  is  discharged  by  the  company,  a 
due  bill,  maturing  on  the  next  pay  day,  will  be  given  him  for 
his  balance." 

It  appears,  ,from  the  record,  that  appellee  quit  the  service 
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of  appellant  before  the  first  day  of  May,  1877,  but  the  record 
contains  no  proof  that  he  quit  in  bad  faith  or  for  any  evil-dis- 
posed purpose.  The  contract  gave  appellee  the  right  to  leave 
at  any  time  he  saw  proper  in  good  faith  to  do  so,  and  upon 
leaving,  under  regulation  four,  the  payment  for  services  ren- 
dered would  fall  due  on  the  next  regular  pay  day. 

Under  such  circumstances  the  instruction  of  appellant  which 
the  court  refused  was  erroneous,  for  the  reason  it  declared  that 
under  the  contract  appellee  had  no  right  to  quit  the  employ- 
ment of  appellant  before  the  first  day  of  May,  1877,  without 
good  cause,  when  the  contract  in  express  terms  conferred  the 
right  whether  there  was  good  cause  or  not. 

In  regard  to  the  rejected  evidence  it  is  apparent  the  answer 
to  the  question  would  have  been  immaterial.  It  may  be  true 
appellant  was  damaged  because  appellee  quit  his  service,  but 
when  the  contract  gave  him  the  right  to  leave  at  any  time  he 
saw  proper,  the  damages  could  not  be  set  off  against  the  amount 
which  was  due  appellee. 

This  disposes  of  all  questions  properly  presented  by  the 
record,  and  as  we  perceive  no  error  in  the  ruling  of  the  Ap- 
pellate Court,  the  judgment  will  be  affirmed. 

Judgment  affirmed. 


William  B.  Clapp 

v. 

Albert  Rauch. 

1.  Practice — rule  for  trying  cases  out  of  their  order.  A  rule  of  court  for  the 
trial  of  cases  out  of  their  order  on  the  docket,  upon  notice  and  motion  based 
upon  affidavit  of  the  plaintiff's  attorney  that  he  believes  the  defense  is  only 
made  for  delay,  is  void,  and  repugnant  to  the  Practice  act,  and  the  constitution 
requiring  uniformity  of  practice  in  courts  of  record,  and  it  is  error  to  advance 
a  cause  under  such  a  rule. 

2.  Same — trying  cases  out  of  order  on  docket.  The  statute  authorizes  causes 
to  be  tried  out  of  their  order  when  sufficient  cause  exists,  but  it  does  not  con- 
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template  a  rule  of  this  character;  that  would  defeat  the  statute  itself.  Belief 
of  counsel,  sworn  to,  that  a  defense  is  made  merely  for  delay,  does  not  afford 
the  necessary  ground  for  trying  a  case  out  of  its  order. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Eldridge  &  Tourtellotte,  for  the  appellant. 

Mr.  J.  W.  Waughop,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  in  the  Superior 
Court  of  Cook  county,  on  a  promissory  note  for  $750,  executed 
by  appellant  to  the  American  Manufacturing  Company,  bear- 
ing ten  per  cent  interest.  There  was  one  special  count  on  the 
note,  and  the  usual  common  counts  were  attached.  Plaintiff 
filed  with  the  declaration  an  affidavit  of  the  amount  claimed 
to  be  due.  Defendant  interposed  the  plea  of  the  general  issue, 
and  filed  therewith  an  affidavit  of  merits  in  accordance  with 
the  statute  in  relation  to  practice. 

Under  leave  of  the  court  defendant  subsequently  filed  a 
number  of  special  pleas.  They  were,  fraud  in  obtaining  the 
note,  want  of  consideration,  representations  and  guaranty  by 
payee  that  dividends  from  stock  for  which  the  note  was  given 
would  pay  it,  and  averring  the  representations  were  falsely 
made,  etc.,  and  that  plaintiff  received  the  note  with  full 
knowledge  of  all  defenses,  and  received  it  after  maturity. 
Defendant  also  filed  two  pleas  verified  by  affidavit,  denying 
the  indorsement  of  the  note  by  the  payee.  To  all  the  pleas 
plaintiff  filed  replications. 

Defendant  also,  on  filing  the  special  pleas,  filed  an  affidavit 
setting  out  in  detail  the  particulars  of  his  defense.  Subse- 
quently, and  after  issue  had  been  joined  on  the  pleas,  plaintiff's 
attorney  filed  an  affidavit  stating  that  he  believed  that  the 
defense  was  only  made  for  delay,  and  he  served  notice  on 
defendant  that  he  would,  on  a  day  specifically  named,  bring 
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the  case  on  for  trial.  On  the  day  named  plaintiff  moved  the 
court  that  the  case  be  taken  up  and  tried  out  of  its  order  on 
the  docket,  which  motion  was  allowed  by  the  court,  and  the 
cause  taken  up  and  tried  out  of  its  order  and  before  it  was 
reached  in  its  order  under  the  five-day  rule  of  the  court; — to 
all  of  which  defendant  objected  and  at  the  time  excepted,  and 
now  urges  a  reversal  of  the  judgment  rendered  against  him  on 
the  trial. 

We  have  held  that  the  rule  under  which  appellant  was  com- 
pelled to  proceed  to  trial  in  this  case,  before  it  was  regularly 
reached  on  the  docket,  was  void,  and  repugnant  to  the  Practice 
act,  and  the  constitution  requiring  uniformity  of  practice  in 
courts  of  record.  See  Fisher  v.  National  Bank,  etc.  73  111. 
34,  Angel  v.  Plume  and  Atwood  Manufacturing  Company, 
id.  412;  Griswold  v.  Shaw,  79  id.  449,  and  Coursen  v.  Hixon, 
78  id.  339.  These  cases  are  conclusive,  and  require  a  reversal 
of  the  judgment  in  this  case. 

The  statute  authorizes  causes  to  be  tried  out  of  their  order 
when  sufficient  cause  exists,  but  it  does  not  contemplate  a  rule 
of  this  character;  that  would  defeat  the  statute  itself. 

In  this  case  there  were  no  grounds  shown  except  those  speci- 
fied in  the  rule,  and  they  do  not  afford  the  necessary  grounds 
for  trying  the  case  out  of  its  order. 

The  judgment  must,  therefore,  be  reversed,  and  the  cause 

remanded. 

Judgment  reversed. 


J.  F.  Moore 

v. 
C.  S.  Wright. 


1.  Practice — objection  to  evidence  must  be  made  on  trial.  Objection  to  the 
admission  of  secondary  evidence  of  the  contents  of  a  writing,  on  the  ground 
of  the  insufficiency  of  the  notice  to  the  other  party  to  produce  the  original, 
must  be  made  on  the  trial,  and  can  not  be  made  in  this  court  for  the  first  time. 
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2.  Evidence — proof  of  loss  of  note  to  admit  secondary  evidence.  Where  a 
note  with  its  indorsements  of  payments  is  used  on  the  trial  before  a  justice  of 
the  peace,  and  on  appeal  is  not  found,  in  order  to  admit  secondary  evidence 
of  its  contents,  the  testimony  of  the  justice  and  the  plaintiff's  attorney  ought 
to  be  taken,  in  addition  to  that  of  the  plaintiff  that  the  note  could  not  be  found 
after  diligent  and  careful  search. 

3.  Same — defendant  failing  to  testify  in  his  own  case.  It  is  a  personal  privi- 
lege, that  a  defendant  in  a  civil  suit  has,  whether  to  testify  in  his  own  behalf, 
and  if  he  fails  to  avail  of  the  right,  it  is  error  for  the  court,  in  an  instruction, 
to  call  the  attention  of  the  jury  to  the  fact  in  any  wayf 

4.  Admission — where  part  is  given,  party  has  the  right  to  the  whole.  Where 
a  defendant's  admission  is  proved,  that  a  copy  of  a  note  presented  was  a  true 
copy  of  the  original  and  the  indorsements  thereon,  the  defendant  will  be  enti- 
tled to  prove  that  he  stated  at  the  same  time,  and  respecting  the  same  subject 
matter,  that  he  had  paid  $75  which,  was  not  indorsed  on  the  note,  and  it  is 
error  to  exclude  such  proof.  Where  a  party's  admissions  are  called  for,  the 
party  calling  for  the  same  is  bound  to  take  all  the  other  party  said  upon  the 
occasion  concerning  the  matter  in  dispute,  whether  it  makes  for  or  against 
him. 

5.  Instructions — calling  attention  to  parts  of  the  evidence  only.  It  is  the 
duty  of  the  jury  to  consider  all  the  testimony  in  the  case,  as  well  that  which 
makes  for  the  defendant  as  for  the  plaintiff,  and  it  is  error  for  the  court 
to  direct  the  attention  of  the  jury  to  the  principal  facts  relied  on  by  the  plain- 
tiff, as  giving  undue  importance  to  a  part  of  the  facts. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

On  the  trial  of  this  case  in  the  circuit  court  the  plaintiff 
called  a  witness,  who  testified  that  on  the  second  trial  of  the 
cause  before  the  justice  of  the  peace  the  defendant  was  sworn, 
and  in  his  testimony  admitted  that  the  copy  of  the  note  pro- 
duced by  the  plaintiff  was  a  true  copy  of  the  original  and  of 
the  indorsements  thereon.  On  cross-examination,  the  witness 
stated  that  the  defendant,  in  the  same  statement,  said  he  had 
made  a  payment  of  $75  to  T.  G.  Wright  on  the  note,  which 
was  not  indorsed.  This  part  of  the  evidence  the  court,  on 
the  motion  of  the  plaintiff,  excluded  from  the  jury,  and  the 
defendant  excepted. 

The  second  of  plaintiff's  instructions  told  the  jury,  "that 
under  the  law,  the  defendant  could  have  (had  he  desired)  de- 
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nied  that  he  ever  acknowledged  or  admitted  that  the  writing 
offered  in  evidence  by  plaintiff  as  a  copy  of  the  note,  was  such 
copy,  if  the  acknowledgment  or  admission  was  made  after 
the  death  of  the  payee  named  in  the  note,  if  the  jury  believe, 
from  the  evidence,  that  he  (defendant)  made  any  such  ad- 
mission. " 

Messrs.  Hill  &  Dibbell,  for  the  appellant. 
Messrs.  Needham  &  Miller,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  upon  a  promissory  note  made  payable  to 
Thomas  G.  Wright,  since  deceased,  and  was  brought  by  his 
administrator  originally  before  a  justice  of  the  peace.  On  the 
trial  before  the  justice,  the  note,  with  its  indorsements  of 
payments,  was  introduced  and  read  as  evidence  to  the  jury. 
Since  that  trial  the  original  note  has  not  been  seen.  There 
is  some  evidence  tending  to  show  it  was  placed  in  a  memoran- 
dum book  belonging  to  defendant,  and  may  have  been  inad- 
vertently taken  away  by  him,  but  of  that  there  is  no  reliable 
evidence. 

On  the  trial  in  the  circuit  court,  plaintiff,  by  way  of  prov- 
ing the  contents  of  the  lost  note,  gave  in  evidence,  over  the 
objection  of  defendant,  what  he  testified  was  a  true  copy  of 
the  original  note  and  indorsements.  It  is  now  said  it  was 
error  to  admit  the  copy,  because  the  notice  to  defendant 
to  produce  the  original  said  to  be  in  his  possession  was  not 
sufficient.  There  is  nothing  in  the  record  that  shows  that 
objection  was  taken  when  the  copy  of  the  note  was  offered 
in  evidence,  and  it  can  not  be  made  for  the  first  time  in  this 
court.  But  as  this  judgment  is  to  be  reversed  for  another 
cause,  it  will  not  be  necessary  to  remark  further  on  this  branch 
of  the  case. 

As  to  the  lost  note,  the  testimony  of  the  justice  before  whom 
the  trial  was  had,  and  into  whose  hands  it  might  be  expected 
to  come  as  a  part  of  the  files  of  the  cause,  and   that  of  the 
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attorney  of  plaintiff,  ought  to  have  been  taken,  in  addition  to 
that  of  plaintiff  that  the  note  could  not  be  found  after  dili- 
gent and  careful  search. 

Both  instructions  given  for  plaintiff  are  objectionable  and 
ought  not  to  have  been  given.  The  first  of  the  series  directs 
the  attention  of  the  jury  to  certain  principal  facts  upon  which 
plaintiff  relies,  and  tells  them,  if  they  believe,  from  the  evi- 
dence, such  facts  have  been  proved,  they  will  find  for  plain- 
tiff. This  instruction  is  wrong,  as  it  only  presents  a  partial 
view  of  the  facts.  It  is  the  duty  of  the  jury  to  consider  all 
the  testimony  in  the  case,  as  well  that  which  makes  for  de- 
fendant as  for  plaintiff,  and  for  the  court  to  direct  them  to 
consider  certain  facts  is  to  give  undue  importance  to  them, 
and  is  serious  error. 

The  second  instruction  is  still  more  objectionable.  It  was 
a  personal  privilege,  that  defendant  could  avail  of  at  his  elec- 
tion, whether  he  would  become  a  witness  in  his  own  behalf, 
with  which  the  jury  had  nothing  to  do,  and  it  was  not  proper 
for  the  court  to  call  their  attention  to  the  subject  in  any  way. 
It  may  have  prejudiced  defendant's  cause. 

But  the  gravest  error  in  the  record  is  the  exclusion  of 
proper  evidence  offered  by  defendant.  On  a  former  trial,  de- 
fendant was  called  as  a  witness,  and,  it  is  said,  admitted  that 
the  copy  of  the  note  presented  was  a  true  copy  of  the  original 
and  the  indorsements  thereon,  and  on  the  trial  in  the  circuit 
court,  plaintiff  undertook  to  give  in  evidence  his  admissions 
made  in  his  testimony.  On  cross-examination  the  witness 
was  asked  if  defendant  did  not,  in  the  same  conversation,  say 
that  there  had  been  other  payments  made  on  the  note  that 
were  not  indorsed  on  it,  and  witness  replied  that  he  said  he 
had  paid  deceased  $75  that  was  not  indorsed  on  the  note. 
The  court,  on  motion  of  plaintiff,  excluded  the  answer  of  the 
witness  from  the  consideration  of  the  jury,  and  that,  we  think, 
was  error.  It  was  a  part  of  the  same  admission  and  related 
to  the  same  subject  matter,  and  if  plaintiff  called  for  defend- 
ant's admission,  he  was  bound  to  take  all  he  said  upon  that 
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occasion  concerning  the  matter  in  dispute,  whether  it  was  for 
or  against  him. 

Most  of  defendant's  refused  instructions  had  reference  to 
proof  of  the  loss  of  the  note,  and  as  that  question  may  not 
arise  on  another  trial,  we  have  not  deemed  it  necessary  to  re- 
mark upon  them. 

For  the  reasons  indicated  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


Truman  Eldridge 

v. 

Clement  Pierce  et  al. 

1.  Pleading — as  to  homestead  right.  Where  a  complainant,  seeking  to  fore- 
close a  mortgage,  in  his  bill  alleges  that  the  premises,  at  the  time  of  the  exe- 
cution of  the  mortgage,  were  occupied  by  the  mortgagor  and  his  wife  and 
family  as  a  homestead,  and  seeks  to  avoid  the  right  by  charging  a  subsequent 
abandonment  of  the  premises  after  the  execution  of  a  second  mortgage,  he  can 
not  be  allowed  to  urge  that  the  answer  of  the  second  mortgagee  does  not  set 
up  such  facts  as  to  clearly  show  the  existence  of  the  mortgagor's  right  of 
homestead.  The  second  mortgagee  may  act  on  such  admission  in  the  bill,  and 
controvert  the  question  of  abandonment  and  its  effect  on  the  rights  of  the 
parties. 

2.  Where  the  complainant  undertakes  to  anticipate  a  defense  by  alleging 
a  state  of  facts  designed  to  show  its  invalidity,  he  will  relieve  his  adversary 
from  specifically  setting  up  his  defense,  and  authorize  him  to  accept  the  issue 
presented  and  limit  his  allegations  and  proofs  to  that  issue. 

3.  Homestead — nature  of  the  right.  The  statutes  relating  to  homesteads  in 
force  prior  to  July  1,  1873,  created  no  new  estate,  but  simply  an  exemption, 
and  when  the  holder  of  the  homestead  conveyed  without  relinquishing  the  ex- 
emption, he  transferred  the  fee,  but  the  operation  of  the  deed  was  suspended 
until  the  premises  were  abandoned,  or  possession  surrendered, — and  such  ex- 
emption did  not  affect  the  rights  of  heirs  or  devisees. 

4.  By  the  statute  which  took  effect  July  1,  1873,  an  estate  of  homestead  is 
created — an  estate  before  unknown  to  the  law.  This  new  estate  is  limited 
only  as  to  its  value,  being  $1000,  and  not  by  any  specific  degree  of  interest  or 
character  of  title  in  the  particular  property  to  which  it  attaches.     If  the  prop- 
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erty  does  not  exceed  $1000  in  value,  the  estate  embraces  the  entire  title  and 
interest  of  the  householder  therein,  leaving  no  separate  interest  in  him  to 
which  liens  can  attach,  or  which  he  can  alien  distinct  from  the  estate  of  home- 
stead. If  it  exceeds  this  sum  in  value,  the  excess  is  liable  to  the  same  liens, 
and  may  be  aliened  in  the  same  manner  as  his  other  real  property. 

5.  Same — householder  may  alien  his  estate  of  homestead  free  from  claim  of 
creditors.  A  householder  having  an  estate  of  homestead,  may  alien  the  prop- 
erty in  which  it  exists,  to  the  extent  of  $1000,  without  regard  to  his  creditors, 
provided  it  is  done  in  accordance  with  the  requirements  of  the  statute ;  and 
the  surrender  of  possession  to  the  grantee,  in  such  case,  is  not  an  abandon- 
ment of  the  homestead  so  as  to  subject  it  to  the  claims  of  creditors  or  prior 
grantees  under  conveyances  which  fail  to  pass  the  estate. 

6.  Same — abandonment  does  not  pass  the  estate,  but  only  extinguishes  it.  The 
estate  of  homestead  is  upon  condition  that  the  homestead  shall  not  be  volun- 
tarily surrendered  or  abandoned,  and  is  extinguished  by  a  failure  of  the  con- 
dition. The  abandonment,  whether  pursuant  to  an  insufficient  conveyance  or 
without  any  conveyance,  does  not  pass  the  estate  of  homestead,  but  extin- 
guishes it,  leaving  the  property  thereafter  to  be  dealt  with  as  other  property. 

7.  Same — act  embraces  mortgages  and  deeds  of  trust.  Mortgages  and  deeds 
of  trust,  being  conveyances  upon  condition,  are  clearly  within  both  the  letter 
and  spirit  of  the  act  relating  to  homesteads,  and  must  be  executed  and  ac- 
knowledged in  accordance  with  the  requirements  of  the  laws  respecting  the 
alienation  of  homesteads. 

8.  Where  a  householder,  occupying  premises  with  his  wife  and  family,  as 
a  homestead,  executed  a  mortgage  thereon,  which  was  insufficient  to  waive  or 
release  the  homestead  estate  therein,  and  afterwards  he  and  his  wife  executed 
two  other  mortgages  in  accordance  with  the  statute,  and  then  surrendered 
possession  under  the  two  last  mortgages,  it  was  held,  that  the  last  mortgages 
were  entitled  to  priority  over  the  first  to  the  extent  of  $1000. 

9.  Statute — exclusion  by  implication.  Where  a  statute  creating  a  right 
makes  certain  express  exceptions,  it,  by  necessary  implication,  excludes  any 
other  exceptions. 

Appeal  from  the  Circuit  Court  of  Warren  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Bill  was  filed  by  Clement  L.  Pierce  and  John  L.  Wood- 
mansee,  in  the  court  below,  against  Truman  Eldridge  and 
others,  praying  for  the  foreclosure  of  a  mortgage.  It  is  al- 
leged that  the  mortgage  was  executed  by  Joseph  Woods,  on 
the  8th  of  September,  1873,  to  Pliny  F.  Axtel,  on  lot  2,  in 
block  9,  and  the  north  one-fifth  of  lot  3,  in  block  9,  in  the 
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town  of  Roseville,  in  Warren  county,  to  secure  the  payment  of 
two  promissory  notes  of  the  same  date,  given  by  Woods  to 
Axtel,  each  for  the  sum  of  .$100,  one  payable  in  one  year  and 
the  other  in  two  years  from  date,  and  bearing  interest  at  the 
rate  of  ten  per  cent  per  annum;  that  the  notes  and  mortgage 
have  been  duly  assigned  and  transferred  to  the  complainants 
for  a  valuable  consideration,  and  that  the  notes  remain  unpaid. 

It  is  further  alleged,  that  before  the  making  of  the  mort- 
gage, and  on  the  —  day  of ,  1873,  Truman  Eldridge,  and 

Alina  Eldridge,  his  wife,  being  then  seized  in  fee  of  the  prop- 
erty described  in  the  mortgage,  conveyed  the  same,  by  deed 
properly  acknowledged,  to  Joseph  Woods,  in  fee  simple  ;  that 
this  deed  was  never  recorded,  and  is  lost,  but  that,  at  the  time 
of  the  execution  of  the  mortgage,  Joseph  Woods  had  in  his 
possession  the  said  deed,  and  he  and  his  wife  were  residing 
upon  said  premises;  that  on  8th  of  October,  1874,  said  Tru- 
man Eldridge,  for  the  alleged  consideration  of  $240,  conveyed 
said  property  in  fee  to  Isabel  L.  Woods,  wife  of  said  Joseph 
Woods;  that  on  the  same  day,  the  said  Isabel  L.  Woods,  and 
her  husband,  Joseph  Woods,  mortgaged  the  same  pjbperty 
back  to  Truman  Eldridge,  purporting  thereby  to  secure  the 
payment  of  five  promissory  notes  signed  by  the  said  Isabel  L. 
Woods  and  Joseph  Woods,  for  the  aggregate  sum  of  $185.50; 
that  on  the  24th  of  February,  1875,  the  said  Isabel  L.  Woods 
and  Joseph  Woods,  by  their  mortgage  deed  of  that  date, 
mortgaged  the  same  property  to  Truman  Eldridge  for  the 
alleged  purpose  of  securing  the  payment  of  six  promissory 
notes  of  the  said  Isabel  L.  Woods  and  Joseph  Woods,  for  the 
sum  of  $50  each.  It  is  then  charged  that  the  conveyance  from 
Eldridge  to  Isabel  L.  Woods,  and  the  mortgages  from  Isabel 
L.  Woods  and  Joseph  Woods  to  Truman  Eldridge,  are  fraud- 
ulent and  void,  so  far  as  the  rights  of  the  complainants  are 
concerned,  and  that  the  mortgage  given  to  Axtel,  and  by  him 
assigned  to  the  complainants,  is  paramount. 

Truman  Eldridge  answered  the  bill,  admitting  the  execution 
of  the  deeds,  mortgages,  etc.,  as  alleged  in  the  bill,  but  deny- 
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ing  that  the  mortgage  of  Woods  to  Axtel  was  valid,  as  to  the 
homestead  of  Woods,  because  it  was  executed  by  Woods  only, 
and,  at  that  time,  he  was  a  married  man  and  his  wife  did  not 
join  in  the  execution  of  the  mortgage.  He  admits  that,  at  the 
time  of  the  execution  of  the  mortgage  to  Axtel,  Woods  and  his 
wife  were  in  possession  of  the  premises,  residing  upon  the  same, 
by  virtue  of  his  deed  to  Woods.  He  denies  that  the  two 
mortgages  executed  by  Isabel  L.  Woods,  and  Joseph  Woods, 
her  husband,  to  himself,  are  fraudulent  and  void  as  to  the 
rights  of  the  complainants,  or  subordinate  to  the  rights  of  the 
complainants,  but  insists  that  they  are  paramount  to  their 
rights.  He  charges  that  Joseph  Woods,  and  Isabel  L.  Woods, 
his  wife,  were  entitled  to  a  homestead  in  the  premises  described 
in  the  bill  under  their  original  purchase  of  the  same  from  the 
respondent,  to  the  extent  of  $1000,  for  purposes  either  of  oc- 
cupation or  sale,  against  all  rights  of  complainants  ;  that  said 
Isabel  L.  Woods,  and  Joseph  Woods,  her  husband,  mortgaged 
their  homestead  right  in  said  property  by  the  said  two  mort- 
gages to  himself,  and  that  neither  of  the  promissory  notes 
secured  by  the  mortgages  has  been  paid,  and  that  the  said 
Isabel  L.  and  Joseph  Woods  delivered  to  the  respondent  the 
possession  of  the  premises  in  the  bill  described,  and  agreed 
with  him  that  he  should  retain  such  possession  until  the  pay- 
ment of  the  notes  secured  by  the  two  mortgages. 

Afterwards,  by  leave  of  the  court,  complainants  amended 
their  bill  by  adding,  in  the  24th  line  of  the  second  folio,  after 
the  word  "appear,"  "  that  the  said  Joseph  Woods,  having  a 
family,  at  the  time  of  the  execution  of  said  mortgage,  occupied 
said  mortgaged  premises  with  his  wife,  Isabel  L.  Woods,  and 
his  family,  as  a  homestead,  and  continued  to  occupy  the  same 
as  such  until  on  or  about  the  first  day  of  March,  1875,  at 
which  time  said  Joseph  Woods,  together  with  his  wife,  Isabel 
L.  Woods,  and  his  family,  permanently  abandoned  said  pre- 
mises, as  such  homestead,  and  removed  to  the  State  of  Color- 
ado, and  has  remained  and  continued  to  reside  in  said  State 
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To  this  amendment  Truman  Eldridge  answered,  admitting 
the  occupation  of  the  premises  as  a  homestead  by  Woods  and 
family  until  about  the  first  of  March,  1875,  but  denying  that 
they  abandoned  the  premises,  but  alleging  that  Woods  and 
wife,  being  unable  to  pay  off  their  mortgages  to  respondent, 
surrendered  to  respondent  possession  of  the  premises  and  the 
homestead  which  they  had  therein,  to  be  held  and  enjoyed  by 
him  until  his  claims  were  liquidated. 

The  cause  was  heard  on  bill,  answer  and  proofs,  and  the 
court  decreed  a  foreclosure  of  the  Axtel  mortgage,  as  prayed 
in  the  bill,  subordinating  the  rights  of  Eldridge,  under  his 
mortgages,  to  those  of  the  complainants  under  the  Axtel 
mortgage. 

Messrs.  Stewart,  Phelps  &  Grier,  for  the  appellant. 

Mr.  J.  M.  Kirkpatrick,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Preliminary  to  a  consideration  of  the  main  question  arising 
on  this  record,  it  is  necessary  to  notice  an  objection  urged  by 
appellees'  counsel,  to  the  pleadings.  It  is  insisted  Eldridge 
does  not,  in  his  answer,  set  up  such  facts  as  clearly  show  that 
the  Woods  had  a  homestead  right  in  the  property  covered  by 
the  mortgages,  when  the  mortgage  to  Axtel  was  executed. 
Under  the  pleadings,  this  was  not  made  a  question  on  the  trial 
below.  Appellees,  by  their  bill  as  amended,  expressly  allege 
that  the  property  was  occupied  by  "Joseph  Woods,  and  his 
wife,  Isabel  L.  Woods,  and  his  family,  as  a  homestead/'  when 
the  mortgage  to  Axtel  was  executed,  and  thereafter  until  the 
first  of  March,  1875.  Instead  of  presenting  an  issue  whether 
the  homestead  right  existed  as  against  the  rights  of  the  mort- 
gagee, it  is,  in  general  terms,  admitted  that  such  right  did 
exist,  and  the  bill  seeks  to  avoid  its  effect  by  the  allegation 
that  on  the  first  day  of  March,  1875,  the  Woods  abandoned 
their  homestead,  and  by  the  act  of  abandonment  the  property 
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became  subject  to  the  Axtel  mortgage.  The  answer  admits 
the  existence  of  the  homestead  right,  but  puts  in  issue  only 
the  fact  and  effect  of  the  abandonment  alleged.  Upon  this 
issue  the  cause  was  submitted  and  evidence  heard  and  the  de- 
cree rendered. 

It  does  not  lie  in  the  power  of  appellees  to  now  abandon 
the  issue  they  tendered,  and  urge  that  the  facts  alleged  were 
not  specific  enough  to  present  the  issue.  When  they  under- 
took to  anticipate  the  defense  by  alleging  a  state  of  facts  de- 
signed to  show  its  invalidity,  they  relieved  their  adversaries 
from  specifically  setting  up  their  defense,  and  authorized  them 
to  accept  the  issue  presented,  and  limit  their  allegations  and 
proofs  to  that  issue.  Hall  et  al.  v.  Fullerton,  69  111.  451 ; 
Williams  v.  Rhodes  et  al.  81  id.  571. 

The  mortgage  to  Axtel  was  executed  by  Joseph  Woods,  on 
the  8th  of  September,  1873.  It  was  not  signed  or  acknowl- 
edged by  Isabel  L.  Woods,  his  wife,  nor  did  it  purport  to 
convey  the  estate  of  homestead,  nor  did  the  certificate  of 
acknowledgment  purport  that  such  estate  was  released  or 
waived.  The  mortgages  to  appellant,  Eldridge,  were  exe- 
cuted— the  first  on  the  8th  of  October,  1874,  and  the  second 
on  the  24th  of  February,  1875,  and  both  purport  to  convey 
allright  of  homestead,  are  signed  by  Joseph  Woods  and  Isa- 
bel L.  Woods,  his  wife,  and  in  the  certificates  of  acknowledg- 
ment there  are  proper  clauses  showing  that  the  right  of 
homestead  is  relinquished.  The  abandonment  of  the  premises, 
alleged  and  proved,  was  not  until  the  1st  of  March,  1875, — 
some  days  after  the  execution  of  the  last  mortgage. 

The  question,  therefore,  is,  are  appellant's  mortgages  junior 
and  subordinate  to  the  Axtel  mortgage  in  all  respects,  and 
without  regard  to  the  value  of  the  property  mortgaged,  as 
decreed  by  the  court  below. 

The  statute  in  relation  to  homestead  exemptions,  in  force 
prior  to  the  act  on  that  subject  which  took  effect  on  the  1st 
of  July,  1873,  provided  only  that  there  should  "  be  exempt 
from  levy  and  forced  sale"  etc.,  the  lot  of  ground,  etc.,  occu- 
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pied  as  a  homestead,  to  the  value  of  $1000,  and  that  "  no 
release  or  waiver  of  such  exemption"  should  be  valid,  except 
in  the  mode  therein  prescribed.  Gross'  Statutes  of  1869,  p. 
327.  It  was  held  that  this  did  not  create  a  new  estate,  but 
simply  an  exemption;  and  where  the  holder  of  the  homestead 
conveyed  without  relinquishing  the  exemption,  he  transferred 
the  fee,  but  the  operation  of  the  deed  was  suspended  until  the 
premises  were  abandoned  or  possession  was  surrendered. 
McDonald  v.  Crandall,  43  111.  231  •  Coe  et  al.  v.  Smith,  47  id. 
225;  Hewitt  v.  Templeton,  48  id.  367;  Hartivell  et  al.  v. 
McDonald,  69  id.  293.  And,  also,  that  the  exemption  did  not 
affect  the  rights  of  heirs  or  devisees.  Turner  v.  Bennett,  70 
111.  263;  Eggleston  v.  Eggleston  et  al.  72  id.  24;  Fight  v.  Holt, 
80  id.  84;  Sontag  v.  Schmisseur  et  al.  76  id.  541. 

The  phraseology  of  the  act  in  force  July  1,  1873,  leaves  no 
room  for  doubt  that  the  General  Assembly  designed  to  change 
the  law  in  both  these  respects.  To  meet  the  objection  that 
the  former  acts  created  no  new  estate,  it  expressly  declares 
that  "  every  householder/'  etc.,  shall  be  entitled  to  an  estate 
of  homestead  to  the  extent  in  value  of  $1000, — thus  creating 
a  new  estate;  and,  to  meet  the  objection  that  the  former  ex- 
emption did  not  affect  the  rights  of  heirs  and  devisees,  it 
declares  that  such  homestead  (i.  e.,  the  estate  of  homestead  to 
the  extent  in  value  of  $1000,)  shall  not  only  be  exempt  from 
attachment,  judgment,  levy  or  execution,  sale  for  the  payment 
of  debts,  or  other  purposes,  but  that  it  shall  also  be  exempt 
from  the  laws  of  conveyance,  descent  and  devise,  except  as 
therein  provided.  Rev.  Stat.  1874,  p.  497,  §  1.  So,  also,  in 
the  fourth  section,  in  providing  the  manner  of  release,  waiver 
or  conveyance,  instead  of  following  the  language  of  the  former 
acts,  which  use  the  word  "exemption  "  only,  in  describing  the 
interest  of  the  householder,  the  language  is,  "no  release, 
waiver  or  conveyance  of  the  estate  shall  be  valid,  unless,"  etc. 
And  in  the  sixth  section  it  is  enacted:  "When  a  homestead 
is  conveyed  by  the  owner  thereof,  such  conveyance  shall  not 
subject  the  premises  to  any  lien  or  incumbrance  to  which  it 
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would  not  have  been  subject  in  the  hands  of  such  owner;  and 
the  proceeds  thereof,  to  the  extent  of  the  amount  of  $1000, 
shall  be  exempt  from  execution  or  other  process  for  one  year 
after  the  receipt  thereof  by  the  person  entitled  to  the  exemp- 
tion, and,  if  reinvested  in  a  homestead,  the  same  shall  be 
entitled  to  the  same  exemption  as  the  original  homestead." 

It  would  be  difficult  to  employ  language  more  clearly  ex- 
pressing that  the  householder  is  now  invested  with  an  estate 
(one  before  unknown  to  the  law)  of  homestead,  to  the  extent 
in  value  of  $1000,  which  can  only  be  incumbered  or  aliened 
in  the  mode  prescribed  by  the  statute.  Where  the  property 
in  which  this  estate  exists  exceeds  in  value  $1000,  the  excess 
is  plainly  unaffected  by  the  estate — that  is  to  say,  the  excess 
is  liable  to  the  same  lien  of  judgment,  attachment,  etc.,  and 
to  be  aliened  in  the  same  manner  that  other  real  property  of 
the  householder  is.  Where,  however,  the  property  does  not 
exceed  in  value  $1000,  the  estate  embraces  the  entire  title  and 
interest  of  the  householder  therein,  leaving  no  separate  inter- 
est in  him  to  which  liens  can  attach  or  which  he  can  alien, 
distinct  from  the  estate  of  homestead.  To  ascertain  whether, 
in  a  given  case,  the  householder  has  an  interest  in  the  prop- 
erty he  occupies  as  a  homestead,  beyond  and  distinct  from  his 
estate  of  homestead,  it  is  only  necessary  to  keep  in  mind  that 
the  estate  of  homestead  is  limited  by  no  specific  degree  of  in- 
terest or  character  of  title  in  the  particular  property,  but  is 
measured  and  defined  entirely  by  the  value  of  the  interest  and 
title  which  the  householder  actually  has, — in  other  words,  it 
is  value  and  not  quantity  or  extent  of  interest  that  controls. 
The  $1000  in  value  belongs  to  the  householder,  free  from  all 
claims  of  creditors  and  others.  He  may,  to  the  extent  of  that, 
alien  the  property  in  which  the  interest  exists,  without  regard 
to  his  creditors,  but  can  only  do  so  by  observing  the  require- 
ments of  the  statute;  and,  whatever  he  may  own  of  value  in 
the  property,  beyond  that  amount,  is  liable  to  be  sold  by  cred- 
itors and  aliened  by  the  householder,  the  same  as  any  other 
property  in  which  there  is  no  claim  on  account  of  homestead. 
31—90  III. 
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But  counsel  insists,  that  if  a  mortgage  or  deed,  without  a 
release  or  waiver  of  the  estate  of  homestead,  can  not,  in  any 
manner,  affect  the  title  to  the  property  purporting  to  be  con- 
veyed, it  is  impossible  that  title  can  be  transferred  by  an 
abandonment  of  the  premises;  and  yet  he  insists  the  statute 
expressly  provides  that  it  may  be  so  transferred. 

This  position  is  assumed  without  due  attention  to  the  lan- 
guage of  the  statute.  It  is  nowhere  provided  that  mere  aban- 
donment shall  have  the  effect  of  vesting  the  estate  in  the 
grantee  of  a  prior  insufficient  deed.  The  estate  is  upon  con- 
dition, and,  of  course,  may  be  extinguished  by  the  failure  of 
the  condition.  The  condition  is,  that  the  homestead  shall  not 
be  voluntarily  surrendered  or  abandoned.  Voluntary  aban- 
donment, not  pursuant  to  a  conveyance,  would  extinguish  the 
estate  (not  pass  the  title),  leaving  the  property  to  be  thereafter 
dealt  with  as  other  property;  but  abandoning  or  surrendering 
possession  pursuant  to  the  conveyance  of  the  property,  is  not 
an  abandonment  of  the  estate  of  homestead,  but  is,  by  virtue 
of  the  statute,  an  appropriate  mode  of  transferring  that  estate. 
In  such  case,  the  two  acts — the  execution  of  the  conveyance 
and  the  abandoning  or  surrendering  of  possession  pursuant  to 
the  conveyance — are,  in  legal  contemplation,  one  transaction; 
and  the  conveyance  becomes  effective  only  from  and  after  the 
abandoning  or  surrendering  of  possession  pursuant  to  its 
terms. 

It  is  sufficient  that  the  language  of  the  statute  comprehends 
mortgages,  without  attempting  to  analyze  the  motives  which 
may  have  controlled  in  the  enactment  of  the  statute.  Whether 
this  was  wise  or  unwise,  or  entirely  consistent  with  what  we 
might  conceive  to  be  the  general  policy  of  the  statute,  could 
only  be  important  upon  the  assumption  that  a  reasonable  con- 
struction leaves*  it  doubtful  whether  the  language  employed  is 
intended  to  include  or  exclude  such  instruments.  No  such 
doubt  occurs  to  our  minds.  An  exception  as  to  the  exemption 
is  made  in  favor  of  sales  for  non-payment  of  taxes  or  assess- 
ments, and  for  a  debt  or  liability  incurred  for  the  purchase  or 
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improvement  of  the  premises,  thus,  according  to  a  familiar 
rule  of  construction,  excluding,  by  necessary  implication,  any 
other  exemption;  and  the  language  expressly  excludes  every 
other  known  mode  of  incumbering  and  conveying  the  prop- 
erty. A  mortgage  is  denned  to  be  "the  conveyance  of  an 
estate,  by  way  of  pledge  for  the  security  of  debt,  and  to  become 
void  on  payment  of  it.  The  legal  ownership  is  vested  in  the 
creditor,  but  in  equity  the  mortgagor  remains  the  actual  owner, 
until  he  is  debarred  by  his  own  default  or  by  judicial  decree." 
4  Kent's  Com.  (8th  ed.)  138;  1  Hilliard  on  Mort.  2,  §  2. 
Mortgages  and  deeds  of  trust  are  clearly  within  both  the  let- 
ter and  the  spirit  of  the  act. 

There  is  no  support  in  the  evidence  for  a  claim  that  posses- 
sion of  the  premises  was  abandoned  or  surrendered  pursuant 
to  the  Axtel  mortgage.  On  the  contrary,  the  evidence  is 
specific  and  uncontradicted  that  it  was  abandoned  and  surren- 
dered pursuant  to  the  mortgages  of  appellant.  It,  hence,  must 
follow,  that  as  to  the  homestead  estate, — i.  e.,  an  estate  in 
whatever  title  the  Woods  had  in  the  property, — measured  by 
§1000  in  value,  appellant's  mortgages  are  entitled  to  priority. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Decree  reversed. 


Jacob  E.  Suitterlin 

v. 

The  Connecticut  Mutual  Life  Insurance  Company. 

1.  Foreclosure  in  Federal  court  —  decree  of  sale  without  redemption — effect 
upon  the  statutory  right  to  redeem.  Where  a  decree  of  the  Circuit  Court  of  the 
United  States,  on  a  bill  to  foreclose,  found  the  sum  due  under  the  mortgage, 
and  required  its  payment  by  a  given  time,  and  ordered  a  sale  without  redemp- 
tion in  case  of  default  in  payment,  it  was  held,  that  even  if  the  latter  part  of  the 
decree  was  void  it  did  not  invalidate  the  residue,  or  make  null  all  the  subse- 
quent proceedings  in  its  execution,  but  that  the  mortgagor  might  have  re- 


484      .     Suitterlin  v.  Conn.  Mut.  Life  Ins.  Co.  [Sept.  T. 

Brief  for  the  Appellant. 

deemed  within  one  year  from  the  sale,  notwithstanding  the  master's  deed,  and 
not  having  done  so  or  offered  to  redeem  within  the  time  given  by  statute,  the 
deed  was  not  void,  though  given  before  the  expiration  of  the  period  allowed 
for  redemption. 

2.  It  seems  that  in  a  decree  of  foreclosure,  a  mere  order  of  sale,  without 
saying  anything  as  to  redemption,  would  be  good,  and  such  a  decree  would 
not  defeat  the  right  to  redeem,  which  is  conferred  by  the  statute  and  not  by 
the  decree  of  the  court. 

3.  If  the  officer  selling  land  under  a  decree  of  foreclosure  which  simply 
orders  sale  for  default  in  payment,  should  disregard  the  statute,  and  instead 
of  giving  a  certificate  of  purchase  should  give  the  purchaser  a  deed  at  once,  it 
would  not  defeat  the  right  to  redeem,  nor  give  the  right  of  present  possession, 
at  least  in  equity,  but  the  deed  would  remain  inoperative  in  effect  until  the 
expiration  of  the  time  given  for  redemption  by  the  statute,  when  it  may  stand 
as  a  valid  execution  of  the  decree. 

4.  Where  a  decree  for  the  foreclosure  of  a  mortgage  directed  the  sale  of  the 
mortgaged  premises  without  allowing  the  statutory  right  of  redemption,  it  was 
held,  that  if  it  was  merely  erroneous  in  this  respect,  it  could  not  be  questioned 
collaterally,  but  if  void,  so  far  as  it  denied  the  right  of  redemption,  it  could 
not  have  the  effect  to  deprive  of  that  right,  and  a  bill  filed  by  the  mortgagor 
after  the  time  prescribed  by  the  statute  for  redemption  had  expired,  to  redeem 
from  the  mortgage  and  to  have  the  master's  deed  set  aside  as  a  cloud  on  the 
title,  showing  no  attempt  or  offer  to  redeem  from  the  sale  within  the  time 
given  by  law,  was  without  equity  and  properly  dismissed. 

Appeal  from  the  Appellate  Court  of  the  -Fourth  District. 

Mr.  Edwin  F.  Bailey,  for  the  appellant : 

The  statute  of  Illinois  at  the  time  of  the  so-called  foreclos- 
ure proceedings,  as  also  when  the  mortgages  were  executed, 
provided,  that  in  all  cases  where  lands  should  be  sold  under 
decrees  for  foreclosure  of  mortgages,  redemption  should  be 
allowed  the  same  as  upon  sales  by  virtue  of  executions  issued 
upon  judgments  at  law.  Gross'  Stat.  1868,  ch.  57,  sec.  26  ; 
B,.  S.  1874,  ch.  77,  sees.  16,  18. 

The  lex  loci  rei  sitce  controlled  all  the  means  by  which  title 
to  the  mortgaged  premises  could  be  transferred.  United  States 
v.  Crosby,  7  Cranch,  115;  Clark  v.  Graham,  6  Wheat.  577; 
Story's  Conflict  of  Laws,  sec.  428 ;  Cooley  v.  Scarlet,  38  111. 
316 ;  City  Insurance  Co.  v.  Commercial  Bank  of  Bristol,  68 
id.  348. 
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The  Federal  courts  are  governed  by  State  laws  in  dealing 
with  real  property.  Bronsenv.  Kinzie,  1  How.  311;  Clark  v. 
Reyburne,  8 "Wall.  318 ;  McCormick  v.  Sullivant,  10  Wheat.  192  ; 
Suydam  v.  Williamson,  24  How.  427. 

The  proceedings  of  the  United  States  court,  so  far  as  repug- 
nant to  the  statutes  of  Illinois,  were  void.  So  much  of  the 
decree  as  ordered  an  absolute  sale  without  redemption,  was 
in  excess  of  the  jurisdiction  of  the  court,  and  absolutely  void. 
Rogers  v.  Dill,  6  Hill,  415;  Elliott  v.  Pier  soil,  I  Pet.  328; 
Shriver's  Lessee  v.  Linn,  2  How.  43;  Wales  v.  Willard,  2 
Mass.  120;  Bigelow  v.  Forrest,  9  Wall.  351. 

The  sale  was  void  and  the  deed  passed  no  title.  Freeman  on 
Void  Judicial  Sales,  sec.  2;  Clingman  v.  Hopkie,  78  111.  152; 
Watts  v.  Waddle,  6  Pet.  389;  Bowman  v.  Wettig,  39  111.  416; 
Smith  v.  Cockrill,  6  Wall.  756 ;  Gross  v.  Fowler,  21  Cal.  392 ; 
Graham  v.  Wing,  10  Mich.  486. 

Mr.  Junius  Mulvey,  Messrs.  Isham  &  Lincoln,  and  Mr. 
C.  Beckwith,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

On  the  11th  day  of  July,  1874,  the  Connecticut  Mutual 
Life  Insurance  Company  filed  its  bill  of  complaint  in  the 
Circuit  Court  of  the  United  States  for  the  Northern  District 
of  Illinois,  against  Jacob  E.  Suitterlin  and  others,  to  foreclose 
two  mortgages  upon  certain  premises,  which  had  been  exe- 
cuted by  Suitterlin  to  the  company, — the  bill  explicitly  pray- 
ing for  a  foreclosure  "  according  to  the  rules  and  practice  of 
said  court." 

On  the  8th  day  of  March,  1875,  a  decree  was  entered  in  the 
cause  finding  the  amount  due  upon  the  mortgages,  and  direct- 

Iing  the  same  to  be  paid  within  one  hundred  days;  and  that  in 
default  of  such  payment,  the  master  in  chancery  of  said  court 
sell  the  mortgaged  premises  at  public  auction,  and  "  according 
to  the  course  and  practice"  of  said  United  States  Circuit  Court, 
•"— — 
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such  sales  absolute  and  not  subject  to  redemption.  The  mas- 
ter, in  accordance  with  the  decree,  advertised  the  premises  for 
sale  at  public  auction,  and  sold  the  same  on  May  10,  1876, 
to  the  Connecticut  Mutual  Life  Insurance  Company,  it  being 
the  highest  bidder.  On  May  31,  1876,  there  was  an  order  of 
confirmation  of  the  master's  report  of  sale,  and  directing  the 
master  to  execute  to  the  insurance  company,  the  purchaser,  a 
deed  for  the  premises,  and  further  decreeing  that  the  mort- 
gagor be  forever  barred  and  foreclosed  of  and  from  all  right 
and  equity  of  redemption  in  and  to  the  premises,  and  that  the 
purchaser  be  let  into  possession.  In  addition,  a  money  decree 
for  over  $6000,  for  deficiency,  was  rendered  against  Suitterlin. 
The  master,  on  June  16,  1876,  in  pursuance  of  the  order  of 
court,  executed  to  the  company  a  deed  of  conveyance  of  the 
mortgaged  premises. 

On  the  20th  day  of  June,  1878,  Suitterlin  filed  his  bill  in 
chancery  in  the  circuit  court  of  Cook  county,  to  redeem  from 
the  mortgages,  charging  that  the  rules  and  practice  of  the 
Circuit  Court  for  the  Northern  District  of  Illinois  were  to 
make  such  foreclosure  sales  absolute  and  not  subject  to  re- 
demption, and  claiming  that  the  decree  of  the  United  States 
Circuit  Court,  so  far  as  it  ordered  the  sale  to  be  made  in 
accordance  with  the  course  and  practice  of  said  court,  that  is, 
without  redemption,  was  contrary  to  the  statute  of  the  State 
of  Illinois  allowing  a  right  of  redemption  upon  such  sales, 
and  void  ;  that  the  court  had  no  power  or  jurisdiction  to  direct 
a  sale  in  that  manner ;  that  the  sale  was  void  and  the  deed 
issued  thereon  a  cloud  upon  complainant's  title ;  that  so  far 
as  the  decree  was  lawful,  it  had  never  been  executed,  and  that 
the  mortgagor,  the  complainant,  was  entitled  to  make  pay- 
ment and  relieve  the  premises  of  the  lien  thereof,  which  he 
offered  to  do. 

To  this  bill  the  Connecticut  Mutual  Life  Insurance  Com- 
pany pleaded  in  bar  the  record  of  the  United  States  Circuit 
Court  in  the  foreclosure  proceedings,  and  the  deed  issued 
thereunder,  and  section  1008  of  the   Eevised    Statutes  of  the 
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United  States,  limiting  the  time  for  appeals  and  writs  of  error 
in  the  United  States  courts  to  two  years, — that  more  than  two 
years  had  elapsed  since  the  decree,  and  that  no  writ  of  error 
had  been  brought  or  appeal  taken,  or  bill  of  review  filed. 
This  plea  having  been  set  down  for  argument,  was  held  by 
the  circuit  court,  pro  forma,  to  be  good  and  sufficient,  and  the^ 
bill  was  accordingly  dismissed  for  want  of  equity.  The  cause 
having  been  taken  to  the  Appellate  Court  of  this  State  for  the 
Fourth  District  by  writ  of  error,  the  decree  of  the  circuit  court 
of  Cook  county  was  affirmed,  and  the  complainant  has  appealed 
to  this  court. 

The  statute  of  this  State  at  the  time  of  the  foreclosure  pro- 
ceedings, as  also  when  the  mortgages  were  executed,  and  ever 
since,  gave,  in  a  foreclosure  case,  a  right  of  redemption  after 
the  foreclosure  sale,  during  the  period  of  one  year  to  the 
debtor,  and  of  fifteen  months  to  a  judgment  creditor,  by  pay- 
ing the  amount  of  the  bid  with  ten  per  cent  per  annum  inter- 
est, and  directed  that  the  officer  making  the  sale,  instead  of 
executing  a  deed,  should  give  to  the  purchaser  a  certificate  of 
the  sale,  stating,  among  other  things,  the  time  when  the  pur- 
chaser would  be  entitled  to  a  deed  if  the  premises  were  not 
redeemed.  By  the  recent  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Brine  v.  Hartford  Fire  Ins.  Co. 
96  U.  S.  627,  it  was  held  that  a  like  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  Illinois  in  a 
foreclosure  case,  where  the  master  in  chancery  was  ordered  to 
sell  the  lands  for  cash,  making  sueh  sale  in  accordance  with  the 
course  and  practice  of  the  court,  was  erroneous,  it  having  been 
admitted  in  the  case  that  it  was  according  to  the  course  and 
practice  of  the  court  that  the  master  makes  at  the  sale  a  deed, 
Avhich,  by  the  uniform  practice  of  the  court,  gives  him  the  right 
to  immediate  possession,  and  cuts  off  all  right  of  redemption, 
statutory  or  otherwise.  The  ground  of  reversal  was,  the  con- 
flict of  the  decree  with  the  statutes  of  Illinois  allowing  redemp- 
tion ;  that  where  foreclosure  proceedings  are  regular,  the 
decree,  the  sale  made  under  it,  and  the  deed  made  on  the  sale 
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would  constitute  a  transfer  of  real  estate  from  one  person  to 
another,  and  that  the  title  to  land  can  be  acquired  and  lost 
only  in  the  manner  prescribed  by  the  law  of  the  place  where 
such  land  is  situated;  and  that  the  State  statutes  of  redemp- 
tion are  of  such  a  character  that  they  create  a  rule  of  property 
entering  into  the  contract  of  mortgage,  and  are  obligatory  on 
all  courts  which  assume  to  afford  remedy  on  such  contracts. 

It  is  not  questioned,  that,  under  the  decision  in  the  Brine 
ease,  the  decree  of  the  United  States  Circuit  Court  here  under 
consideration  was  erroneous.  The  position  taken  by  appellee 
is,  that  the  decree  was  but  erroneous,  and  so  good  until  re- 
versed in  some  way,  and  that  it  and  the  proceedings  under  it 
can  not  be  collaterally  questioned ;  that  proceedings  for  such 
reversal  must  be  taken  within  the  time  allowed  by  law,  and 
that  time  having  elapsed,  the  decree  and  the  execution  of  it 
can  no  longer  be  drawn  in  question. 

The  general  doctrine  upon  the  subject  is  admitted  on  both 
sides  :  that  if  the  court  rendering  the  decree  "had  cognizance 
of  the  cause,  the  judgment  is  only  erroneous  ;  but  if»the  court 
had  no  jurisdiction,  it  is  void."  Buller  N.  P.  66,  and  see 
Buchmaster  v.  Carlin,  3  Scam.  106 ;  Voorhees  v.  Bank  of  the 
United  States,  10  Pet.  449. 

But  this  doctrine,  appellant  contends,  is  subject  to  qualifi- 
cations in  its  application,  as  recognized  in  Bigelowv.  Forrest,  9 
Wall.  351,  Ex  parte  Lange,  13  id.  163,  and  Windsor  v.  Mc- 
Veigh, 93  U.  S.  274, — it  being  observed  in  the  latter  case  that 
the  statement  of  the  doctrine  in  Cornell  v.  Williams,  20  Wall. 
250,  is  the  more  accurate  one,  viz:  "The  jurisdiction  having 
attached  in  the  case,  everything  done  within  the  power  of  that 
jurisdiction,  when  collaterally  questioned,  is  held  conclusive 
of  the  rights  of  the  parties,  unless  impeached  for  fraud." 
And  it  is  claimed,  that  here  the  court  had  no  power  to  pro- 
nounce a  decree  repugnant  to  the  statute  of  the  State  of  Illi- 
nois, and  that  in  doing  so  it  transcended  its  jurisdiction,  and 
the  decree  was  void. 

On  the  other  hand  it  is  claimed,  that  the  just  qualification 
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of  the  doctrine  is  only  that  the  judgment  or  decree  must  be 
within  the  general  powers  of  the  court;  that  when  a  court  has 
once  acquired  jurisdiction  in  a  cause,  no  subsequent  proceed- 
ing can  be  void  which  is  within  the  general  powers  of  the 
court,  and  that  the  proceedings  here  questioned  were  within 
the  general  powers  of  the  court. 

Without  attempting  to  pass  upon  the  question  whether  the 
decree  of  the  United  States  court,  in  so  far  as  it  ordered  an 
absolute  sale  of  the  mortgaged  premises  without  allowing  the 
statutory  right  of  redemption,  was  in  excess  of  its  jurisdiction 
and  void,  so  that  the  mortgagor,  notwithstanding  the  decree 
and  the  master's  deed,  might,  within  the  year  allowed  him  by 
the  statute  for  redemption,  have  paid  or  tendered  the  redemp- 
tion money  and  redeemed  the  land,  or  have  been  entitled  to 
file  a  bill  for  redemption,  we  will  assume,  for  the  purpose  of 
the  present  decision,  that  that  portion  of  the  decree  excluding 
redemption  was  void, — and  it  is  not  then  apparent  that  this 
bill  can  be  maintained.  Such  portion  of  the  decree  being 
held  void,  need  not  invalidate  the  residue  of  the  decree,  or 
make  null  all  the  subsequent  proceedings  in  execution  of  the 
decree. 

In  Bigelow  v.  Forrest,  supra,  (an  ejectment  suit),  it  was 
held,  that  a  judgment  in  a  confiscation  case,  condemning  the 
fee  of  the  property,  was  void  for  the  remainder  after  the  ter- 
mination of  the  life  estate  of  the  owner.  To  the  objection 
that  the  decree  was  conclusive,  Mr.  Justice  Strong,  delivering 
the  opinion  of  the  Court,  said:  " Doubtless,  a  decree  of  a 
court  having  jurisdiction  to  make  the  decree  can  not  be  im- 
peached collaterally ;  but,  under  the  act  of  Congress,  the  Dis- 
trict Court  had  no  power  to  order  a  sale  which  should  confer 
upon  the  purchaser  rights  outlasting  the  life  of  French  Forrest 
(the  owner).  Had  it  done  so,  it  would  have  transcended  its 
jurisdiction." 

In  Day  v.  Miaou,  18  Wall.  156,  it  was  said,  that  in  Bigelow 
v.  Forrest  "we  also  determined  that  nothing  more  was  within 
the  jurisdiction  or  judicial  power  of  the  District  Court  (than 
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the  life  estate),  and  that,  consequently,  a  decree  condemning 
the  fee  could  have  no  greater  effect  than  to  subject  the  life 
estate  to  sale." 

In  Ex  'parte  Lange,  supra,  Lange  had  been  convicted,  under 
an  act  of  Congress,  for  appropriating  to  his  own  use  mail- 
bags.  The  punishment  for  the  offense,  as  provided  by  the 
statute,  was,  imprisonment  for  not  more  than  one  year  or  a 
fine  of  not  less  than  $10  nor  more  than  $200.  The  judge  pre- 
siding sentenced  the  prisoner  to  one  year's  imprisonment  and 
to  pay  $200  fine.  The  prisoner  was,  on  the  third  day  of  the 
month,  committed  to  jail  in  execution  of  the  sentence,  and  on 
the  following  day  the  fine  was  paid.  On  the  eighth  day  of  the 
same  month  an  order  was  entered  vacating  the  former  judgment, 
and  the  prisoner  was  again  sentenced  to  one  year's  imprison- 
ment from  that  date.  The  prisoner  being  brought  before  the 
Supreme  Court  of  the  United  States  on  a  writ  of  habeas  corpus, 
that  court  said,  in  reference  to  the  first  judgment :  "  The 
judgment  first  rendered,  though  erroneous,  was  not  absolutely 
void.  It  was  rendered  by  a  court  which  had  jurisdiction  of 
the  party  and  of  the  offense,  on  a  valid  verdict.  The  error 
of  the  court  in  imposing  the  two  punishments  mentioned  in 
the  statute,  when  it  had  only  the  alternative  of  one  of  them, 
did  not  make  the  judgment  wholly  void.  Miller  v.  Finkle 
(1  Parker's  Crim.  Rep.  374,)  is  directly  in  point.  But  we 
think  no  one  will  contend  that  the  first  sentence  was  so  abso- 
lutely void  that  an  action  could  be  maintained  against  the 
marshal  for  trespass  in  holding  the  prisoner  under  it."  Al- 
though the  judgments  in  those  cases  were  in  part  equally  re- 
pugnant to  the  statute  and  beyond  the  power  of  the  court  to 
render  as  the  decree  in  the  present  case,  without  redemption, 
it  was  recognized  in  the  one  case,  and  held  in  the  other,  that 
the  judgments  were  not  entirely  void;  it  being  recognized  in 
the  first  case  that  the  decree  condemning  the  fee  might  have 
the  effect  to  subject  the  life  estate  to  sale. 

The  decree,  here,  finding  the  amount  due,  was  good,  and 
also  the  order  of  sale  if  the  amount  was  not  paid  within  a 
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hundred  days.  The  defect  was,  in  adding  to  the  order  of  sale 
that  it  should  be  without  redemption.  Hold  that  additional 
portion  of  the  order  of  sale  to  be  void,  then  it  is  null,  if  as  it 
were  not,  and  the  simple  order  of  sale  stands,  which  has  been 
executed  and  a  deed  given.  The  statute  gave  to  the  mortgagor 
the  right  of  redemption,  and  he  might  have  exercised  it.  It 
is  not  the  decree  that  gives  the  right  to  redeem.  The  mort- 
gagor does  not  depend  upon  that  for  the  right,  but  upon  the 
statute.  We  apprehend  that  in  a  decree  of  foreclosure  a  mere 
order  of  sale  would  be  sufficient,  saying  nothing  about  re- 
demption;  that  the  right  of  redemption  would  not  be  inter- 
fered with  under  such  an  order,  but  would  exist  in  full  force,  by 
virtue  of  the  statute,  and  that  it  would  be  the  duty  of  the 
officer,  in  the  execution  of  the  order  of  sale,  to  follow  the 
directions  of  the  statute.  But  suppose  he  should  not  do  so, 
and  upon  sale  made,  instead  of  giving  a  certificate  of  the  sale 
and  that  the  purchaser  would  be  entitled  to  a  deed  at  the  end 
of  fifteen  months  if  the  premises  should  not  be  redeemed,  as 
the  statute  directs,  should  do  as  was  done  in  the  present  case 
— execute  a  deed  at  once?  We  think  that  would  not  defeat 
redemption  nor  give  right  of  present  possession,  at  least  in 
equity,  but  that  the  statute  would  control,  and  the  right  of 
redemption  and  of  present  possession  remain  by  virtue  of  the 
statute,  and  that  the  deed  would  remain  inoperative  in  effect 
until  the  expiration  of  the  period  for  redemption. 

The  decree,  here,  has  been  executed,  the  sale  made  and  deed 
given.  The  wrongful  circumstance  was  the  making  of  the 
deed  at  the  time  of  the  sale,  instead  of  deferring  its  execution 
until  fifteen  months  afterward.  The  deed  was  prematurely 
made,  but  if  it  be  held  as  not  affecting  any  right  of  the  debtor 
in  consequence  thereof,  why  may  it  not  stand  and  remain  as 
an  operative  deed  after  the  expiration  of  the  period  of  redemp- 
tion, where  no  attempt  had  been  made  to  assert  the  right  of 
redemption? 

It  is  not  perceived  what  legal  harm  can  have  resulted  to 
appellant   from   the  decree  being  in  its  present  form,  instead 
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of  with  redemption.  If  erroneous,  only,  in  so  far  as  it  did 
not  allow  the  statutory  right  of  redemption,  then,  on  the  set- 
tled rule,  it  could  not  be  questioned  collaterally.  If  void, 
then  we  do  not  regard  that  it  was  an  obstruction  to  the  exer- 
cise of  the  right  of  redemption  given  by  the  statute,  and  it  is 
only  as  affecting  the  exercise  of  such  right  of  redemption  that 
there  can  be  substantial  cause  of  complaint.  As  affecting  the 
sale  of  the  premises,  it  would  seem  that  one  without  redemp- 
tion would  be  calculated  to  insure  a  better  price  for  the  prop- 
erty.sold  than  a  sale  subject  to  redemption.  Had  all  been  in 
regular  form,  and  a  certificate  of  purchase  only,  given  on  the 
sale,  the  purchaser  would  have  now  been  entitled  to  a  deed, 
there  having  been  no  effort  for  the  exercise  of  the  right  of 
redemption.  Now,  having  the  deed,  notwithstanding  it  was 
prematurely  executed,  we  think  the  purchaser  may  hold  it, 
there  not  appearing  to  be  any  equitable  ground  for  the  inter- 
position of  a  court  of  equity  to  set  it  aside  and  allow  redemp- 
tion at  the  present  time. 

We  are  of  opinion  that  there  is  no  equitable  title  to  relief 
shown,  and  that  the  circuit  court  did  right  in  holding  the  plea 
good  and  dismissing  the  bill.  The  judgment  of  affirmance  of 
the  Appellate  Court  will,  therefore,  be  affirmed. 

Judgment  affirmed. 


William  N.  Phillips 

v. 

Peyton  Roberts. 

1.  Evidence — of  prior  acts  to  establish  contract.  Where  the  plaintiff  sued 
before  a  justice  of  the  peace,  upon  an  alleged  special  contract  made  two  years 
before,  with  the  defendant,  that  the  defendant  was  to  allow  him  a  part  of  his 
commissions  received  from  customers  the  plaintiff  might  bring  to  him  to  bor- 
row money,  as  agreed  upon  in  each  case,  and  an  alleged  agreement  to  pay  him 
$50  in  a  particular  case  where  a  loan  was  effected,  which  is  testified  to  by  the 
plaintiff  and  denied  by  the  defendant,  evidence  showing  that,  prior  to  the  par- 


1878.]  Phillips  v.  Koberts.  493 

Syllabus. 

ticular  agreement  to  pay  $50,  the  plaintiff  had  procured  other  persons  to  make 
loans,  under  the  general  employment,  and  that  the  defendant  had  made  loans 
to  them  and  allowed  the  plaintiff  some  commissions  therefor,  was  held  proper, 
as  tending  to  corroborate  the  plaintiff  on  the  question  of  his  employment,  and 
as  tending  to  show  he  was  entitled  to  recover  on  the  quantum  meruit,  and  as 
throwing  light  on  the  special  agreement  to  pay  in  the  particular  case. 

2.  Contract — to  pay  for  furnishing  customer  to  procure  loan.  If  a  defendant 
agrees  to  pay  the  plaintiff  a  part  of  the  commissions  he  may  be  able  to  obtain 
from  customers  the  latter  may  bring  to  borrow  money,  and  promises  to  pay 
$50  in  a  particular  case,  where  a  loan  is  made  to  a  customer  sent  by  the  plain- 
tiff, he  will  be  bound  to  pay  the  same,  whether  the  loan  was  effected  through 
the  efforts  of  the  plaintiff  or  not.  Under  such  a  contract  the  plaintiff  is  only 
required  to  bring  to  the  defendant  applicants  for  loans,  leaving  the  latter  to 
negotiate  them. 

3.  Same — when  not  express.  If  a  contract  of  employment  fixes  the  services 
to  be  performed,  but  does  not  fix  the  compensation  therefor,  the  party  render- 
ing the  service  may  recover  its  reasonable  value,  and  this  will  not  be  an  ex- 
press and  implied  contract  existing  for  the  same  thing.  The  thing,  in  such  case, 
is  the  amount  of  compensation  as  to  which  the  contract  is  not  express,  but 
implied. 

4.  Same — not  presumed  to  be  illegal.  Where  a  party  is  employed  to  bring 
persons  desiring  to  borrow  money  to  a  broker,  who  charges  commissions  on 
the  loans  he  effects,  it  will  not  be  presumed  that  the  contract  contemplates  a 
violation  of  the  statute  against  usury,  but  the  presumption  will  be  otherwise. 

5.  Pleading  and  evidence — whether  party  confined  to  one  theory.  In  a  suit, 
commenced  before  a  justice  of  the  peace,  where  no  written  pleadings  are 
required,  when  there  is  a  dispute  as  to  the  existence  of  a  special  contract  to 
pay  a  gi^en  sum  for  a  service  performed,  the  plaintiff  may,  by  instructions, 
present  his  right  to  recover  on  the  theory  both  of  a  special  and  an  implied 
contract,  and  they  will  not  be  open  to  the  objection  of  inconsistency.  If  he 
fails  in  establishing  the  amount  agreed  to  be  paid,  he  may  recover  upon  the 
quantum  meruit,  notwithstanding  his  attempt  to  prove  a  fixed  amount. 

6.  Usury — taking  of  commissions.  A  person  doing  a  brokerage  business  in 
the  loaning  of  other  persons'  money,  will  have  the  right  to  charge  commis- 
sions to  the  borrower,  and  his  retention  of  the  same  will  not  make  the  contract 
usurious. 

7.  Instruction  —  sinSgling  out  part  of  facts.  An  instruction  which  calls 
special  attention  to  certain  unimportant  circumstances,  and  omits  material 
facts,  is  calculated  to  mislead,  and  is  properly  refused. 

Appeal  from  the  Circuit  Court  of  Warren  county ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 
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Mr.  J.  M.  Kirkpatrick,  for  the  appellant. 

Messrs.  Stewart,  Phelps  &  Grier,  for  the  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court: 

William  N.  Phillips,  the  appellant,  resided  at  Galesburg, 
and  was  engaged  in  the  business  of  dealing  in  and  loaning 
money.  In  September,  1874,  he  loaned  $5000  to  one  Burden, 
took  his  note,  with  security,  therefor,  drawing  ten  per  cent 
interest,  paid  him  $4850,  in  cash,  and  charged  and  retained 
$150  for  his  trouble  and  commissions.  The  note  was  made 
payable  to  the  order  of  his  brother,  Thomas  S.  Phillips,  and 
he  states,  in  his  testimony,  the  transaction  was  for  his  brother  ; 
that  his  brother  had  money,  but  he  himself  was  short  of  money 
at  the  time  of  the  loan,  and  was  borrowing  money,  and  at  the 
time  of  the  loan  had  no  interest  in  the  money  loaned. 

Peyton  Roberts,  the  appellee,  contended,  on  the  trial  in  the 
circuit  court,  there  had  been  an  arrangement  of  some  two 
years'  standing  between  him  and  appellant,  by  which  it  had 
been  agreed  appellee  should  bring  to  appellant  customers  de- 
siring to  borrow  money,  and  that  whenever  appellant  suc- 
ceeded in  making  loans  to  such  customers,  he  was  to  pay  to 
appellee  some  part  of  the  commissions,  the  amount  to  depend 
on  the  circumstances  and  the  amount  of  the  commission  he 
might  be  able  to  obtain  in  each  particular  case, — appellee's 
compensation  to  be  agreed  upon  as  each  particular  loan  was 
made.  He  further  contended,  he  furnished  Burden  as  a  cus- 
tomer under  this  arrangement,  and  that  $50  was  the  sum 
agreed  upon  to  be  paid  to  him  for  his  services  in  the  matter. 
Appellant  denied  any  such  arrangement  had  been  made  be- 
tween them,  and  denied  the  special  agreement  to  pay  the  $50. 

Roberts  sued  appellant  before  a  justice  of  the  peace,  and 
recovered  a  judgment,  from  which  an  appeal  was  taken  to  the 
circuit  court.  In  the  circuit  court  there  was  a  jury  trial,  and 
a  verdict  and  judgment  for  $50  and  costs,  against  appellant. 

The  record  is  brought  to  this  court,  and  the  first  point  urged 
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is  that  the  circuit  court  allowed  improper  evidence  to  go  to  the 
jury,  on  the  part  of  appellee,  against  the  objections  of  appel- 
lant. Evidence  was  introduced  for  the  purpose  of  proving 
that,  prior  to  the  particular  transaction  in  controversy,  appel- 
lee had  procured  other  persons  to  make  loans ;  that  they  were 
procured  under  the  general  agreement  above  referred  to,  and 
that  appellant  had  made  loans  to  such  persons  and  allowed 
appellee  commissions  therefor.  It  is  contended,  this  testi- 
mony in  no  manner  tends  to  prove  the  issue  between  the  par- 
ties; and  that  if  there  was  a  special  contract  to  pay  the  $50, 
there  could  not  be  an  implied  contract. 

We  do  not  regard  the  objections  as  well  taken.  The  special 
contract,  as  sworn  to  by  appellee,  consisted  of  two  parts,  made 
at  different  times,  about  two  years  apart.  First,  there  was  the 
alleged  employment,  and  secondly,  the  alleged  agreement  as 
to  the  particular  amount  to  be  paid  for  this  particular  customer. 
If  Roberts  established  the  fact  of  the  employment,  and  the 
bringing  of  this  customer,  and  the  loan,  and  the  payment  of 
a  commission  to  Phillips,  but  failed  to  prove  to  the  satisfaction 
of  the  jury  the  special  agreement  to  pay  the  $50,  then  he  would 
have  been  entitled  to  a  verdict  on  the  quantum  meruit.  Phil- 
lips denied  both  the  special  contract  to  pay  $50,  and  the  gen- 
eral employment.  The  testimony  in  question,  if  believed  by 
the  jury,  would  corroborate  the  evidence  of  Roberts  on  the 
question  of  his  employment,  and  tend  to  show  he  was  at  least 
entitled  to  a  verdict  on  the  quantum  meruit,  and  the  circum- 
stances testified  to  might  even  throw  light  on  the  issue  made 
as  to  the  alleged  agreement  to  pay  $50. 

It  is  insisted,  the  court  gave  improper  instructions  for  ap- 
pellee.    The  first  instruction  was  as  follows : 

"  The  court  instructs  the  jury,  that  if  they  believe,  from 
all  of  the  evidence  in  this  case,  that  the  defendant  agreed  to 
pay  to  the  plaintiff  the  sum  of  $50  for  his  assistance  in  case  be 
(defendant)  succeeded  in  making  a  loan  of  $5000  to  one  Bur- 
den, who  was  taken  to  the  office  of  defendant  by  the  said 
plaintiff,  then  the  jury  will  find  for  the  plaintiff  in  this  case, 
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if  they  further  find,  from  the  evidence,  that  defendant  did 
make  said  loan  to  said  Burden." 

This  instruction  was  based  on  the  issue  as  to  the  special 
agreement  to  pay  the  $50 ;  and  upon  that  issue  it  was  imma- 
terial whether  it  was  through  the  efforts  of  Koberts  the  loan 
was  effected.  Besides,  Roberts  was  not,  in  any  event,  suing 
for  commissions  for  effecting  a  loan, — his  claim  was,  that,  by 
the  terms  of  the  employment,  he  was  simply  required  to  bring 
customers  to  appellant,  that  appellant  should  then  negotiate 
the  loan,  and  if  he,  appellant,  succeeded  in  so  doing,  appellee 
should  be  entitled  to  compensation  for  furnishing  the  customer. 
Nor  does  the  instruction  assume  Roberts  had  performed  his 
part  of  the  agreement; — it  leaves  the  question  as  to  whether 
Burden  was  taken  to  the  office  of  Phillips  by  Roberts,  as  well 
as  all  the  other  questions  suggested  by  the  instruction,  to 
be  determined  by  the  jury  from  their  belief  deduced  from 
all  the  evidence  in  the  case.  The  numerous  authorities  cited 
by  appellant  in  discussing  this  instruction  we  do  not  regard 
as  applicable  to  the  case  at  bar. 

It  is  objected,  the  second  and  third  instructions  are,  each 
of  them,  inconsistent  with  themselves,  and  that  they  are  each 
of  them  based,  at  least  partially,  upon  a  supposed  implied 
contract, — while  the  testimony  of  Roberts  shows,  if  anything, 
a  special  contract  to  pay  $50;  and  that  the  instructions,  as  a 
series,  are  inconsistent. 

We  have  already,  in  discussing  the  objections  to  evidence, 
at  least  partially  considered  some  of  these  objections.  In  this 
case  no  written  pleadings  were  required.  The  plaintiff  might 
well  attempt  to  prove  a  special  agreement  to  pay  $50,  and  at 
the  same  time  introduce  evidence  upon  a  quantum  meruit,  and 
he  had  a  right  to  have  both  questions  submitted  to  the  jury, 
and  to  have  the  jury  instructed  as  to  both  theories  of  his  case. 
As  a  matter  of  course  there  can  not  be  an  express  and  an  im- 
plied contract  for  the  same  thing  existing  at  the  same  time. 
But,  as  to  the  compensation  of  appellee,  which  kind  of  con- 
tract did  exist  ?     That  was  one  of  the  questions  the  jury  were 
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required  to  pass  upon.  If  it  was  found,  from  the  weight  of 
the  evidence,  there  was  an  agreement  to  pay  $50,  then  that 
disposed  of  the  question  of  the  amount  appellee  was  entitled 
to  receive,  if  he  was  entitled  to  anything.  But  there  was  a 
conflict  of  evidence  on  this  branch  of  the  case; — it  might  not 
have  satisfied  the  jury  the  amount  had  been  agreed  upon, — 
and  in  that  event  they  might  have  based  a  verdict  for  appellee 
upon  a  quantum  meruit,  if  they  regarded  the  employment  and 
services  as  sufficiently  proven,  and  this  notwithstanding  an 
attempt  to  prove  a  fixed  amount. 

If  there  was  a  contract  of  employment  wherein  the  duties 
of  appellee  were  specified,  but  which  failed  to  fix  his  compen- 
sation for  the  required  services,  in  such  case  it  would  devolve 
upon  the  jury  to  ascertain  the  reasonable  value  of  such  ser- 
vices. This  would  not  be  an  express  and  an  implied  contract 
existing  for  the  same  thing, — the  thing,  in  such  case,  would  be 
the  amount  of  compensation,  and  as  to  that,  there  would  be 
no  express  contract  in  existence. 

There  is  no  inconsistency  in  presenting  both  theories  of  the 
case  in  separate  instructions,  or  in  different  branches  of  the 
same  instruction.  A  division  of  the  commission  received  by 
appellant  does  not  necessarily  imply  that  it  should  be  divided 
into  two  equal  parts  ;  the  payment  of  any  part  of  the  com- 
mission to  appellee  would  be  a  division  of  the  commission, 
and  the  instructions  are  to  be  regarded  in  the  light  of  the  evi- 
dence before  the  jury.  We  find  no  substantial  error  in  either 
of  these  instructions. 

The  third  instruction  asked  by  appellant  was  properly  re- 
fused; —  it  called  special  attention  to  certain  unimportant 
circumstances,  omitted  material  facts,  and  was  calculated  to 
mislead  the  jury.  The  seventh  instruction  for  appellant, 
which  was  given,  covers  the  principle  involved  in  the  third, 
and  gives  the  law  as  favorably  for  appellant  as  he  was  entitled 
to  have  it  given. 

There  was  no  error  in  refusing  the  fourth  instruction  ; — the 
32—90  III. 
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statements  made  by  Roberts  to  Burden  were  part  of  the  res 
gestce. 

What  has  already  been  said  in  reference  to  the  third  instruc- 
tion will  apply,  with  equal  force,  to  the  ninth,  and  there  was 
no  error  in  refusing  it. 

It  is  contended  appellee  has  no  right  to  recover,  under  the 
evidence  in  this  case,  because  it  shows  the  contract  out  of 
which  it  arises  was  illegal.  We  have  no  right  to  assume  that 
the  original  employment,  as  testified  to  by  appellee,  contem- 
plated the  taking  of  usurious  interest  and  a  violation  of  the 
statute.  The  presumptions  of  the  law  would  all  be  otherwise. 
In  the  particular  transaction  now  in  controversy,  the  Burden 
loan,  the  testimony  of  appellant  himself  shows  he  was  acting 
for  another,  that  he  had  no  interest  in  the  money  loaned,  and 
that  the  note  was  executed  to  his  principal  and  only  drew  ten 
per  cent  interest,  and  that  the  $150  was  deducted  out  of  the 
$5000  as  commissions.  If  appellant  was  simply  doing  a 
brokerage  business,  with  some  one  else's  money,  then  he  had 
a  right  to  charge  a  commission,  and  the  contract  was  not 
usurious. 
*  It  is  also  urged,  the  verdict  was  contrary  to  the  evidence. 
We  would  simply  say,  on  this  point,  the  evidence  in  the  case 
was  quite  conflicting, — the  testimony  of  the  appellee  was  cor- 
roborated by  that  of  Burden,  while  the  testimony  of  appellant 
was  corroborated  by  that  of  his  clerk,  Sanborn.  It  was  for 
the  jury  to  determine  as  to  the  weight  of  the  evidence,  and  it 
was  clearly  within  their  province  to  fiud  as  they  did. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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Syllabus. 

Isaac  Van  Duzor 

v. 

G.  H.  Allen. 

1.  Sale — when  the  title  passes  as  between  the  parties.  Where  a  person  agrees 
to  sell  a  threshing  machine,  for  which  the  purchaser  is  to  give  a  note  with  per- 
sonal security,  or  secured  by  a  chattel  mortgage  on  the  machine,  and  the  pur- 
chaser obtains  possession  with  the  consent  of  the  vendor,  but  fails  to  give  the 
note  or  any  security,  the  trade,  as  between  the  parties,  will  not  be  so  far  com- 
pleted as  to  pass  the  title  to  the  property,  and  the  vendor  may  maintain 
replevin  against  the  purchaser  for  its  recovery. 

2.  Same — when  title  will  pass  as  to  third  persons  having  no  notice.  Where  a 
person  sells  an  article  to  another  and  delivers  possession,  or  knowingly  allows 
the  purchaser  to  take  possession  and  use  the  same  as  his  own,  although  by 
the  terms  of  the  sale  the  purchaser  was  to  give  note  with  security,  which  he 
fails  to  do,  the  title  will  pass  in  favor  of  an  innocent  purchaser  from  his  ven- 
dee, or  where  a  creditor  of  his  vendee,  without  notice  of  the  facts,  acquires  a 
lien  thereon  by  execution. 

3.  A  bona  fide  creditor,  who,  under  a  judgment  and  execution,  acquires  a 
lien  on  property,  while  in  the  actual  possession  of  a  vendee,  by  delivery  from 
the  vendor,  or  taken  and  held  by  his  consent,  occupies  the  same  position  in 
all  respects  as  does  a  bona  fide  purchaser  from  such  vendee.  Where  the  ap- 
parent owner  of  property  thus  acquired  has  the  indicia  of  ownership  and  may 
sell  and  pass  a  good  title  to  a  purchaser,  without  notice  of  his  not  having  com- 
plied with  the  terms  of  the  sale,  a  bona  fide  creditor  may  seize  the  property  on 
execution  and  pass  the  title,  not  only  against  the  apparent,  but  also  the  real 
owner. 

4.  Same — of  the  delivery.  A  creditor  of  a  vendee  acquiring  a  lien  upon  the 
property  sold  is  not  required  to  show  a  formal  delivery  by  the  vendor.  Where 
the  vendor,  after  the  terms  of  the  sale  have  been  agreed  upon,  gives  the  vendee 
a  written  order  for  the  property  on  the  party  holding  it,  upon  which  the  vendee 
receives  the  same,  this  will  be  an  actual  delivery  by  the  vendor. 

5.  If  the  vendor  of  personal  property,  after  the  terms  of  sale  are  agreed 
upon,  acquiesces  in  the  possession  of  the  vendee  before  he  has  complied  with 
the  terms  and  conditions  of  the  sale,  the  title  will  pass  in  favor  of  a  bona 
fide  purchaser  or  creditor  of  the  vendee,  although  the  vendee  may  have  taken 
possession  at  first  without  the  vendor's  consent. 

6.  Witness  —  credibility.  The  credibility  of  a  witness  does  not  depend 
upon  his  pecuniary  circumstances,  and  it  does  not  follow,  either  in  law  or  as 
a  matter  of  fact,  that  a  witness  pecuniarily  worthless  is  unworthy  of  belief, 
or  that  if  another  has  means,  his  testimony  should  be  believed  rather  than 
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a  person  without  means.     The  court  has  no  right  to  say  to  the  jury  which 
of  two  witnesses  is  entitled  to  the  most  credit. 

7.  Evidence — declarations  of  vendee  on  question  of  vendor's  rights  as  against 
vendee's  creditors.  Where  the  vendee  of  personalty  has  the  same  delivered 
to  him,  or  the  vendor  consents  or  permits  him  to  take  and  hold  its  possession, 
and  while  so  in  his  possession  it  is  levied  upon  by  his  creditors,  and  the 
vendor  replevies  the  same  from  the  officer,  proof  of  the  declarations  of  the 
vendee  that  he  was  to  give  a  note  and  security  for  the  property  before  it 
was  to  be  delivered  to  him,  is  inadmissible  as  against  the  defendant. 

8.  Instruction — taking  the  finding  of  facts  from  jury.  An  instruction  is 
vicious,  and  properly  refused,  which  takes  the  finding  of  important  facts 
from  the  consideration  of  the  jury. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  N.  J.  Pillsbury,  Judge,  presiding. 

Mr.  M.  B.  Wright,  and  Mr.  Kobert  Doyle,  for  the  ap- 
pellant. 

Messrs.  Blades,  Kay  &  Evans,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  one  Gaston  purchased  of  Van  Duzor  a  thresh- 
ing machine,  but  they  seem  to  disagree  as  to  the  terms  of 
purchase.  VanDuzor  claims  Gaston  was  to  give  notes,  with 
certain  persons  agreed  upon  as  sureties.  Gaston  claims  he  was 
to  give  his  notes  and  a  chattel  mortgage  on  the  machine. 
Neither  notes  nor  security  of  any  kind  was  given.  Van  Duzor 
gave  Gaston  an  order  to  get  the  machine,  which  was  then  at 
Gilman.  He  went  for  and  got  it  and  brought  it  to  Clifton, 
where  they  resided,  and  left  it  over  night  in  the  street  in  front 
of  VanDuzor's  office,  and  took  it  away  next  morning  to  use  in 
threshing  grain.  Gaston  continued  to  so  use  it  from  about  the 
7th  of  September  until  the  middle  of  November,  1875.  Van 
Duzor  seems  to  have  known  he  was  so  using  the  machine, 
having  seen  him  threshing  for  Hethinger,  and  several  times 
inquired  how  the  machine  worked. 

It  also  appears  that  one  Campbell  and  one  Kinson  worked 
for  Gaston  whilst  engaged  in  threshing.     Campbell  seems  to 
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have  furnished  four  horses  to  work  on  the  machine  during  all 
the  time  it  was  run,  for  which  or  for  his  labor  Gaston  paid 
him  nothing,  nor  did  he  pay  Kinson  anything,  and  on  the 
22d  day  of  November,  1875,  he  confessed  a  judgment  in  favor 
of  Campbell  for  $184,  for  his  labor  and  the  use  of  horses,  and 
on  the  same  day  he  confessed  a  judgment  before  the  same 
justice  of  the  peace,  in  favor  of  Kinson  for  $57  for  his  labor, 
and  they  both  swore  out  executions  and  placed  them  in  the 
hands  of  a  constable,  who  levied  them  on  the  machine,  on  the 
23d  of  the  month,  and  VanDuzor  brought  an  action  of  re- 
plevin to  recover  the  thresher,  and  on  the  29th,  it  was,  by 
virtue  of  the  writ  of  replevin,  taken  by  the  sheriff  from  the 
constable. 

Among  other  pleas,  the  defendant  justified  under  these  exe- 
cutions, and  claimed  the  right  to  hold  the  property  under  the 
levies  thereunder.  A  trial  was  had,  resulting  in  favor  of  de- 
fendant, and  that  the  property  was  subject  to  levy  under  the 
executions.  A  motion  for  a  new  trial  was  overruled  and  judg- 
ment entered  on  the  verdict,  and  plaintiff  appeals  and  asks  a 
reversal. 

It  clearly  appears,  from  the  evidence,  that,  as  between  ap- 
pellant and  Gaston,  the  trade  Avas  not  so  far  executed  as  to 
pass  the  title  to  the  property  to  the  latter.  As  between  them, 
appellant  could,  no  doubt,  have  maintained  replevin  for  its 
recovery.  But  the  question  is  presented,  whether  or  not  there 
was  such  a  sale  and  delivery  as  to  render  the  property  liable 
to  levy  and  sale  on  execution  against  Gaston  ; — whether  it  was 
not  such  a  sale  and  delivery  as  passed  the  title  to  the  purchaser 
as  to  creditors  or  purchasers  without  notice. 

In  the  case  of  Brundage  v.  Camp,  21  111.  330,  there  was  a 
full  and  careful  review  of  the  authorities,  both  English  and 
American,  and  the  rule  announced,  that  where  a  party  sells 
goods  to  another  and  delivers  them  to  the  purchaser,  although 
it  is  agreed  the  purchaser  shall  give  a  note  with  security  at  a 
future  day,  a  sale  by  the  purchaser  to  another  without  notice  will 
pass  the  title  to  the  latter,  and  he  will  hold  the  goods  as  against 
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the  first  vendor.  It  was  there  said,  as  the  conclusion  reached 
after  the  review  of  authorities,  that  the  first  vendor  having 
trusted  his  vendee  by  making  a  sale  and  delivery  of  the  mules 
to  him,  and  having  put  it  in  his  power  to  defraud  others  by  a 
sale  of  them,  an  innocent  purchaser  of  the  property  for  a  val- 
uable consideration,  without  notice,  ought  to  be  protected, 
and  the  cases  of  Morris  v.  Grover,  2  Scam.  528,  Jennings  v. 
Gage,  13  111.  610,  Murch  v.  Wright,  46  id.  487,  McCormick  v. 
Hadden,  37  id.  370,  and  Michigan  Central  Railroad  Company 
v.  Phillips,  60  id.  190,  and  other  cases  in  this  court,  all  recog- 
nize the  same  doctrine. 

A  bona  fide  creditor,  who,  under  a  judgment  and  execution, 
acquires  a  lien  on  property  thus  situated,  occupies  the  same 
position  in  all  respects  as  does  a  bona  fide  purchaser.  Where 
the  apparent  owner  of  property  thus  acquired  has  the  indicia 
of  ownership  and  may  sell  and  pass  a  good  title  to  a  purchaser, 
without  notice,  a  bona  fide  creditor  may  seize  the  property  on 
execution  and  sell  it  thereunder  and  pass  the  title,  not  only 
against  the  apparent,  but  also  the  real  owner.  The  creditor 
and  purchaser  stand  on  the  same  footing,  and  each  will  be 
equally  protected. 

The  question  then  remains,  whether,  on  the  sale  of  this  ma- 
chine, appellant  delivered  possession  or  has  done  acts  from 
which  his  consent  for  Gaston  to  take  possession,  under  the 
contract,  can  be  fairly  inferred.  A  formal  delivery  need  not 
be  proved.  It  was  unnecessary  that  appellant  should  go  with 
Gaston  to  the  property  and  formally  say  he  delivered  posses- 
sion, but  his  consent  that  he  should  take  it  into  his  possession 
would  be  all  that  is  required.  Here,  after  the  terms  of  the 
sale,  whatever  they  were,  had  been  agreed  ujkm,  appellant 
gave  a  written  order  on  the  person  in  Gilman  who  had  the 
machine,  to  deliver  it  to  Gaston,  and  under  that  order  Gaston 
received  it  into  possession,  and  removed  it  to  and  placed  it 
in  the  street  in  front  of  appellant's  office,  in  Grafton.  Here 
was  an  actual  delivery  of  the  property  into  the  possession  of 
Gaston   after   the  terms  of  sale  were   agreed  upon,   and  the 


1878.]  VanDuzor  v.  Allen.  503 

Opinion  of  the  Court. 

purchaser  the  next  morning  took  the  property  and  commenced 
using,  and  continued  to  use  it  for  about  two  and  a  half  months 
as  his  own. 

When  the  purchaser  left  the  machine  in  the  street  in  front 
of  appellant's  office,  there  is  no  evidence  that  it  was  delivered 
to  him,  or  that  he  was  then  aware  of  the  fact,  or  that  he  or 
Gaston  intended  it  as  a  delivery  to  appellant.  It  then  appears 
he  delivered  the  property  to  Gaston,  under  the  sale,  and  it 
was  never  redelivered  to  appellant.  The  evidence  shows  that 
he  knew  that  Gaston  was  threshing  grain  with  it,"  and  that  he 
received  a  payment  on  it.  He  took  no  steps  to  recover  the 
machine.  He  seems  not  even  to  have  demanded  its  return. 
We  regard  the  evidence  as  abundantly  sufficient  to  warrant 
the  jury  in  finding  that  there  was  a  sale  and  delivery,  and  we 
have  seen  that  the  agreement  or  understanding  that  Gaston 
was  to  give  notes  and  security  could  not  affect  innocent  pur- 
chasers or  bona  fide  creditors. 

Here,  these  creditors  seem  to  have  held  just  debts  against 
Gaston,  and  they  obtained  judgments  therefor,  and  obtained 
executions  and  had  them  levied  upon  the  property  whilst  he 
was  in  possession,  and  they  both  swore  they  had  no  notice  of 
the  terms  of  his  purchase,  or  that  he  was  not  the  owner,  and 
the  jury  seem  to  have  believed  them,  and  it  was  their  pro- 
vince to  pass  upon  and  give  such  weight  to  the  evidence  as 
they  believed  it  deserved. 

It  is  next  objected  that  the  court  erred  in  refusing  instruc- 
tions asked  by  appellant.  The  first  refused  instruction  fails 
to  recognize  the  rights  of  bona  fide  creditors  if  appellant  con- 
sented that  Gaston  should  take  possession  or  his  acquiescence 
in  the  possession  after  Gaston  acquired  it,  although  it  may 
have  been  obtained  without  appellant's  consent. 

The  second  is  not  correct.  It  would  have  informed  the  jury 
that  they,  in  weighing  Gaston's  evidence,  might  consider  his 
financial  circumstances,  and  if  he  was  worthless,  then  they 
might  believe  plaintiff's  statement  of  the  sale.  There  can  be 
no  pretense  in  law  or  in  fact  for  saying,  that  because  a  man  is 
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pecuniarily  worthless  he  is  unworthy  of  belief,  or  that  if  an- 
other has  means  his  evidence  should  be  believed  rather  than  a 
person  without  means,  and  that  is  the  proposition  this  in- 
struction announces  if  we  understand  it.  Again,  the  court 
has  no  right  to  say  to  the  jury  which  of  two  witnesses  they 
should  believe  and  which  discredit. 

The  third  is  objectionable  for  the  same  reason  that  the  first 
is,  and  the  fourth  asserts  that  the  jury  might  consider  certain 
circumstances  "  in  coming  to  your  conclusions  that  Campbell 
and  Kinson  were  not  acting  in  good  faith  in  said  transaction ; 
and  if  you  further  believe  that  said  parties  swore  out  executions 
immediately  on  said  judgments,  then  you  may,  from  these 
facts,  conclude  that  said  parties  had  colluded  together  with 
said  Gaston  to  obtain  said  judgments  and  levy  on  said  machine." 
We  had  hardly  supposed  we  could  be  asked  to  reverse  for 
refusal  to  give  such  an  instruction.  All  must  know  it  is 
vicious.  It  unequivocally  takes  the  finding  of  these  import- 
ant facts  from  the  consideration  of  the  jury. 

The  sixth,  and  last  refused  instruction  asserts  that  if  the 
sale  was  made  by  appellant  to  Gaston,  and  the  latter  failed  to 
comply  with  the  terms  of  the  sale,  the  title,  as  between  them, 
did  not  pass  to  him,  and  the  executions  did  not  become  liens 
on  the  property.  Even  if  it  could  be  conceded  that  as  between 
them  no  title  passed,  still,  as  to  bona  fide  creditors,  it  did 
pass  if  appellant  delivered  the  property  under  the  sale.  The 
instruction  was,  therefore,  incorrect,  and  was  properly  refused. 

It  is  lastly  insisted,  the  court  erred  in  rejecting  evidence 
offered  by  appellant  in  rebuttal.  He  offered  to  prove  that 
Gaston  said  he  was  to  give  a  note,  with  certain  persons  as 
security,  and  the  machine  was  not  to  be  delivered  until  the 
notes  were  thus  given.  We  fail  to  see  how  this  evidence 
could  affect  the  creditors,  if  appellant  had  delivered  or  con- 
sented or  permitted  Gaston  to  take  and  hold  possession.  That 
was  the  vital  question  in  the  case,  and  not  what  was  the  under- 
standing between  Gaston  and  appellant. 
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We  perceive  no  error  in  rejecting  this  testimony.  We  fail 
to  find  any  error  for  which  this  judgment  should  be  reversed, 
and  it  is  affirmed. 

Judgment  affirmed. 


Richard  Merrin 

v. 
William  E.  Lewis. 

1.  Agency — proof  of  agent's  authority.  A  paper  purporting  to  be  an  author- 
ity from  a  plaintiff  to  an  attorney  to  make  demand  for  the  possession  of  land 
and  bring  an  action  of  forcible  detainer,  the  attorney  testifying  to  having 
prepared  the  writing  and  the  sending  of  the  same  by  mail  to  the  plaintiff  and 
his  receiving  it  back  signed,  will  be  sufficient  proof  of  the  attorney's  authority 
to  make  a  demand  in  writing,  in  his  client's  name,  of  land,  before  bringing 
suit  for  its  possession. 

2.  Forcible  detainer — proof  of  possession.  Proof  unobjected  to,  by  a 
witness,  that  a  defendant  in  a-suit  of  forcible  detainer  was  managing  the  land 
formerly  owned  by  his  son,  and  had  possession,  as  the  witness  understood,  since 
the  son  had  left  the  State,  is  sufficient  to  authorize  suit  against  the  defendant, 
when  wholly  uncontradicted. 

3.  Where  the  evidence  showed  that  a  party,  after  giving  a  mortgage  on  his 
land,  left  the  State,  leaving  the  premises  in  the  possession  and  control  of  his 
father,  it  was  held,  in  forcible  detainer  against  the  father  by  a  purchaser,  un- 
der a  power  of  sale  in  the  mortgage,  that  the  defendant  could  not,  after  having 
taken  possession  under  his  son,  attorn  to  a  third  person  and  give  him  posses- 
sion, so  as  to  avail  against  the  right  of  the  purchaser  under  the  mortgage. 

4.  Power  of  sale — who  may  execute  on  death  of  mortgagee.  Where  a  mort- 
gage on  land  confers  a  power  of  sale  upon  the  mortgagee,  his  legal  represen- 
tatives or  attorney,  on  default  of  payment,  and  the  mortgagee  dies,  so  that  the 
indebtedness  secured  passes  to  his  administrator,  the  latter  may  properly 
exercise  the  power  as  the  legal  representative  of  the  mortgagee. 

5.  Former  adjudication — as  a  bar  to  suit.  The  record  of  a  former  judg- 
ment in  a  suit  of  forcible  detainer,  showing  that  the  plaintiff  had  not  made  out 
his  case,  though  for  the  same  land,  is  not  sufficient  to  bar  a  second  suit,  without 
extrinsic  proof  showing  that  the  cause  of  action  was  the  same  in  the  prior  as 
in  the  last  suit.  Where  the  only  demand  of  possession  shown  appears  to  have 
been  made  after  the  determination  of  the  first  suit,  the  judgment  for  the  de- 
fendant therein  can  not  be  held  a  bar  to  the  second  action  brought  after  such 
demand. 
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Appeal  from  the  Circuit  Court  of  Grundy  county;  the 
Hon.  J.  McRoberts,  Judge,  presiding. 

Mr.  W.  T.  Hopkins,  for  the  appellant. 
Messrs.  Hill  &  Dibbell,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  for  the  plaintiff  in  a  suit 
of  forcible  detainer,  by  William  E.  Lewis  against  Richard 
Merrin,  to  recover  possession  of  a  certain  quarter  section  of 
land.  Richard  Merrin,  and  Andrew  J.  Merrin,  his  son,  had 
each,  on  May  25,  1869,  executed  to  David  Mathews  separate 
mortgages  of  the  two  eighties  of  the  quarter  section,  to  secure 
the  payment  of  the  purchase  money  therefor,  promissory  notes  to 
David  Mathews  being  given  by  each  purchaser  for  the  purchase 
money  of  his  own  eighty.  Default  having  been  made  in  the 
payment  of  the  notes,  the  mortgages  were  foreclosed  by  a  sale 
of  the  mortgaged  premises  in  pursuance  of  a  power  of  sale 
given  by  the  mortgages,  William  E.  Lewis  becoming  the 
purchaser,  to  whom  deeds  were  accordingly  executed,  and  he 
afterwards  brought  this  suit  for  possession. 

There  are  various  assignments  of  error. 

The  demand  in  writing  for  possession  was  signed  Wm.  E. 
Lewis,  by  his  attorney,  J.  M.  Reading,  and  it  is  objected  there 
was  no  sufficient  proof  of  Reading's  authority  thus  to  demand 
possession.  He  was  an  attorney  at  law,  and  employed  by 
Lewis  to  obtain  possession  of  the  premises.  There  was  in 
evidence  an  express  authority  in  writing  to  Reading  to  de- 
mand possession  and  prosecute  the  suit,  purporting  to  be 
signed  by  Lewis,  and  Reading  testified  that  he  wrote  the 
paper  all  but  the  signature,  sent  it  by  letter  to  Lewis  in  the 
State  of  New  York,  and  received  it  back  from  him  signed. 
The  proof  of  authority  was  sufficient. 

It  is  next  objected  that  the  proof  fails  to  show  that  the 
appellant,  Richard  Merrin,  was  in  possession  of  the  east  eighty 
of  the  quarter  section,  the  one  which  was  conveyed  to  and 
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mortgaged  by  Andrew  J.  Merrin.  The  witness  Reading 
testified,  that  Richard  Merrin  was  in  possession  of  the  land 
at  the  time  the  demand  for  possession  was  made,  the  day  be- 
fore the  suit  was  commenced ;  that  he  had  possession  of  the 
entire  quarter  section,  as  he  understood  it ;  that  he  was  work- 
ing it ;  that  he  had  understood  that  Andrew  J.  had  resided 
in  the  State  of  Iowa  for  the  past  few  years;  that  he  under- 
stood Richard  Merrin  had  been  in  possession  of  the  tract 
mortgaged  by  Andrew  since  he  went  to  Iowa;  that  Andrew, 
when  he  went  away,  left  his  father,  Richard  Merrin,  to  man- 
age the  land ;  that  he  learned  this  from  Richard  Merrin. 

There  was  no  contradiction  of  this  evidence  or  objection  to 
it.     We  think  it  sufficient  proof  of  possession. 

Defendant's  counsel  offered  to  show  that  Andrew  J.  Merrin 
abandoned  his  property,  and  that,  under  the  authority  vested 
in  himself  by  Wm.  T.  Gay,  of  St.  Louis,  after  Andrew  J. 
Merrin  went  away,  Richard  Merrin  took  possession  of  it  for 
Gay,  and  that  he  occupied  it  then  as  the  tenant  of  Gay.  This 
was  objected  to  and  the  objection  sustained  by  the  court.  The 
rejection  of  this  testimony  is  assigned  as  error.  There  was  no 
offer  to  disprove  the  testimony  as  to  the  land  being  left  by 
Andrew  J.  in  the  possession  and  control  of  his  father  when  he 
went  to  Iowa,  and  if  such  were  the  case  that  the  land  was  so 
left,  Richard  Merrin  could  not  attorn  to  Gay  and  give  him  a 
possession  which  would  avail  against  the  right  under  the  mort- 
gage,— such  possession  would  be  regarded  nothing  more  than 
as  that  of  Andrew  J.  Merrin,  the  mortgagor.  We  find  no 
error  in  excluding  the  testimony. 

After  the  execution  of  the  mortgages  and  before  the  fore- 
closure sale,  David  Mathews,  the  mortgagee,  died,  and  the 
power  of  sale  was  exercised  by  his  administrator.  Objection 
is  made,  that  the  power  of  sale  conferred  by  the  mortgages 
could  not  be  exercised  by  the  administrator.  The  power  of 
sale  was  given  to  the  mortgagee,  his  legal  representatives  or 
attorney.  Warnecke  v.  Lembca,  71  111.  91,  is  relied  upon  in 
support  of  the  objection,  where,  in  the  case  of  a  trust  deed, 
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land  being  conveyed  to  a  trustee  to  secure  the  payment  of  in- 
debtedness, with  power,  upon  default  of  payment,  to  the  trustee 
or  his  legal  representatives,  to  sell  and  convey  the  land  as  the 
attorney  of  the  grantor,  it  was  decided  that  the  administratrix 
of  the  deceased  trustee  could  not  rightfully  make  the  sale.  It 
was  held  that  in  that  case  "  legal  representative "  meant,  a 
new  trustee  to  be  appointed  by  the  court  to  execute  the  power. 

But  no  such  meaning  can  be  attached  to  those  words  in  the 
present  case,  it  being  that  of  a  mortgage  where  there  is  no  such 
appointment  to  be  made  by  court  in  the  case  of  a  deceased 
mortgagee.  The  words  here  admit  of  no  other  application 
than  to  the  administrator  or  heirs,  and  it  was  said  in  the  case 
cited,  that  legal  representative  or  personal  representative,  in 
the  commonly  accepted  sense,  means,  administrator  or  exe- 
cutor. In  Pardee  v.  Lindley,  31  111.  174,  and  Str other  v.  Law, 
54  id.  413,  it  was  held,  that  where  a  mortgage  gives  to  the 
mortgagee  or  his  assigns  power  to  sell  in  case  of  default  in 
payment,  an  assignment  of  the  note  secured  by  the  mortgage 
will  vest  the  power  of  sale  in  the  assignee.  Upon  the  death 
of  the  mortgagee  here,  the  notes  then  held  by  him  passed  to 
his  administrator  as  his  assignee  in  law,  and  the  administrator 
stood  in  all  respects  as  the  legal  representative  of  the  mort- 
gagee with  respect  to  the  notes;  they  were  the  principal  thing 
and  the  mortgage  but  the  incident,  and  the  power  of  sale  was 
properly  exercised  by  the  administrator  as  the  legal  represen- 
tative of  the  mortgagee. 

Proceedings  for  forcible  detainer  were  instituted  by  appellee 
against  appellant  in  the  circuit  court  of  Grundy  county,  on 
the  29th  day  of  February,  1876,  for  the  recovery  of  the  same 
premises  in  controversy,  and  upon  trial  by  the  court  without 
a  jury,  judgment  was  rendered  in  favor  of  the  appellant  on 
March  18,  1876,  the  court  finding  that  the  plaintiif  had  not 
made  out  his  case,  and  the  record  of  that  adjudication  was 
offered  in  evidence  by  appellant  as  a  bar  to  the  present  suit,  it 
having  been  commenced  on  May  5,  1876,  and  the  court,  on  ob- 
jection made,  excluded  this  testimony,  which  is  assigned  as  error. 
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The  bare  record  only  was  offered  in  evidence,  unaccom- 
panied by  any  extrinsic  evidence  whatever,  or  intimation  that 
any  would  be  introduced.  We  think  the  record,  of  itself,  does 
not  show  that  the  appellee's  present  cause  of  action  was  adju- 
dicated in  the  former  suit. 

All  that  the  record  shows  is,  a  suit  of  forcible  detainer 
between  the  same  parties  for  the  same  land,  a  plea  of  not 
guilty,  trial  by  the  court,  a  finding  that  the  plaintiff  had  not 
made  out  his  case,  and  judgment  for  the  defendant.  To  show 
that  the  same  cause  of  action  was  in  litigation  there  as  here, 
requires  extrinsic  evidence. 

A  demand  in  writing  of  possession  is  essential,  and  lies  at 
the  very  foundation  of  the  right  of  action  in  a  suit  for  forcible 
detainer.  The  demand  of  possession,  in  this  case,  was  made 
May  4,  1876,  as  proved.  There  was  no  offer  or  attempt  to 
prove  any  other  demand  at  any  other  time,  and  if  there  had 
not  been,  then  the  plaintiff's  right  of  action  did  not  accrue 
till  May  4,  1876,  and  could  not  have  been  adjudicated  in 
March,  1876.  The  plaintiff  may -have  failed  in  the  former  suit 
for  the  very  reason  that  he  had  not  made  demand  of  possession 
before  he  brought  that  suit,  and  therefore,  his  right  of  action 
had  not  accrued.  In  Smalley  v.  Edey,  19  111.  211,  it  was  said 
by  this  court,  in  reference  to  a  former  judgment  on  the  same 
instrument  in  writing  being  a  bar  to  a  subsequent  suit  thereon, 
"  it  was  for  the  defendant  to  show  that  the  cause  of  action 
upon  which  the  former  judgment  was  rendered  was  the  same 
as  that  of  the  present  suit.  It  does  not  follow  that  because 
the  former  suit  was  upon  the  same  paper  writing,  the  cause  of 
action  was  the  same.  The  right  of  action  may  not  then  have 
accrued,  and  indeed  the  evidence  fails  to  show  what  the  cause 
of  action  alleged  was,  except  that  the  same  paper  wTas  declared 
on."     And  see  Crabtree  v.  Welles,  19  111.  55. 

We  find  no  error  in  the  exclusion  of  the  record. 

Perceiving  no  error  in  the  case,  the  judgment  is  affirmed. 

Judgment  affirmed. 
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Warren  Ferguson  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

1.  Assault  and  battery — jurisdiction.  The  circuit  court  has  no  original 
jurisdiction  in  cases  of  assault  or  assault  and  battery,  it  being  conferred  upon 
justices  of  the  peace. 

2.  A  defendant  can  not  be  indicted  for  an  assault  and  battery,  nor  can  a 
conviction  be  had  of  such  offense,  under  an  indictment  for  a  riot,  they  being 
two  distinct  offenses. 

Writ  of  Error  to  the  Circuit  Court  of  Iroquois  county; 
the  Hon.  Franklin  Blades,  Judge,  presiding. 

Messrs.  Holland  &  Ayres,  and  Mr.  F.  P.  Morris,  for 
the  plaintiffs  in  error. 

Mr.  Tracy  B.  Harris,  for  the  People. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court : 

This  was  an  indictment  against  plaintiffs  in  error,  Warren 
Ferguson,  Owen  Ferguson  and  Mary  Acken,  for  riot.  On  a 
trial  of  the  cause  before  a  jury,  a  verdict  was  rendered  finding 
the  two  Fergusons  guilty,  as  charged  in  the  indictment,  and 
the  defendant  Mary  Acken  guilty  of  an  assault  and  battery. 
The  court  overruled  a  motion  for  a  new  trial,  and  rendered 
judgment  upon  the  verdict,  under  which  the  Fergusons  were 
each  required  to  pay  a  fine  of  $50  and  Mary  Acken  a  fine  of 
$10,  and  costs  of  prosecution.  The  defendants  all  unite  in 
prosecuting  this  writ  of  error. 

At  the  request  of  the  people,  the  court  gave  this  instruction 
to  the  jury: 

"The  jury  are  instructed,  that  if  they  find  any  one  of  the 
defendants  assaulted  the  said  Hiram  Jones,  and  struck  or 
beat  him  in  a  rude  or  revengeful  manner,  and  at  a  time  when 
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it  was  not  in  apparently  necessary  self-defense,  they  can,  under 
the  indictment,  find  such  defendants  guilty  of  an  assault  and 
battery." 

We  perceive  no  ground  upon  which  the  instruction  or  the 
judgment  of  the  court  on  the  verdict  can  be  sustained. 

Sec.  381,  Rev.  Stat.  1874,  p.  405,  provides:  "Justices  of 
the  peace  shall  have  original  jurisdiction  in  all  cases  of  mis- 
demeanor, when  the  punishment  is  by  fine  only,  and  the  fine 
does  not  exceed  $200,  and  also  in  all  cases  of  assault  and  as- 
sault and  battery,  and  affrays,  in  which  the  people  are  plain- 
tiffs, and  in  cases  arising  under  sections  270  and  271  of 
division  1  of  this  act."  This  section  clearly  confers  original 
jurisdiction  in  cases  of  assault  and  assault  and  battery  upon 
justices  of  the  peace,  and  upon  an  examination  of  sec.  392  of 
the  same  chapter  of  the  statute,  Avhich  confers  criminal  juris- 
diction upon  the  circuit  court,  it  will  be  found  to  contain  an 
exception  sufficiently  comprehensive  to  leave  the  jurisdiction 
of  justices  of  the  peace,  as  conferred  by  the  section  of  the  stat- 
ute supra,  undisturbed.  That  section  declares :  "The  circuit 
courts  of  the  several  counties,  except  of  the  county  of  Cook, 
shall  have  exclusive  original  jurisdiction  of  all  criminal  of- 
fenses, except  as  otherwise  provided  by  law." 

We  regard  it  a  plain  proposition,  that  when  original  juris- 
diction was  conferred  on  justices  of  the  peace  in  cases  of 
assault  and  battery  by  sec.  381,  the  enactment  of  sec.  392  of 
the  same  chapter,  conferring  criminal  jurisdiction  of  all  crim- 
inal offenses  on  the  circuit  court,  containing  these  words: 
"  except  as  otherwise  provided  by  law,"  was  an  explicit  decla- 
ration that  jurisdiction  had  been  conferred  upon  justices  of 
the  peace  in  cases  of  assault  and  battery,  and  that  such  juris- 
diction was  excepted  from  the  circuit  courts  of  the  State. 

Again,  if  the  legislature  designed  to  confer  the  jurisdiction 
on  the  circuit  court,  why  except  the  courts  of  Cook  county,  as 
was  expressly  done  by  sec.  393  of  the  same  chapter,  which 
declares :     "  The  Criminal  Court  of  Cook  county  shall  have 
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exclusive  original  jurisdiction  of  all  criminal  offenses  in  the 
county  of  Cook,  except  such  as  is  conferred  upon  justices  of 
the  peace,  and  appellate  jurisdiction  from  justices  of  the  peace." 
It  will  be  remembered,  that  under  sec.  26,  art.  6  of  the  con- 
stitution, the  Criminal  Court  of  Cook  county  is  created  with 
the  same  jurisdiction  in  all  criminal  cases  as  the  circuit  court, 
— it  is,  in  effect,  a  circuit  court  with  criminal  jurisdiction,  like 
the  other  circuit  courts  of  the  State.  If,  therefore,  sec.  392 
was  held  to  confer  jurisdiction  on  the  circuit  courts  outside  of 
Cook  county  in  cases  of  assault  and  battery,  as  sec.  393  has 
deprived  the  courts  of  Cook  county  of  that  jurisdiction,  the 
statute  would  be  in  conflict  with  that  provision  of  sec.  29, 
art.  6  of  the  constitution,  requiring  uniformity  of  jurisdiction 
in  courts  of  the  same  grade;  while,  on  the  other  hand,  if  sec. 
392  is  construed  to  mean  that  circuit  courts  are  not  invested 
with  jurisdiction  in  cases  of  assault  and  battery,  the  two  sec- 
tions are  in  harmony  with  the  constitution,  and  the  jurisdic- 
tion conferred  is  uniform  in  all  courts  of  the  same  grade,  as 
it  was,  doubtless,  the  intention  of  the  legislature  that  it 
should  be. 

If  we  are  correct  in  this  view,  it  is  clear  neither  of  the  de- 
fendants could  be  indicted  for  an  assault  and  battery,  nor 
could  they,  under  an  indictment  for  riot,  be.  convicted  for  an 
assault  and  battery. 

In  Freeland  v.  The  People,  16  111.  380,  which  was  an  indict- 
ment for  riot,  one  of  the  defendants  pleaded  in  bar  his  arrest 
and  trial  for  an  assault  and  battery,  in  which  he  was  fined  $25. 
The  court  decided  that  the  facts  set  up  in  the  plea  constituted 
no  defense,  and  said :  It  is  evident  that  a  riot  may  embrace 
an  assault  and  battery,  and  the  necessary  difference  between 
them  consists  in  this :  that  two  or  more  persons  must  engage 
in  the  unlawful  act  to  constitute  riot,  while  but  one  need  be 
to  constitute  assault  and  battery.  The  facts,  therefore,  in 
each  are  not  necessarily  the  same,  nor  are  the  two  offenses  the 
same  in  law.  One  is  punished  on  prosecution  before  a  justice 
of  the  peace  by  fine  only,  the  other  on  indictment  in  the  cir- 
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cuit  courts  by  fine  or  imprisonment;  and  on  trial  of  such  in- 
dictment, unde'r  our  system,  no  conviction  can  be  had  of 
assault  and  battery,  nor  on  trial  of  such  prosecution  for  assault 
and  battery  can  there  be  a  conviction  for  riot. 

It  is  true,  under  the  statute  in  force  at  the  time  the  decision 
in  the  case  cited  was  made,  justices  of  the  peace  had  exclusive 
original  jurisdiction  in  cases  of  assault  and  battery,  but  we  do 
not  regard  the  difference  in  the  phraseology  of  the  two  stat- 
utes of  sufficient  importance  to  change  the  rule  announced. 
A  riot  and  an  assault  and  battery  are  two  distinct  offenses. 
The  facts  which  will  constitute  the  latter  will  not  establish 
the  former,  and  the  punishment  provided  for  each  offense  is 
of  a  different  character.  Indeed,  the  offenses  are  so  unlike, 
that  we  can  not  believe  it  was  ever  contemplated  by  the  legis- 
lature, in  the  enactment  of  our  statute,  that  a  person  indicted 
for  a  riot  should  be  convicted  of  an  assault  or  an  assault  and 
battery,  nor  do  we  believe  a  rule  of  that  character  would  be 
productive  of  any  good.  A  person  merely  guilty  of  an  assault 
or  an  assault  and  battery,  ought  not  to  be  compelled  to  be  at 
the  trouble  and  expense  of  appearing  before  a  circuit  court 
and  defending  against  an  indictment  for  riot,  when  the  result 
to  be  anticipated  is  merety  a  conviction  eof  an  assault  and  bat- 
tery, which  might  be  tried  and  be  disposed  of  in  a  summary 
manner  before  a  justice  of  the  peace,  with  little  or  no  expense 
to  those  prosecuting  or  defending. 

We  are,  therefore,  satisfied  the  instruction  of  the  court  was 
wrong,  and  the  judgment  as  to  Mary  Acken  was  erroneous. 

It  is  also  insisted,  that  the  testimony  was  not  sufficient  to 
authorize  the  verdict,  and  exception  was  taken  to  several  of 
the  instructions  given  on  behalf  of  the  people.  The  evidence 
was,  in  some  respects,  conflicting,  but  we  can  not  hold  it  in- 
sufficient to  sustain  the  verdict  of  the  jury.  If  the  witnesses 
introduced  on  behalf  of  the  people  were  credible,  and  the  jury 
seem  to  have  relied  upon  their  evidence,  the  proof  was  ample 
to  establish  a  riot.     The  instructions  complained  of  may  not 
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all  be  strictly  accurate,  but  upon  a  close  examination  it  will 
be  found  they  contain  nothing  calculated  to  mislead  the  jury. 
The  judgment  will  be  reversed  as  to  the  defendant  Mary 
Acken,  and  in  all  other  respects  it  will  be  affirmed. 

Judgment  reversed  in  part,  and  in  part  affirmed. 


Chicago,  Rock  Island  and  Pacific  Railroad  Company 

v. 
William  R.  Carey  et  al 

1.  Measure  of  damages — overflowing  land  by  obstructing  outlet.  Where  a 
railway  company,  in  constructing  a  second  track  on  its  right  of  way  across 
land,  obstructs  a  prior  drainage  so  as  to  dam  up  and  flow  the  water  back  on 
the  plaintiff's  land,  the  depreciation  in  the  value  of  the  land,  caused  solely  by 
the  structure,  may  be  considered  as  the  measure  of  damages  as  to  the  real 
estate  injured  thereby.  But  in  considering  such  depreciation,  it  is  necessary 
to  take  into  account  the  question  whether  the  injury  can  be  obviated,  in  whole 
or  in  part,  by  expending  money  to  remove  the  obstruction.  If  the  injury  is 
permanent  and  can  not  be  removed,  the  measure  of  damages  is  the  deprecia- 
tion of  the  property  injured. 

2.  If  the  obstruction  causing  the  injury  is  upon  the  company's  right  of  way, 
the  owner  of  the  land  injured  has  no  right  to  enter  thereon  to  remove  the  ob- 
struction, and  the  law  will  not  require  him  to  commit  a  trespass  to  remove 
the  same,  even  if  it  would  cost  but  a  trifle,  nor  can  the  company  require  such 
owner  to  enter  its  right  of  way  for  such  purpose.  In  such  case,  the  party  in- 
jured by  the  obstruction  has  the  right  to  claim  it  as  a  permanent  injury,  and 
the  jury  to  allow  damages  as  such. 

8.  But  if  the  obstruction  is  upon  the  plaintiff's  land,  he  may  remove  the 
same,  and  the  jury  may  consider  the  cost  necessary  to  restore  the  property  to 
its  former  condition,  and  that  cost  would  be  the  depreciation  in  the  value  of 
his  land. 

4.  Same — damage  to  crops.  Where  the  usual  outlet  of  water  is  obstructed 
so  as  to  overflow  the  plaintiff's  lands,  he  may  recover  for  the  loss  of  or  injury 
to  the  crops  of  hay,  etc.,  or  the  expense  of  securing  them,  in  addition  to  the 
loss  by  the  depreciation  of  the  land. 

5.  Same — as  to  other  elements  of  damage.  Where,  in  an  action  to  recover 
for  damage  to  real   estate  against  a  defendant  obstructing  the  drainage  of 
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water  and  causing  it  to  overflow  a  portion  of  the  plaintiff's  farm,  the  court 
instructs  the  jury,  that  in  estimating  the  damages  it  is  proper  for  them  to 
consider  the  value  of  the  land  at  the  time  the  injury  occurred,  and  the  de- 
crease in  value,  if  any,  in  consequence  of  the  injury,  it  is  error  to  further 
instruct  them  that  they  may  also  consider  the  inconvenience  and  damage  in 
having  one  portion  of  the  land  separated  from  another  by  reason  of  such 
overflow,  if  there  is  such  separation,  the  damage  sustained  to  the  land  covered 
by  such  overflow,  the  damage,  if  any,  to  the  portion  not  overflowed  by  the 
overflow  of  the  portion  covered  with  water,  and  the  necessary  expense,  if  any, 
which  the  plaintiff  sustained  in  the  construction  of  necessary  roads  and  bridges 
in  consequence  of  such  overflow,  as  such  damages  necessarily  enter  into  and 
would  be  considered  in  fixing  the  amount  of  depreciation  in  the  value  of  the 
land,  and  thus  authorize  a  double  allowance  for  such  injuries. 

6.  Right  of  way — of  its  use  in  obstructing  flow  of  water.  The  fact  that  a 
railway  company  owns  a  right  of  way  over  the  plaintiff's  land,  does  not  author- 
ize it  to  make  such  a  change  thereon,  by  structures,  or  otherwise,  as  to  flow 
water  back  upon  the  land  of  the  plaintiff  or  others  and  thereby  inflict  an 
injury. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the 
Hon.  Geo.  W.  Pleasants,  Judge,  presiding. 

Mr.  Thomas  F.  Withrow,  for  the  appellant. 

Mr.  John  B.  Hawley,  and  Mr.  Leonard  H.  Carey,  for 
the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellant's  right  of  way  passed  over  the  farm  of  appellees. 
A  single  track  was  laid  thereon  about  1852,  and,  the  ground 
being  low  and  wet  in  its  nature,  a  culvert  and  water-way  were 
provided  for  drainage.  Subsequently,  in  1873,  appellant  con- 
structed another  track  at  that  place  on  its  right  of  way,  and 
appellees  claim  that  in  doing  so  it  obstructed  the  drainage 
so  as  to  dam  up  and  flow  water  back  on  their  farm,  and  has 
thereby  rendered  a  considerable  portion  of  it  useless  for  culti- 
vation, whereby  they  have  sustained  damage,  and  to  recover 
compensation  therefor  they  sued  appellant,  and  recovered 
$1445  damages,  and  defendant  appeals. 

It  is   urged  that  the  verdict  is  not  supported  by  the  eyi- 
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dence,  the  finding  is  excessive,  and  the  court  erred  in  giving 
instructions  for  appellees  and  in  refusing  an  instruction  asked 
by  appellant. 

The  evidence  is  voluminous,  and  is  by  no  means  harmoni- 
ous. Witnesses  are  not  agreed  as  to  the  original  course  of 
the  drainage,  the  means  of  outlet  of  the  water  from  this  basin 
or  depression  in  the  ground,  and  whether  the  construction  of 
this  second  track  obstructed  the  flow  of  water  accumulated  by 
rains,  snow  and  otherwise.  These  are  questions  of  fact  for 
the  finding  of  the  jury,  and  we  never  interfere  unless  the  ver- 
dict is  not  supported  by  or  is  opposed  to  the  evidence.  In 
the  view  we  take  of  the  case,  however,  we  deem  it  unnecessary 
to  discuss  or  consider  the  question  of  the  finding  of  the  jury, 
but  shall  consider  a  portion  of  the  instructions. 

It  is  insisted  that  the  jury  disregarded  the  ninth  of  appel- 
lant's instructions.  If  that  be  true,  it  was  not  error,  as  the 
instruction  was  improperly  given.  It  has  been  announced  re- 
peatedly by  this  court,  that  the  jury  are  the  sole  judges  of  the 
weight  of  evidence. 

It  is  claimed  that  the  court  below  erred  in  giving  appellees' 
third  instruction — that  it  states  erroneous  rules  for  measuring 
the  damages  sustained  by  the  flowing  of  water  back  on  appel- 
lees' farm,  even  if  the  evidence  shows  a  right  of  recovery. 
The  instruction  is  this : 

"  3.  If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiffs are  entitled  to  recover  damages  from  the  defendant,  as 
stated  in  the  first  instruction,  then,  in  that  case,  in  arriving  at 
the  amount  of  such  damages,  it  is  proper  for  the  jury  to  con- 
sider the  value  of  said  land  at  the  time  the  injury  occurred, 
the  decrease  in  value,  if  any,  in  consequence  of  such  injury, 
the  crops  of  hay  or  other  crops  of  the  plaintiffs,  if  any,  de- 
stroyed or  damaged  in  consequence  of  such  overflow,  or  the 
increased  expense,  if  any,  necessarily  occasioned  thereby  in 
securing  or  harvesting  the  same,  the  inconvenience  and  dam- 
age, if  any,  in  having  one  portion  of  said  land  separated  from 
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another  by  reason  of  such  overflow,  if  there  was  such  separa- 
tion, the  damages  sustained  to  the  lands  covered  by  such  over- 
flow, the  damage,  if  any,  to  the  portion  not  overflowed  by  the 
overflow  of  that  portion  covered  with  water  by  reason  of  such 
overflow,  and  the  necessary  expense,  if  any,  which  the  plain- 
tiffs sustained  in  the  construction  of  necessary  roads  and 
bridges  in  consequence  of  such  overflow,  and,  upon  the  whole 
case,  to  give  to  the  plaintiffs  such  damages  as  the  jury  believe, 
from  the  evidence,  they  have  sustained." 

The  depreciation  in  the  value  of  the  land  occasioned  solely 
by  the  structure  may  be  considered  as  the  measure  of  damages, 
but  in  considering  such  depreciation  it  would  be  necessary  to 
take  into  account  the  question  whether  the  injury  could  be 
obviated,  in  whole  or  in  part,  by  expending  money  to  remove 
the  obstruction.  A  person  examining  the  farm  with  a  view 
to  purchase,  would  naturally  make  an  estimate  of  the  cost  of. 
restoring  the  drainage,  whether  by  litigation  with  the  com- 
pany, if  the  duty  devolved  upon  it,  or  by  expending  money 
in  making  ditches  and  constructing  culverts,  if  the  legal  duty 
devolved  upon  the  owner  of  the  farm.  So  the  jury  should 
consider  these  questions  in  estimating  damages.  Where  there 
is  a  permanent  injury  that  can  not  be  remedied,  of  course  the 
measure  is  the  depreciation  in  value  of  the  property  injured. 
In  such  case,  the  injury,  being  continuous  and  may  be  per- 
petual, is  incapable  of  removal  and  can  not  be  obviated,  and 
there  can  be  no  other  rule  adopted  so  fair  and  just  as  the  de- 
preciation in  the  value  of  the  property;  but  where  the  cause 
of  the  injury  may  be  removed  at  a  reasonable  expense  by  the 
party  injured,  that  fact  should  be  considered.  If,  however, 
the  obstruction  is  on  the  right  of  way  of  appellant,  appellees 
have  no  right  to  enter  thereon  to  remove  it,  as  the  law  will 
not  require  them  to  commit  a  trespass  to  remove  the  obstruc- 
tion, even  if  it  would,  as  contended,  cost  but  a  trifle,  nor  can 
appellant  require  them  to  enter  its  right  of  way  to  remove 
obstructions. 
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Again,  if  appellant  has  constructed  these  obstructions  and 
will  maintain  them,  it  must  pay  all  damages  produced  thereby. 
Appellees  have  no  right  to  go  upon  the  right  of  way  and  dig 
ditches  and  construct  bridges  or  culverts,  nor  can  they  be 
required  to  do  so  by  appellant.  If,  however,  appellant  has 
constructed  obstructions  on  appellees'  land,  then  they  may 
remove  the  same,  and  the  jury  may  consider  what  would  be 
the  cost,  and  if  that  would  restore  the  property  to  its  former 
condition,  that  would  be  the  depreciation  in  the  value  of  their 
land;  but  if  appellant  has  created  such  obstructions  on  its 
own  land,  appellees  and  the  jury  have  the  right  to  regard 
them  as  permanent,  and  the  one  has  the  right  to  claim  it  as  a 
permanent  injury,  and  the  other  to  allow  damages  as  such. 
If  appellees,  as  is  claimed,  by  dams  or  obstructions,  have  pro- 
duced all  or  any  portion  of  the  injury,  they  can  not  recover 
for  injury  thus  produced. 

The  next  clause  of  the  instruction  authorizes  the  jury  to 
find  damages  for  the  loss  of  or  injury  to  the  crops  of  hay,  etc., 
or  the  expense  of  securing  them.  We  perceive  no  objection 
to  this  clause.  It  is  manifest  that  in  addition  to  loss  by  de- 
preciation in  value  of  the  land  at  the  time  the  action  was 
brought,  appellees  had  the  right  to  recover  for  any  loss  of 
crops  or  expense  of  securing  them  occasioned  by  the  wrongful 
acts  of  appellant  prior  to  the  time  of  bringing  the  suit.  The 
next  clause  tells  the  jury  they  may  allow  damages  for  the  in- 
convenience or  injury  of  having  one  part  of  the  farm  separated 
from  the  other  by  reason  of  the  overflow.  This  was  erroneous, 
as  that  necessarily  entered  into  and  would  be  considered  in 
fixing  the  amount  of  depreciation  in  the  value  of  the  land,  and 
if  the  jury  acted  under  the  instruction,  they  may  have  allowed 
twice  for  this  injury.  The  next  clause  told  the  jury  they 
might  allow  the  damages  sustained  by  the  overflow  of  the 
land.  This,  like  the  last,  was,  no  doubt,  considered  in  esti- 
mating the  depreciation  in  the  value  of  the  land,  and  it 
allowed  a  double  assessment  for  such  damages,  and  was  wrong. 
The  next  clause  authorized  the  jury  to  find  for  damages  occa- 
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sioned  by  overflow  to  the  portion  not  overflowed.  This  was 
embraced  in  the  depreciation  of  value,  and  was  objectionable 
for  the  same  reasons  that  apply  to  the  preceding  clauses.  The 
same  objection  applies  to  the  next  clause,  which  authorizes  a 
recovery  for  the  expense  of  building  roads,  bridges,  etc.,  to 
get  to  their  land.  Then  the  last  clause  tells  them  that  they 
may  allow  such  damages  as  they  believe  appellees  had  sus- 
tained, as  shown  by  the  evidence. 

Had  this  instruction  not  started  out  by  informing  the  jury 
they  might  find  the  depreciation  in  the  value  of  the  land,  then, 
it  may  be,  the  instruction  would  not  have  been  seriously  ob- 
jectionable, as  that  would  have  contained  the  measure  of 
damages.  The  first  and  second  clauses  embraced  all  of  the 
others,  and  when  the  latter  were  added,  it  authorized  the  jury  to 
again  find  damages  for  injuries  embraced  in  the  first  two.  If 
this  is  not  the  true  meaning,  it  is  apparently  so,  and  was,  no 
doubt,  so  understood  by  the  jury,  and  from  the  amount  of  the 
verdict  they  must  have  so  acted. 

It  is  urged  that  there  was  error  in  refusing  appellant's  eighth 
instruction.     It  is  this: 

"8.  Although  the  jury  may  believe,  from  the  evidence, 
that  the  defendant  changed  the  natural  flow  of  the  water  from 
the  south  to  the  north  side  of  the  track,  yet,  if  they  believe, 
from  the  evidence,  that  such  change  was  wholly  on  its  own 
ground,  and  that  it  deposited  the  water  at  a  point  east  of  the 
depot,  and  that  it  was  accustomed  to  flow  to  that  point,  before 
the  change,  then  the  jury  must  find  their  verdict  for  the  de- 
fendant." 

This  instruction  is  manifestly  wrong.  It  nowhere  contains 
the  proposition  that  by  the  change  of  the  water  from  its  natural 
or  previous  course  appellees  were  not  injured  by  the  change. 
If  appellant  had  the  legal  right  to  make  the  change,  it  surely 
could  only  be  on  the  condition  that  it  was  so  done  as  to  work 
no  injury  to  others.  The  mere  fact,  as  all  know,  that  it 
owned  the  right  of  way,  did  not  authorize  such  a  change  as 
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would  flow  the  water  back  on  appellees.  The  company  could, 
no  doubt,  use  its  property  as  it  chose,  so  that  injury  was  not 
thereby  inflicted  on  others.  This  instruction  ignores  that 
element. 

For  the  error  in  giving  appellees'  third  instruction,  the 
judgment  of  the  court  below  is  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


John  "W.  Chickering  et  al. 

v. 
Alexander  N.  Fullerton. 

1.  Burnt  records  —  extent  of  restoration  required.  Where  the  files  and 
papers  in  a  suit  to  foreclose  a  mortgage  are  destroyed  by  fire,  it  will  be  a  suf- 
ficient restoration  of  the  files  if  the  complainant  restores  his  bill  as  to  all  the 
defendants  who  were  made  parties,  and  the  only  defendants  objecting  re-file 
their  answers.  It  is  not  necessary  to  restore  papers  as  to  persons  admitted 
to  defend  as  purchasers  from  the  mortgagor  pendente  lite,  if  they  are  allowed 
to  present  their  rights  by  a  supplemental  and  cross-bill. 

2.  Parties — purchasers  pendente  lite.  Where  persons  acquire  an  interest 
in  mortgaged  premises  from  the  mortgagor  after  bill  filed  to  foreclose  the 
mortgage,  there  is  no  error  in  refusing  to  allow  them  to  be  made  parties  de- 
fendant to  the  bill  to  foreclose,  as  they  can  as  well  defend  in  the  name  of 
their  grantor  as  in  their  own. 

3.  Pleading  and  evidence — admissions  in  answer  obviating  necessity  of  proof. 
Where  the  answers  of  defendants  to  a  bill  to  foreclose  a  mortgage  admit 
the  execution  and  assignment  of  the  mortgage  which  is  destroyed,  they  can 
not  be  heard  to  complain  that  the  contents  of  the  mortgage  and  assignment 
are  not  sufficiently  proved. 

4.  Mortgage — what  interest  may  be  mortgaged.  Where  a  party  acquires  the 
legal  title  to  lots  from  one  who  had  previously  made  contracts  for  their  sale 
and  conveyance,  together  with  an  assignment  of  the  contracts,  he  has  such  an 
interest  in  the  lots  as  may  be  the  subject  of  bargain  and  sale  or  transfer  by 
mortgage.     In  such  case  he  does  not  hold  the  title  in  trust  for  the  purchasers. 

5.  Where  a  party  takes  a  deed  to  real  estate  subject  to  rights  of  others 
under  a  prior  purchase,  and  gives  a  mortgage  thereon  to  his  grantor,  the  lat- 
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ter  may  foreclose  the  same,  and  cut  off  whatever  rights  the  mortgagor  acquired 
by  his  deed  from  the  mortgagee. 

6.  Where  A  purchased  a  number  of  lots  under  a  contract  for  a  conveyance 
upon  payment  of  the  price,  and  sold  the  same  to  various  other  persons,  giving 
agreements  for  deeds  to  them  on  payment  of  the  purchase  money,  after  which 
he  turned  over  such  contracts  to  the  original  vendor,  taking  up  his  own  obli- 
gations and  cancelling  his  agreement,  and  such  original  vendor  transferred  the 
contracts  to  B,  and  conveyed  him  the  legal  title,  and  B,  in  the  same  manner, 
transferred  and  conveyed  to  C,  who  gave  back  to  B  a  mortgage  on  his  interest 
in  the  lots,  it  was  held,  that  the  mortgage  was  inoperative  as  to  the  purchasers 
from  A,  who  had  fully  paid  for  their  lots. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ;  the 
Hon.  Samuel  M.  Moore,  Judge,  presiding. 

Mr.  S.  M.  Milliard,  and  Mr.  M.  Blanchard,  for  the 
plaintiffs  in  error. 

Messrs.  Hutchinson  &  Luff,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  bill  was  to  foreclose  a  mortgage  made  by  John  W. 
Chickering  and  B.  F.  James  to  William  A.  Shephard,  on 
thirty  lots,  to  secure  the  purchase  money,  evidenced  by  eight 
notes,  dated  November  12,  1855,  seven  of  which  were  for  the 
sum  of  $600  each,  falling  due  in  from  six  to  forty-two  months 
thereafter,  and  one  for  $1800,  due  in  four  years,  with  interest. 
It  seems  the  lots  embraced  in  the  mortgage  had  been  owned 
by  Charles  D.  Gibson,  who  contracted  to  sell  them  to  William 
B.  Horner  and  Julius  Crone,  and  covenanted  to  make  them  a 
deed  for  the  same  on  making  the  payments  of  the  purchase 
money,  as  specified  in  the  agreement.  The  agreement  between 
the  parties  was  duly  recorded  in  the  county  where  the  prop- 
erty is  situated.  While  Horner  and  Crone  claimed  to  be  the 
owners  of  the  lots  under  their  contract  with  Gibson,  they  sold 
all  the  lots  embraced  in  the  mortgage  to  divers  persons,  and 
executed  to  them  agreements  in  writing,  by  which  they  bound 
themselves  to  convey  the  property  on  the  payment  to  them  of 
the  purchase  money.    Afterwards,  Horner  and  Crone  assigned 
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to  Gibson  all  the  contracts  they  had  taken  from  purchasers  of 
lots,  and  cancelled  the  agreement  with  him,  thereby  leaving 
Gibson  again  the  owner  of  the  property,  subject  to  the  rights 
of  parties  with  whom  Horner  and  Crone  had  made  contracts. 
Gibson  subsequently  assigned  the  contracts  so  taken  of  pur- 
chasers of  lots  to  William  A.  Shephard,  and  by  deed  conveyed 
to  him  whatever  interest  he  had  in  the  property.  Shephard 
afterwards  assigned  the  same  contracts  to  Chickering  and 
James,  and  by  deed  conveyed  all  his  interest  in  the  property 
to  them,  and  to  secure  the  purchase  money  they  executed  and 
delivered  to  Shephard  the  mortgage  now  sought  to  be  fore- 
closed, covering  the  lots  in  controversy  by  appropriate  descrip- 
tion. Shephard  assigned  a  part  of  the  notes  described  in  the 
mortgage  to  Alexander  N.  Fullerton,  who  brought  his  bill,  in 
1866,  to  foreclose  the  same.  Answers  to  the  original  bill  had 
been  filed  and  some  testimony  taken,  but  before  the  cause  was 
heard  all  the  files  of  the  cause  were  destroyed  by  fire,  in  1871. 
Under  the  statute,  complainant  restored  his  bill  by  filing  a 
substantial  copy,  making  Chickering  and  James,  with  numer- 
ous purchasers  of  lots,  defendants. 

On  the  7th  of  April,  1873,  Marvin  Blanchard  and  S.  M. 
Milliard  filed  their  petition  in  the  cause,  in  which  they  allege 
they  purchased,  pendente  lite,  of  the  mortgagors,  Chickering 
and  James,  twelve  of  the  lots  covered  by  the  mortgage,  and 
that  on  their  petition,  prior  to  the  destruction  of  the  records, 
they  had,  by  order  of  court,  been  made  parties  to  the  original 
bill,  and  asked  to  be  again  made  parties  defendant,  that  they 
might  defend  in  their  own  names,  or  that  they  might  have 
leave  to  file  a  supplemental  bill.  The  court  refused  to  make 
Blanchard  and  Milliard  defendants  to  the  bill,  but  granted 
them  leave  to  file  a  supplemental  and  cross-bill,  which  was 
done.  It  sets  out  the  main  facts  in  complainant's  bill,  and 
that  since  the  filing  of  the  original  bill  they  (Blanchard  and 
Milliard)  have  purchased  a  portion  of  the  property  described 
in  the  mortgage,  and  have  received  conveyances  therefor  from 
the  mortgagors,  and  aver  they  are  necessary  parties,  and  pray 
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for  leave  to  be  made  parties  and  for  leave  to  answer.  A  de- 
murrer interposed  to  the  supplemental  bill  was  sustained. 

An  objection  is  urged,  that  the  files  of  the  cause  destroyed 
by  fire  have  not  been  sufficiently  restored.  It  is  not  denied 
that  complainant  restored  his  original  bill  as  to  all  defendants, 
unless  Blanchard  and  Milliard  were  parties,  which  is  contro- 
verted. The  answers  of  Chickering  and  James  were  re-filed 
by  them,  and  that  is  a  sufficient  restoration  of  the  files,  so  far 
as  they  are  concerned,  and  they  are  the  only  parties  assigning 
errors  on  this  record,  except  Blanchard  and  Milliard,  whose 
application  in  the  court  below  to  become  defendants  was  de- 
nied. Whether  Blanchard  and  Milliard  were  admitted  as 
defendants  in  the  court  below  or  not,  is  not  a  question  of  any 
real  importance,  nor  is  it  at  all  material.  Whatever  interest 
they  have  in  the  property  was  acquired  pendente  lite,  and  they 
could  as  well  defend  in  the  names  of  their  grantors,  which 
they  were  permitted  to  do,  as  in  their  own  names.  The  peti- 
tion to  be  made  defendants  was,  therefore,  properly  denied. 
Lunt  v.  Stephens,  75  111.  507. 

Both  the  original  mortgage  and  the  assignment  to  complain- 
ant having  been  in  the  same  fire  that  destroyed  the  other  files, 
it  was  not  possible  to  read  accurately  the  contents,  but  the 
oral  testimony  was  sufficient  to  show  the  charred  remains  were 
the  original  mortgage  and  assignment  described  in  the  bill. 
Besides,  the  answers  of  the  mortgagors  admit  the  execution 
of  the  mortgage  and  assignment,  as  alleged,  and  there  can, 
therefore,  be  no  just  complaint  the  contents  of  the  mortgage 
and  assignment  were  not  proven. 

That  interest  which  Chickering  and  James  had  in  the  prop- 
erty itself,  they  acquired  by  deed  from  Shephard.  It  is  the 
same  that  Blanchard  and  Milliard  claim  to  have  bought  in  a 
portion  of  the  lots  from  the  mortgagors.  It  was  such  an  in- 
terest that  could  be  the  subject  of  bargain  and  sale,  being  the 
fee  of  the  estate,  subject  to  the  rights  of  other  parties  previously 
acquired.  It  is  conceded  the  mortgagors  acquired  the  legal 
title  to  the  lots,  but  it  is  said  it  was  in  trust,  as  we  understand 
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the  argument,  for  the  benefit  of  the  purchasers  from  Homel- 
and Crone,  and  to  be  conveyed  to  them  on  payment  of  the 
purchase  money.  It  is  a  misapprehension  to  suppose  there 
was  any  trust  imposed.  It  was  simply  a  transfer  of  the  legal 
title,  subject  to  incumbrances  resting  upon  the  property,  no 
matter  how  created.  What  incumbrance  then  rested  upon 
the  legal  title  to  the  property,  could  not,  then,  be  certainly 
known.  It  might  or  it  might  not  defeat  the  legal  title.  As 
we  have  seen,  the  interest  Chickering  and  James  had  in  the 
property  they  acquired  by  deed  from  Shephard,  and  as  they 
could  reconvey  it  to  their  grantor,  no  reason  is  perceived  why 
the  mortgage  deed  may  not  be  foreclosed  so  as  to  cut  off  what- 
ever interest  the  mortgagors,  and  those  claiming  under  them, 
had  in  the  property,  whatever  it  was.  On  what  principle  of 
equity  could  the  mortgagors  ask  to  be  permitted  to  retain  that 
title,  whether  good  or  bad,  whether  subject  to  be  defeated  in 
their  hands  or  not,  which  they  had  acquired  from  the  mort- 
gagee? Certainly,  they  ought  to  pay  for  or  surrender  that 
which  they  received  from  their  grantor. 

It  is  proved  that  all  the  lots  except  those  bought  by  Blanch- 
ard  and  Milliard  had  been  fully  paid  for,  so  that  all  the  title 
of  both  the  mortgagors  and  mortgagee  had  passed  to  the  pur- 
chasers, under  the  contracts  with  Horner  and  Crone,  which, 
it  is  conceded  on  all  hands,  were  prior  to  the  mortgage.  As 
to  them,  the  mortgage  was  inoperative,  and  the  bill  was  prop- 
erly dismissed.  But  that  is  not  the  case  as  to  the  remaining 
twelve  lots.  The  fee  in  them  had  not  passed,  and  as  to  them 
the  mortgage  was  rightfully  foreclosed. 

No  error  appearing  in  the  record,  the  decree  will  be 
affirmed. 

Decree  affirmed. 
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Elizabeth  Maclay 

v. 

John  Harvey. 

1.  Contract — by  letter,  when  closed.  A  letter  written  in  reply  to  an  offer, 
which  restates  the  terms  of  the  offer,  but  with  some  variations,  though  slight, 
can  not  be  regarded  as  the  consummation  of  a  contract,  and  requires  an  accept- 
ance upon  the  terms  thus  stated,  and  until  unequivocally  accepted,  is  only  a 
mere  proposition  or  offer. 

2.  Where  a  person  makes  an  offer  by  post,  asking  for,  or  where  from  the 
nature  of  the  business  he  has  a  right  to  expect,  an  answer  by  return  mail,  the 
offer  can  only  endure  for  a  limited  time,  and  the  making  of  it  is  accompanied 
by  an  implied  stipulation  that  the  answer  shall  be  by  return  mail,  and  if  that 
implied  stipulation  is  not  satisfied,  the  person  making  the  offer  is  released 
from  it. 

3.  Where  a  person  sent  by  letter  an  offer  to  engage  the  plaintiff  as  a 
trimmer  in  his  millinery  shop,  asking  for  a  prompt  reply,  which  letter  was 
received  by  the  plaintiff  on  the  22d  day  of  March,  which  she  answered  by 
postal  card  on  the  next  day,  accepting  the  offer,  and  which,  if  then  mailed, 
would  have  reached  the  defendant  on  the  24th,  but  which  she  gave  to  a  boy 
to  mail,  who  neglected  to  mail  it  until  the  25th,  it  was  held,  that  the  de- 
fendant was  not  bound  by  his  offer,  the  plaintiff  not  having  mailed  notice  of 
her  acceptance  in  sufficient  time,  nor  was  he  bound,  after  receiving  her  answer, 
to  notify  her  that  her  acceptance  had  not  been  signified  in  time, — and  his  inten- 
tion afterwards  to  accept  her  services,  and  attempt  to  see  her,  not  having  been 
acted  on,  would  not  change  the  rule  of  law. 

4.  The  negligence  of  a  party's  agent  in  mailing  her  letter  accepting  an 
offer  to  employ  the  writer  of  the  letter,  is  her  own  negligence,  and  the  writer 
must  bear  the  consequence  of  the  delay  in  her.  agent  in  mailing  the  same. 

Appeal  from  the  Circuit  Court  of  Warren  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Mr.  John  J.  Glenn,  and  Mr.  J.  M.  Kirkpatrick,  for  the 
appellant. 

Messrs.  Stewart,  Phelps  &  Grier,  for  the  appellee. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Appellant  brought  assumpsit  against  appellee,  in  the  court 
below,  on  an  alleged  contract  whereby  the  latter  employed  the 
former  to  take  charge  of  the  millinery  department  of  his  store 
in  Monmouth,  in  this  State,  for  the  season  commencing  in 
April  and  ending  in  July,  in  the  year  1876,  and  to  pay  her 
therefor  $15  per  week. 

The  judgment  was  in  favor  of  appellee,  and  appellant  now 
assigns  numerous  errors  as  grounds  for  its  reversal. 

In  our  opinion,  the  case  may  be  properly  disposed  of  by 
the  consideration  of  a  single  question.  Appellant's  right  of 
recovery  is  based  entirely  upon  an  alleged  special  contract,  and 
unless  there  was  such  a  contract,  the  judgment  below  is  right, 
however  erroneous  may  have  been  the  rulings  under  which  it 
was  obtained. 

After  some  preliminary  correspondence,  which  is  not  before 
us,  appellant,  who  was  then  residing  in  Peoria,  received  from 
appellee  the  following,  by  mail : 

"Monmouth,  M.9  March  9,  1876. 

Miss  L.  Maclay,  Peoria,  III.: — I  have  been  trying  to 
find  your  address  for  some  time,  and  was  informed  last  even- 
ing that  you  were  in  Peoria.  I  write  to  inquire  if  you  intend 
to  work  at  millinery  this  season,  and  if  you  have  made  any 
arrangements  or  not.  If  you  have  not,  can  you  take  charge 
of  my  stock  this  season,  and  if  we  can  agree  I  would  want  you 
for  a  permanent  trimmer. 

Please  notify  me  by  return   mail,  and  terms,  and  we  can 

confer  further.  Yours  in  haste, 

John  Harvey. 

Formerly  Jno.  Harvey  &  Co.,  when  you  trimmed  for 
me." 

Appellant's  reply  to  this  is  not  before  us.  She  says  she 
stated  her  terms  in  it,  and  thereafter  appellee  wrote  her  the 
following,  which  she  also  received  by  mail : 
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"Monmouth,  III,  March  21,  1876. 

Miss  L.  Maclay,  Peoria,  III.: — Your  favor  Avas  received 
in  due  time,  and  contents  noted.  You  spoke  of  wages  at  $15 
per  week  and  fare  one  way.  You  will  want  to  go  to  Chicago 
I  presume,  and  trim  a  week  or  ten  days. 

I  would  like  for  you  to  trim  at  H.  W.  WetherelPs  or  at 
Keith  Bros.  I  will  give  you  $15  per  week  and  pay  your  fare 
from  Chicago  to  Monmouth,  and  pay  you  the  above  wages  for 
your  actual  time  here  in  the  house  at  that  rate  per  season. 

I  presume  that  the  wholesale  men  will  allow  you  for  your 
time  in  the  house.  You  will  confer  a  favor  by  giving  me  your 
answer  by  return  mail. 

Yours,         John  Harvey." 

Appellant  says  she  received  this  in  the  afternoon,  and  replied 
the  next  day  by  postal  card,  addressed  to  appellee,  at  Mon- 
mouth, as  follows : 

"  Peoria,  March  23. 

Mr.  Harvey: — Yours  was  promptly  received,  and  I  will 
go  up  to  Chicago  next  week,  and  when  my  services  are  required 
you  will  let  me  know. 

Very  respectfully,         L.  Maclay." 

Appellant  did  not  place  this  in  the  post-office  herself,  but 
she  says  she  gave  it  to  a  boy  who  did  errands  about  the  house 
of  her  sister,  with  whom  she  was  then  staying,  directing  him 
to  place  it  in  the  office.  The  postmark  on  the  card,  which  is 
shown  to  be  always  placed  on  mail  matter  the  same  day  it  is 
put  in  the  office,  shows  that  the  card  was  not  mailed  until  the 
25th  of  March. 

Appellee  receiving  no  reply  from  appellant,  on  Monday 
morning,  March  27,  went  to  Peoria  and  endeavored  to  engage 
another  milliner,  and  failing  in  this,  endeavored  to  find  appel- 
lant, but  was  unable  to  do  so,  and  then  returned  to  Monmouth, 
when  he  received  appellant's  postal  card,  which  had  come  to 
the  office  there  during  his  absence.  On  Wednesday  night,  of 
the  same  week,  appellee  left  Monmouth  for  Chicago,  arriving 
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at  the  last  named  place  on  the  following  morning,  Thursday, 
March  30.  Finding  that  appellant  was  neither  at  Keith 
Bros,  nor  at  Wetherell's,  he  proceeded  to  employ  another 
milliner,  and  on  the  same  day,  and  before  leaving  Chicago, 
wrote  and  mailed  a  letter  directed  to  appellant's  address  at 
Peoria,  notifying  her  of  that  fact,  but  this  letter,  in  conse- 
quence of  appellant's  absence  from  Peoria,  she  did  not  receive 
for  some  time  afterwards. 

The  millinery  season  commences  from  the  5th  to  the  10th 
of  April  and  ends  from  the  20th  of  June  to  the  4th  of  July, 
as  shown  by  the  evidence.  Appellee  had  not  laid  in  his% spring 
stock  when  he  was  corresponding  with  appellant,  and  he  started 
to  New  York,  from  Chicago,  for  that  purpose,  on  the  even- 
ing of  the  day  on  which  he  addressed  the  letter  to  appellant 
notifying  appellant  of  his  employment  of  another  milliner,  the 
evening  of  the  30th  of  March.  Appellant  says  she  left  Peoria 
for  Chicago  on  Friday,  which  must  have  been  the  31st  of 
March.  On  arriving  at  Chicago,  she  went  to  WetherelPs, 
and,  failing  to  get  employment  there,  did  not  go  to  Keith 
Bros.,  but  went  to  another  house  in  the  same  line  of  business, 
where  she  remained  some  days,  and  on  the  8th  of  April  she 
notified  appellee,  by  letter,  that  she  was  sufficiently  informed 
as  to  the  "  new  ideas  of  trimming"  and  was  ready  to  enter  his 
service.  Appellee  replied  to  this,  reciting  the  disappointments 
he  claimed  to  have  met  with  on  her  account,  and  again  noti- 
fying her  that  he  did  not  require  her  services. 

If  a  contract  was  consummated  between  the  parties,  it  was 
by  the  mailing  of  appellant's  postal  card  on  the  25th  of  March. 
Appellee's  letter  of  the  21st  can  not  be  regarded  as  the  con- 
summation of  a  contract,  because  it  restates  the  terms  with 
some  variation,  though  it  may  be  but  slight,  and  requires 
an  acceptance  upon  the  terms  thus  stated.  This,  until  une- 
quivocally accepted,  was  only  a  mere  proposition  or  offer. 
Hough  v.  Brown,  19  N.  Y.  (5  Smith)  111. 

It  was  said  by  the  Lord  Chancellor,  in  Dunlop  v.  Higgins, 
1st  House  of  Lord's  cases,  at  page  387  :  "  Where  an  individual 
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makes  an  offer  by  post,  stipulating  for,  or  by  the  nature  of 
the  business  having  the  right  to  expect,  an  answer  by  return 
of  post,  the  offer  can  only  endure  for  a  limited  time,  and  the 
making  of  it  is  accompanied  by  an  implied  stipulation  that 
the  answer  shall  be  sent  by  return  of  post.  If  that  implied 
stipulation  is  not  satisfied,  the  person  making  the  offer  is  re- 
leased from  it.  When  a  person  seeks  to  acquire  a  right,  he 
is  bound  to  act  with  a  degree  of  strictness,  such  as  may  not 
be  required  where  he  is  only  endeavoring  to  excuse  himself 
from  a  liability."  This  is  regarded  as  a  leading  case  on  the 
question  of  acceptance  of  contract  by  letter,  and  the  language 
quoted  we  regard  as  a  clear  and  accurate.statement  of  the  law, 
as  applicable  to  the  present  case.  It  is  clear  here,  that  the 
nature  of  the  business  demanded  a  prompt  answer,  and  the 
words  "you  will  confer  a  favor  by  giving  me  your  answer  by 
return  mail"  do,  in  effect,  "stipulate"  for  an  answer  by  re- 
turn mail.     Taylor  v.  Rennie  et  al.  35  Barb.  272. 

The  evidence  shows  that  there  were  two  daily  mails  between 
Peoria  and  Monmouth — one  arriving  at  Monmouth  at  11 
o'clock  A.  M.,  and  the  other  at  6  o'clock  P.'  M.,  and  it  did 
not  require  more  than  one  day's  time  between  the  points. 
Appellee's  letter  to  appellant  making  the  offer,  it  will  be  re- 
membered, bears  date  March  21st.  Assuming  the  date  of 
appellant's  postal  card  (which,  she  says,  was  written  on  the 
morning  after  she  received  appellee's  letter,)  to  be  correct,  she 
received  appellant's  letter  on  the  evening  of  the  22d.  Appel- 
lee was,  therefore,  entitled  to  expect  a  reply  mailed  on  the 
23d,  which  he  ought  to  have  received  on  that  day,  or,  at  far- 
thest, by  the  morning  of  the  24th;  but  appellant's  reply  was 
not  mailed  until  the  25th.  It  does  not  relieve  appellant  of 
fault  that  she  gave  the  postal  card  to  a  boy  on  the  23d,  to 
have  him  mail  it.  Her  duty  was  not  to  place  an  answer  in 
private  hands,  but  in  the  post-office.  The  boy  was  her  agent, 
not  that  of  appellee,  and  his  negligence  in  mailing  the  postal 
card  was  her  negligence. 

34— 90  III 
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The  question  of  whether  it  would  not  have  equally  well 
subserved  appellee's  object  had  he  treated  the  postal  card  of 
appellant  as  the  consummation  of  a  contract,  is  irrelevant. 
Appellant  seeks  to  recover  upon  the  strict  letter  of  a  special 
contract,  and  it  is,  therefore,  incumbent  on  her  to  prove  such 
contract.  It  is  required  of  her,  as  we  have  seen,  to  prove  an 
acceptance  of  appellee's  offer  within  the  time  to  which  it  was 
limited — that  is  to  say,  by  the  placing  in  the  post-office  of  an 
answer  unequivocally  accepting  the  offer  in  time  for  the  re- 
turn mail,  which  she  did  not  do.  Appellee  was,  thereafter, 
under  no  obligation  to  regard  the  contract  as  closed.  He 
might,  it  is  true,  have  done  so,  but  he  was  not  legally  bound 
in  that  respect,  nor  was  he  legally  bound  to  notify  appellant 
that  her  acceptance  had  not  been  signified  within  the  time  to 
which  his  offer  was  limited.  She  is  legally  chargeable  with 
knowledge  that  her  acceptance  was  not  in  time,  and  in  order 
to  fix  a  liability  thereby  upon  appellee,  it  was  incumbent  upon 
her,  before  assuming  that  appellee  waived  this  objection,  to 
ascertain  that  he  in  fact  did  so. 

Appellee  was  led,  by  the  postal  card  of  appellant,  to  believe 
that  he  would,  when  he  arrived  at  Chicago  on  Thursday,  find 
her  either  at  Wetherell's  or  Keith  Bros.  Had  he  done  so,  it 
was  his  intention  to  treat  the  contract  as  closed;  but  she  was 
not  there,  and  this  intention  was  not  acted  upon,  and  so  is  to 
be  considered  as  if  it  had  never  existed.  Appellee,  not  find- 
ing appellant  at  Wetherell's  or  Keith  Bros.,  as  she  had  led 
him  to  believe  he  would,  had  no  reason  to  assume  that  she 
was,  in  good  faith,  acting  upon  the  assumption  that  her  postal 
card  had  closed  the  contract,  and  he  can  not,  therefore,  be 
held  estopped  from  denying  that  it  was  not  posted  in  time. 
In  view  of  the  lateness  of  the  season,  and  the  danger  to  appel- 
lee's business  from  delay,  of  all  which  appellant  was  aware, 
it  can  not  be  said  appellee  acted  with  undue  haste  in  engaging 
another  milliner. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Mr.  Justice  Dickey,  dissenting: 

I  can  not  concur  in  this  decision.  I  think  the  special  con- 
tract was  made  and  assented  to  by  both  parties.  I  concede 
that  the  delay  of  Miss  Maclay  in  mailing  her  postal  card  was 
such  that  the  mere  mailing  of  it  on  Saturday,  the  25th  of 
March,  did  not  bind  Harvey  or  consummate  a  contract.  I 
agree  that  on  Monday  evening  (the  27th),  when  he  received 
that  card,  he  had,  at  that  time,  the  right,  by  law,  to  reject  it, 
because  it  came  too  late,  but,  in  my  judgment,  he  waived  that 
right.  In  the  language  of  the  governing  opinion,  appellee 
was  "  under  no  obligation  to  regard  the  contract  as  closed. 
He  might,  it  is  true,  have  done  so," — that  is,  he  might  have 
"treated  the  postal  card  as  the  consummation  of  a  contract." 

The  point  on  which  I  differ  from  my  brethren  is  this:  I 
think  the  evidence  tends  to  show  that  he  did,  in  fact,  waive 
the  delay;  that  he  did,  in  fact,  treat  "the  postal  card  as  the 
consummation  of  a  contract;"  that  he  did  "regard  the  con- 
tract as  closed."  He  received  on  Monday  evening  her  accept- 
ance of  his  offer,  with  a  statement,  dated  on  the  Thursday 
previous,  that  she  would  (in  pursuance  of  the  supposed  con- 
tract) "go  up  to  Chicago  next  week."  If  he  intended  to  avail 
himself  of  her  delay  in  sending  her  answer,  and  for  that  cause 
refuse  to  treat  the  contract  as  closed,  it  was  his  duty  to  notify 
her  at  once  of  his  intention  to  do  so.  He  remained  silent 
three  whole  days,  and  permitted  her  to  make  her  journey  to 
Chicago  on  the  faith  of  the  supposed  contract.  Even  had 
Harvey  not  intended  to  treat  this  as  a  contract  consummated, 
his  neglect  to  so  notify  her  ought  to  estop  him  from  saying  he 
did  not  waive  all  objection  on  account  of  her  delay  in 
answering. 

It  is  true,  one  can  not,  on  his  own  mere  motion,  impose 
upon  another,  without  his  consent,  the  duty  of  rejecting  an 
offer.  In  such  case,  the  failure  to  reject  an  oifer  must  not  be 
held  to  be  an  acceptance.  But  in  this  case,  special  relations, 
as  negotiators,  had  been  established  between  these  parties,  at 
the   instance  of  Harvey.     The   surroundings  were  such  that 
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common  honesty  demanded  of  him  that  he  should  notify  her 
at  once  if  he  intended  to  object  to  her  acceptance  of  his  offer 
on  the  ground  that  it  came  too  late.  Not  only  was  he  silent, 
but  he  did,  affirmatively,  treat  the  contract  as  consummated. 
He  started  to  Chicago  on  Wednesday  evening,  two  days  after 
he  received  her  postal  card,  as  he  testifies,  u  expecting  to  find 
Miss  Maclay  in  Chicago,"  and  intending  to  confer  with  her 
about  the  business  which  was  the  subject  of  the  contract.  The 
expectation  that  he  would  meet  her  in  Chicago  was  founded 
on  the  fact  that  he  supposed  she  regarded  the  contract  com- 
plete, and  that  she  would,  in  pursuance  thereof,  be  in  Chicago. 

A  contract  consists  in  the  meeting  of  two  minds  at  the  same 
time  on  the  same  terms,  and  so  made  manifest  to  each.  The 
proof  tends  to  sn"ow,  that  on  Wednesday,  when  Harvey  started 
to  Chicago,  he  regarded  the  contract  as  closed,  and  that  at 
that  time  Miss  Maclay,  also  at  Peoria,  regarded  the  contract 
as  made  and  complete;  and  it  also  plainly  shows,  that  Miss 
Maclay  understood  that  Harvey  was  consenting  thereto,  and 
at  the  same  time  Harvey  well  understood  that  she  was  con- 
senting thereto.  He  thought  he  had  hired  a  trimmer — she 
thought  she  had  contracted  for  employment  as  such. 

Had  Harvey  found  Miss  Maclay  at  Chicago,  and  had  she 
there  at  once  refused  to  perform  the  contract,  and  had  she 
thereby  compelled  him,  at  increased  expense,  to  hire  another 
trimmer,  Harvey  could,  doubtless,  have  had  an  action  against 
her  for  a  breach  of  the  contract.  If  she  were  bound,  he  ought 
also  to  be  held  bound  by  this  contract. 

It  is  suggested,  that  the  failure  of  Miss  Maclay  to  be  found 
in  Chicago  on  Thursday,  in  some  way  gave  Harvey  the  right 
to  cease  treating  this  contract  as  closed.  It  is  true,  as  a  mat- 
ter of  fact,  that  Harvey  expected  Miss  Maclay  would  be  in 
Chicago  on  Thursday,  preparing  to  execute  the  contract.  It 
was  no  fault  of  hers  that  she  was  not  there  on  that  day.  She 
had  written  the  week  previous,  saying,  "  I  will  go  up  to  Chi- 
cago next  week."  She  kept  her  promise.  She  arrived  at 
Chicago  on  Friday,  March  31.     She  had  no  intimation  that 
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Harvey  expected  to  meet  her  there,  or  intended  to  go  there  at 
all.  She  was  under  no  obligation  to  be  there  before  Friday, 
and  I  can  not  perceive  how  that  fact  can  operate  to  release 
Harvey  from  what  I  regard  as  a  binding  contract. 


Sophia  Delano 

v. 

John  I.  Bennett. 

1.  Recording  law — deed  first  recorded  takes  precedence.  Under  our  record- 
ing laws  where  a  party  makes  two  conveyances  of  the  same  land,  the  deed  first 
filed  for  record  is  given  the  preference  and  passes  the  title. 

2.  Same — presumption  as  to  time  of  recording.  Where  a  clerk's  certificate  to 
a  copy  of  the  record  of  a  deed  states  it  to  be  a  true  copy  as  "appears  of  record 
in  book  D,  pages  172,  etc.,  first  of  State  recorder's  office  at  Vandalia,  Illinois, 
and  now  in"  his  office  remaining,  but  there  is  nothing  to  indicate  when  the 
deed  was  recorded,  it  will  be  held  to  have  been  recorded  in  the  State  recorder's 
office  some  time  before  June  1,  1833,  the  day  such  office  was  abolished. 

3.  Possession — no  presumption  when  taken.  Where  a  party  claiming  title 
to  land  is  shown  to  have  been  in  possession  in  1866,  it  can  not  be  presumed 
that  any  one  was  in  actual  possession  in  or  prior  to  the  year  1833,  when  a 
deed  was  recorded  under  which  an  adverse  claim  in  made. 

4.  Mortgage — conveyance  of  mortgagee's  interest.  A  mortgage  being  a  mere 
incident  to  the  mortgage  debt,  a  conveyance  of  the  mortgagee's  interest  in  the 
land  without  foreclosure,  and  without  an  assignment  of  the  debt,  is  considered, 
in  law,  a  nullity  and  passes  no  title. 

5.  Evidence — decree  against  one  not  a  party.  A  decree  in  a  suit  for  the 
partition  of  land  by  heirs,  which  finds  the  allegations  of  the  petition  true, 
among  which  is  that  of  the  death  of  a  person  and  the  heirship  of  the  parties,  is 
prima  facie  evidence  of  the  death  and  heirship,  against  a  party  in  ejectment, 
though  he  was  not  a  party  or  privy  to  the  partition  suit. 

Writ  of  Error  to  the  Circuit  Court  of  Mercer  county  ; 
the  Hon.  George  W.  Pleasants,  Judge,  presiding. 

Messrs.  Pepper  &  Wilson,  for  the  plaintiif  in  error. 

Mr.  John  I.  Bennett,  and  Mr.  J.  C.  Dunlevy,  for  the 
defendant  in  error. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  plaintiff  in 
error,  to  recover  the  south-east  quarter  of  section  36,  in  town- 
ship 13  north  of  range  4  west,  in  Mercer  county,  in  this  State, 
there  being  also  a  count  in  the  declaration  for  the  recovery 
of  an  undivided  four-fifths  of  the  tract.  There  was  a  judg- 
ment in  the  court  below  for  the  defendant. 

It  is  admitted  by  both  parties  that,  on  October  29,  1821, 
the  title  to  the  whole  quarter  section  was  in  Jesse  Robinson, 
Benjamin  Wales,  Ariel  Mann,  Gideon  Farrell  and  E.  T. 
Warren,  one-fifth  in  each.  Plaintiff  makes  no  claim  to  the 
one-fifth  interest  then  vested  in  Ariel  Maun.  The  contro- 
versy is  as  to  the  four  fifth  interests  then  vested  in  the  other 
four  persons  named. 

Gideon  Farrell  conveyed  his  one-fifth  interest  to  E.  T. 
Warren  by  deed  dated  November  2,  1825. 

August  2,  1827,  E.  T.  Warren  conveyed  his  two-fifths  which 
he  then  held  to  the  Kennebeck  Bank  of  Maine.  The  Kenne- 
beck  bank  conveyed  the  two-fifths  deeded  by  Warren  to  the 
bank,  to  Benjamin  Wales,  Kilbourn  G.  Robinson  and  Jesse 
Robinson,  October  1,  1831.  Benjamin  Wales  and  Kilbourn 
G.  Robinson  sold  and  conveyed  their  interest  to  Jesse  Robin- 
son June  15,  1832. 

Jesse  Robinson  made  two  deeds  of  his  interest,  one  to  E.  T. 
Warren,  dated  June  23,  1828,  the  other  to  John  Tillson,  Jr., 
dated  May  2,  1832. 

The  plaintiff's  claim  of  title  is  under  John  Tillson,  Jr., 
through  divers  mesne  conveyances,  and  defendant  claims  under 
Warren. 

Although  the  deed  to  Tillson  was  the  later  one,  it  would 
pass  the  title  to  Tillson  if  it  was  recorded  before  the  earlier 
deed  to  Warren.  Under  our  recording  laws  the  deed  first 
filed  and  first  recorded  is  given  the  preference.  Brookjield  v. 
Goodrich,  32  111.  363.  Plaintiff's  counsel  assert  in  their  brief 
that  the  Tillson  deed  was  recorded  on  the  15th  day  of  August, 
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1832,  at  Vandalia,  and  that  the  deed  to  Warren  was  recorded 
in  Henry  county  on  the  22d  day  of  August,  1856,  and  that  a 
certified  copy  of  the  same  was  recorded  in  Mercer  county  on  the 
24th  day  of  September,  1864.  Defendant's  counsel  say  that  it 
does  not  appear  from  the  record  when  either  deed  was  recorded. 

From  an  examination  of  the  record  we  find  the  statement 
of  plaintiff's  counsel  as  to  the  Warren  deed  to  be  borne  out  by 
the  recorder's  certificates  of  the  respective  counties  named. 
As  to  the  deed  to  Tillson,  we  find  following  the  copy  of  the 
deed  which  was  introduced  in  evidence,  a  certificate  of  the 
recorder  of  Schuyler  county,  of  the  date  of  November  24, 1875, 
that  "the  foregoing  is  a  full,  true  and  perfect  copy  of  the  re- 
cord of  a  deed  from  Jesse  Robinson  to  John  Tillson,  Jr.,  as  the 
same  appears  of  record  in  Book  'D,'  pages  172, 173,  174,  175 
and  176,  first  of  State  recorder's  office  at  Yandalia,  111.,  and 
now  in  my  office  remaining." 

It  is  true  that  the  precise  time  of  the  recording  of  the  deed 
does  not  appear  from  this  certificate,  but  it  does  appear  there- 
from to  have  been  recorded  in  the  State  recorder's  office  at 
Vandalia,  and  must  have  been  at  some  time  previous  to  June 
1,  1833,  as  the  act  abolishing  the  office  of  State  recorder  went 
in  force  on  that  day. 

There  is  a  stipulation  in  the  record  that  the  defendant  was 
in  possession  when  the  suit  was  commenced,  which  was  April 
6,  1866,  and  it  is  urged  on  the  part  of  the  defendant  that  there 
is  a  presumption  of  prior  possession  under  the  Warren  deed ; 
that  until  rebutted  the  presumption  will  prevail  that  the  de- 
fendant and  his  grantors  were  always  in  possession  under  the 
title  of  the  defendant,  the  deed  to  Warren.  We  do  not  so 
understand.  From  the  fact  of  defendant  being  in  possession 
in  1866,  we  know  no  warrant  for  presuming  that  any  one 
was  in  actual  possession  in  or  prior  to  the  year  1833,  and  so 
before  the  recording  of  the  Tillson  deed.  We  hold,  then,  that 
the  deed  from  Robinson  to  Tillson  being  first  recorded,  as 
appears  from  the  above,  passed  to  Tillson  the  whole  title  of 
Robinson. 
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Admittedly,  one-fifth  of  the  title  was  in  Robinson,  his 
original  share.  But  it  is  a  question  whether  he  acquired  any 
interest  under  the  deed  from  the  Kennebeck  bank  purporting 
to  convey  two  fifth  interests  to  himself,  Benjamin  Wales  and 
Kilbourn  G.  Robinson. 

The  bank  deed  made  on  the  1st  day  of  October,  1831,  as- 
sumed to  convey  the  two-fifths  which  Warren  conveyed  to  the 
bank  August  2,  1827.  The  conveyance  which  Warren  made 
to  the  bank  was  clearly  a  deed  of  mortgage  to  secure  the  pay- 
ment of  $8000  on  his  stock  note  to  the  bank.  There  is  no 
pretense  that  the  mortgage  had  ever  been  foreclosed,  or  that 
there  was  any  transfer  of  the  mortgage  debt  by  the  bank.  The 
mortgage  is  deemed  a  mere  incident  to  the  mortgage  debt, 
and  the  conveyance  of  the  interest  of  the  mortgagee  in  the 
land,  without  an  assignment  of  the  debt,  is  considered  in  law 
as  a  nullity.  Jackson  v.  Curtis,  19  Johns.  325;  Wilson  v. 
Troup,  2  Cow.  231 ;  Jackson  v.  Willard,  4  Johns.  41.  We 
conclude  then,  that  the  deed  from  the  bank  purporting  to  con- 
vey this  two-fifths  interest,  did  not  convey  anything,  and, 
therefore,  that  Robinson,  by  his  deed  to  Tillson,  conveyed  but 
one-fifth  of  the  land,  his  original  interest,  that  being  all  which 
he  then,  at  the  time  of  the  deed,  held. 

Various  objections  are  made  to  intermediate  deeds  in  the 
chain  of  title  to  one-fifth  of  the  land  from  John  Tillson,  Jr., 
down  to  the  plaintiff.  The  last  grantee  preceding  the  plain- 
tiff was  Junius  Hall.  Plaintiff  claims  under  a  deed  from  a 
commissioner  appointed  by  the  circuit  court  of  Fulton  county 
to  sell  and  convey  the  land,  in  a  proceeding  had  in  that  court 
in  1854,  between  the  alleged  heirs  of  Junius  Hall,  for  the  par- 
tition of  the  land.  It  is  objected  that  there  was  not  inde- 
pendent proof  made,  in  the  case  a«t  bar,  of  the  death  of  Junius 
Hall  and  of  the  heirship  of  the  parties  in  the  partition  suit. 

The  record  of  the  proceedings  in  partition  was  introduced 
in  evidence.  The  petition  set  forth  the  death  of  Junius  Hall, 
and  the  heirship  of  the  parties ;  the  decree  found  the  allega- 
tions of  the  petition  to  be  true  and  that  the  parties  to  the  peti- 
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tion  were  joint  owners  in  fee  simple  of  the  land.  We  regard 
this  as  prima  facie  evidence  of  said  facts  against  the  defend- 
ant, though  he  was  not  a  party  or  privy  to  the  partition  suit. 

Without  reviewing  in  detail  the  other  objections,  we  think 
it  sufficient  to  say  in  general,  that,  after  a  careful  examination 
thereof,  we  do  not  consider  any  one  of  the  objections  to  be 
well  taken. 

Finding  as  we  do  the  title  to  one-fifth  of  the  land  to  be  in 
the  plaintiff,  the  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Mathias  Ceossman 

v. 
John  Wohlleben. 

1.  Surety — release  by  extension  to  principal.  It  is  well  settled  that  where 
the  payee  of  a  promissory  note,  executed  by  a  principal  and  surety,  makes  a 
binding  agreement  with  the  principal  debtor,  without  the  consent  of  the  surety, 
to  extend  the  time  of  payment  of  the  note,  the  surety  is  thereby  discharged 
from  his  liability. 

2.  A  mere  indorsement  by  the  creditor  upon  the  note,  that  the  time  of  pay- 
ment is  extended  to  a  given  day,  and  that  interest  has  been  paid  to  such  date 
at  the  same  rate  specified  in  the  note,  without  any  proof  or  showing  that  the 
interest  was  paid  in  advance,  there  being  no  date  to  such  indorsement,  and  no 
evidence  that  the  principal  debtor  bound  himself  to  keep  the  money  or  pay 
interest  for  the  time  of  such  extension,  will  not  discharge  the  surety.  It  is 
essential  in  such  cases  that  both  parties  shall  be  bound  by  the  agreement,  or 
that  it  have  mutuality,  in  order  to  discharge  the  surety  not  assenting  to  the 
extension. 

3.  Judgment  by  confession — construction  of  affidavit  to  open.  In  applica- 
tions to  set  aside  judgments  entered  by  default  or  entered  in  ex  parte  proceed- 
ings, affidavits  in  support  of  such  applications  are  to  be  construed  most  strongly 
against  the  party  making  the  application.  It  is  not  sufficient  to  state  facts 
from  which,  if  proved  on  a  trial,  a  defense  might  be  inferred. 

Weit  of  Eeeoe  to  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gaey,  Judge,  presiding. 
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Statement  of  the  case. 

On  the  28th  of  July,  1876,  judgment  was  entered  by  con- 
fession, upon  a  cognovit,  in  favor  of  Wohlleben  against  Rolle 
and  Grossman,  for  $787.23,  under  a  power  of  attorney  author- 
izing the  same  to  be  done,  upon  a  promissory  note  in  these 
words : 

"$787.23  Chicago,  March  8,  1873. 

One  year  after  date,  for  value  received,  we  promise  to  pay 

to  the  order  of  John  Wohlleben   $700,  with   interest  at  the 

rate  of  ten  per  cent  per  annum,  after  date,  until   paid,  and 

payable  at  our  office. 

H.  T.  Rolle. 

Mathias  Crossman." 

At  the  time  of  the  entry  of  this  judgment  the  following 
indorsements  appeared  upon  the  note  : 

"This  note  is  extended  to  six  months,  interest  paid  up  to 
March  8,  1874." 

"  Note  extended  for  six  months,  to  March  8,  1875,  interest 
paid  to  September  8,  1874." 

"  Interest  paid  on  this  note  to  March  8, 1875,  and  is  extended 
to  September  8,  1875." 

"  Interest  paid  on  this  note  to  September  8,  1875,  and  ex- 
tended to  March  8,  1876." 

At  the  next  term  of  that  court  (August  term,  1876,)  Cross- 
man  moved,  that  as  to  him,  this  judgment  should  be  vacated 
and  set  aside,  and  that  he  be  allowed  to  plead  to  the  merits, 
and,  in  support  of  the  motion,  filed  his  own  affidavit,  stating 
that  he  signed  the  note  in  question  merely  as  surety  for 
Rolle ;  that  he  received  no  part  of  the  consideration  of  the 
note,  and  that  this  was  known  to  the  plaintiff;  that  after  the 
note  became  due,  the  plaintiff  agreed  with  Rolle  to  extend  the 
time  of  payment  of  said  note  to  the  8th  of  March,  1875;  that 
about  the  8th  of  March,  1875,  plaintiff  agreed  to  extend  the 
time  of  the  note  to  the  8th  of  September,  1875,  and  that 
on  the  8th  of  September,  1875,  plaintiff  agreed  with  Rolle  to 
extend  the  time  of  payment  to  the  8th  of  March,  1876;  that 
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said  extensions  were  made  upon  valuable  and  sufficient  con- 
sideration, passing  from  Rolle  to  Wohlleben,  to-wit,  upon  the 
promise  of  Eolle  to  pay  Wohlleben  interest  on  said  principal 
during  the  period  of  such  extension,  at  the  rate  of  ten  per 
cent  per  annum,  and  the  said  Rolle  has  actually  paid  such  in- 
terest to  Wohlleben  during  said  periods ;  that  these  several 
agreements  were  made  without  the  knowledge  or  consent  of 
affiant;  that  he  had  no  knowledge  of  either  of  them  until  a 
day  before  the  judgment  was  rendered,  and  that  he  had  not 
since  consented  to,  or  ratified  either  of  them,  or  promised  to 
pay  the  note.  Affiant  further  says  that  he  has  a  good  defense 
to  said  action  upon  the  merits  of  the  whole  of  plaintiff's 
demand. 

The  Superior  Court  overruled  the  motion  to  set  aside  the 
judgment.  To  this  ruling  Crossman  excepted,  and  brings  the 
record  here  by  writ  of  error  and  asks  the  reversal  of  the  judg- 
ment. 

Messrs.  Barber  &  Lackner,  for  the  plaintiff  in  error. 

Messrs.  Theodore  &  T.  H.  Schintz,  for  the  defendant  in 
error. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

It  is  well  settled  that  where  the  payee  of  a  promissory 
note,  executed  by  a  principal  and  a  surety,  makes  a  binding 
agreement  with  the  principal  debtor,  without  the  consent 
of  the  surety,  to  extend  the  time  of  payment  of  the  note,  the 
surety  is  thereby  discharged  from  his  liability.  The  question 
presented  here  is,  whether  the  record  shows  that  such  an 
agreement  was  made  in  this  case,  between  the  payee  of  the 
note  and  the  principal  debtor. 

It  is  said  by  Reed,  Justice,  (in  McComb  v.  Kitteridge,  14 
Ohio,  351,)  "It  is  just  as  competent  for  the  principal  to  a  note 
to  extend  the  time  of  payment  for  a  specified  period,  as  it  was 
to   fix  the  time  of  the  payment  originally.     If  the  lender  of 
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money  secured  by  a  note,  after  the  same  becomes  due,  contracts 
with  a  borrower  that  the  time  of  paying  the  same  shall  be 
extended  either  one  year  or  any  other  period,  upon  considera- 
tion that  the  borrower  shall  pay  the  legal  or  less  rate  of  inter- 
est, why  should  not  the  contract  be  binding?  The  lender,  by 
this  contract,  secures  for  himself  the  interest  on  his  money  for 
the  year,  and  the  borrower  precludes  himself  from  getting  rid 
of  the  payment  of  interest  by  discharging  the  principal.  It 
is  a  valuable  right  to  have  money  placed  on  interest.  It  is  a 
valuable  right  to  have  the  privilege,  at  any  time,  of  getting 
rid  of  the  payment  of  interest  by  discharging  the  principal. 
By  this  contract  the  rate  of  interest  is  secured  for  a  given 
period,  and  the  right  to  pay  off  the  principal  and  get  rid  of 
the  interest  is  also  relinquished  for  such  period.  Here,  then, 
are  all  the  elements  for  a  binding  contract;  but  it  is  said, 
there  is  no  consideration  for  the  extension  of  time,  because 
the  law  gives  six  per  cent  after  the  debt  is  due.  But  the  law 
does  not  secure  the  payment  of  this  interest  for  any  given 
period,  or  prevent  the  discharge  of  the  principal  at  any  mo- 
ment. There  is  precisely  the  same  consideration  for  the  ex- 
tension of  the  time  as  there  was  for  the  original  note." 

Even  if  this  view  be  conceded,  it  is  essential,  however,  that 
both  parties  shall  be  bound  by  the  contract  of  extension, 
otherwise,  there  is  no  consideration  for  the  agreement  of  the 
creditor  to  extend  the  time. 

In  Woolford  v.  Dow,  34  111.  428,  (a  case  not  unlike  the 
present)  this  court  said :  "  The  note  was  due  six  months 
from  its  date  with  ten  per  cent  interest.  The  answer  sets  up, 
that  after  the  note  became  due,  defendant  in  error  (the  cred- 
itor) agreed  with  them  (the  principal  debtors)  to  extend  the 
time  of  payment,  if  they  wanted,  and  pay  ten  per  cent  interest 
and  $100  each  month  in  liquidation  of  the  note  until  it  should 
be  paid.  It  will  be  perceived  that  they  state  no  new  consider- 
ation to  sustain  the  agreement.  *  *  *  The  note,  by  its 
terms,  drew  ten  per  cent  interest,  and  this  agreement  made 
no  change  in  its  terms  as  to  the  rate  of  interest.     A  credit  is 
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indorsed  upon  the  note  of  $100,  for  interest  to  the  9th  day  of 
February,  1862,  but  it  does  not  appear  to  have  been  paid  in 
advance.  For  aught  that  appears,  it  was  paid  on  that  day, 
and  if  so,  it  was  then  due.  Had  this  interest  been  paid  in 
advance  it  would  have  constituted  a  consideration  for  the  agree- 
ment, but  so  far  as  this  record  discloses,  the  agreement  to 
extend  the  time  of  payment  *  *  *  was  a  mere  nudum  pactum" 

In  the  case  at  bar  there  is  no  consideration  shown,  either 
by  a  promise  on  the  part  of  the  debtor  to  keep  the  money  for 
any  given  time,  and  pay  interest  for  that  time,  or  by  paying 
the  interest  in  advance  for  any  given  time.  The  payment  of 
interest  already  accrued  is  not  a  consideration.  A  mere 
promise  of  indulgence  on  payment  of  interest  at  the  rate 
named  in  the  note,  or  at  any  other  rate,  is  not  binding  with- 
out something  to  bind  the  debtor  to  pay  interest  for  a  given 
time.  A  payment  of  interest  in  advance  would  answer,  and 
by  the  Ohio  case,  a  promise  by  the  principal  debtor  to  keep 
the  money  a  given  time  at  a  given  rate  of  interest,  would  be 
such  a  consideration  as  would  support  and  make  binding  the 
promise  by  the  creditor  to  extend  the  payment  for  a  given  time. 

It  is  essential,  in  all  such  cases,  that  both  parties  should  be 
bound  by  the  agreement,  or  that  it  should  have  mutuality. 
The  record  in  this  case  fails  to  show  specifically  that  the 
principal  debtor  at  any  time  bound  himself  to  keep  the  money 
and  pay  the  interest  upon  it  for  any  specified  time,  or  that  lie 
ever  paid  interest  in  advance.  The  indorsements  upon  the 
note  are  presumed  to  have  been  made  by  the  creditor,  and 
may  have  been  consented  to  by  the  principal  debtor.  These 
indorsements  of  the  payment  of  interest  fail  to  show  any 
payment  of  interest  in  advance.  None  of  these  indorsements 
show  a  contract  on  the  part  of  the  debtor  to  keep  the 
money  for  any  given  time.  The  affidavit  on  this  subject 
fails  to  show  unequivocally  that  there  was  any  consider- 
ation for  the  agreement  of  the  creditor  to  extend  the  time 
of  payment.  The  affidavit  states  that  Rolle  agreed  with  the 
defendant   to  extend   the   time,  from  time  to  time,  but  it  does 
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not  state  that  Rolle  paid  interest  in  advance  for  the  extension 
or  that  he  agreed  to  keep  the  money  until  the  end  of  the 
respective  extensions,  or  until  the  end  of  either  of  them,  or 
for  any  given  time. 

In  applications  to  set  aside  judgments  entered  by  default  or 
entered  in  ex  parte  proceedings,  affidavits  in  support  of  such 
applications  are  to  be  construed  most  strongly  against  the 
party  making  the  application. 

It  is  not  sufficient  to  state  facts  from  which,  if  proved  on  a 
trial,  a  defense  might  be  inferred.  We  think  the  affidavit  in 
this  case  fails  to  make  out  a  case  for  the  plaintiff  in  error  in 
this — that  it  fails  to  show  unequivocally  that  Rolle  bound 
himself,  so  that  he  could  not,  if  he  chose,  have  paid  off  the 
principal,  and  accrued  interest  at  any  given  time,  and  have 
thus  discharged  the  debt,  even  before  the  period  of  extension 
had  expired.  A  mere  promise  made  by  a  creditor  to  indulge 
the  debtor  for  a  given  length  of  time,  upon  the  payment  of 
interest,  does  not  bind  him  to  such  extension,  because  the  pay- 
ment of  interest  is  already  secured  by  the  terms  of  the  origi- 
nal note  for  any  delay  that  may  occur  from  any  indulgence 
that  might  be  given;  and  unless  the  debtor  is  also  bound  by 
the  contract  to  retain  the  money  for  a  given  length  of  time, 
and  to  pay  the  interest  for  that  period  whether  he  retains  the 
money  that  length  of  time  or  not,  such  promise  by  the  creditor 
lacks  consideration,  and  is  not  binding  upon  either  party. 

For  aught  that  appears  in  this  case  the  creditor  might,  notwith- 
standing the  extensions  which  he  had  agreed  to,  have  brought 
suit  at  any  time  upon  this  note ;  and  the  principal  debtor,  or  the 
surety,  might  have,  at  any  time,  discharged  the  debt  and 
canceled  his  obligation  by  the  payment  or  tender  to  the  cred- 
itor of  the  principal  of  the  note  and  the  unpaid  interest  ac- 
crued up  to  the  date  of  such  payment  or  tender;  and  this  at 
any  time  before  the  expiration  of  the  time  of  the  so-called 
extensions. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Frank  Hitchcock 

v. 
Elizabeth  Herzer. 

1.  Default — setting  aside.  A  motion  to  set  aside  a  default  is  addressed  to 
the  sound  legal  discretion  of  the  court  in  which  it  is  made,  and  unless  there 
has  been  a  palpable  abuse  of  such  discretion,  an  appellate  court  will  not  inter- 
fere. It  is  only  when  it  is  evident  that  the  action  of  the  court  below  has  been 
unjust  and  oppressive,  and  has  resulted  in  a  substantial  injury  to  the  defend- 
ant, that  such  action  will  be  reversed  on  review. 

2.  An  application  to  set  aside  a  default  should  show  a  meritorious  defense, 
and  a  reasonable  excuse  for  not  having  made  that  defense  in  due  time.  An 
affidavit  of  an  attorney  upon  information  and  belief  as  to  a  meritorious  defense, 
without  stating  the  facts  constituting  the  defense,  and  giving  as  an  excuse  a 
search  for  the  papers  by  a  third  person  upon  information  and  belief,  without 
any  affidavit  of  such  person,  is  insufficient. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the  Hon. 
J.  W.  Cochran,  Judge,  presiding. 

Messrs.  Hopkins  &  Morrow,  and  Messrs.  Johnson  & 
Hewitt,  for  the  appellant. 

Messrs.  Loitcks  &  Loucks,  and  Mr.  M.  M.  Bassett,  for 
the  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

It  is  the  settled  and  long  established  rule  in  this  State,  that 
a  motion  to  set  aside  a  default  is  addressed  to  the  sound  legal 
discretion  of  the  court  in  which  it  is  made,  and  that  unless 
there  has  been  a  palpable  abuse  of  such  discretion  the  appel- 
late courts  will  not  interfere.  It  is  only  where  it  is  evident 
the  action  of  the  court  below  has  been  unjust  and  oppressive, 
and  has  resulted  in  a  substantial  injury  to  the  appellant,  that 
such  action  will  be  reversed  on  review.  Greenleafv.  Roe,  17 
111.  474;  Union  Hide  and  Leather  Co.  v.  Woodley,  75  id.  436; 
Constantine  v.  Wells,  83  id.  192. 

An  application  to  set  aside  a  default  should  show  a  merito- 
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rious  defense,  and  a  reasonable  excuse  for  not  having  made 
that  defense  in  due  time. 

The  case  under  consideration  was  an  action  of  replevin,  and 
the  affidavit  to  set  aside  the  default  was  made,  not  by  the  de- 
fendant or  by  any  party  in  interest,  but  by  the  attorney.  That 
portion  of  the  affidavit  referring  to  the  merits  of  the  contro- 
versy reads  as  follows :  "Affiant  says  he  is  informed  and 
believes  that  the  property  replevied  in  each  of  said  suits,  or  a 
greater  part  of  it,  was,  when  levied  upon,  the  property  of  said 
Jacob  Herzer,  and  not  of  said  Elizabeth  Herzer,  and  is  liable 
to  said  attachments  and  executions  for  the  satisfaction  of  the 
same."  The  affidavit  merely  states  the  information  and  be- 
lief of  the  person  making  it,  and  does  not  even  disclose  the 
source  of  such  information.  It  does  not  testify  to  the  fact  of 
property  or  of  a  meritorious  defense,  nor  does  it  disclose  the 
facts  and  grounds  upon  which  the  claim  of  property  is  based ; 
instead  of  this  it  states  a  conclusion  predicated  upon  hearsay. 
It  affirmatively  appears  from  the  affidavit,  it  is  made  by  a 
person  who  is  unacquainted  with  the  facts  which  he  attempts 
to  make  known  to  the  court. 

The  defendant  was  served  with  process  on  the  23d  day  of 
August,  1876,  and  the  declaration  was  filed  the  next  day. 
The  default  was  taken  and  final  judgment  rendered  on  the  4th 
day  of  October,  1876,  that  being  the  third  day  of  the  term  to 
which  the  writ  was  returnable.  The  motion  to  set  aside  the 
default  was  entered  two  days  thereafter.  The  affidavit  filed 
on  behalf  of  appellant  contains  certain  statements  as  to  a 
search  for  the  papers,  made  after  the  commencement  of  the 
term  by  one  Outright,  but  weakens  or  entirely  destroys  the 
effect  by  saying:  "the  fact  in  regard  to  the  search  and  inquiry 
for  the  papers  aforesaid  affiant  makes  upon  information  from 
said  Outright,  and  believes  it  to  be  true."  Outright  does  not 
swear  he  made  any  attempt  to  find  or  get  the  papers,  and  the 
absence  of  an  affidavit  from  him  is  wholly  unaccounted  for. 

This  case  is  wholly  unlike  Mason  v.  McNamara,  57  111.  274. 
There,  the  fact  of  a  good  and  substantial  defense  was  sworn 
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to  by  the  defendant,  and  the  affidavit  of  the  attorney  clearly 
established  the  fact  that  frequent  and  repeated  searches  and 
inquiries  were  made  by  him  for  the  papers. 

Under  the  circumstances  of  this  case,  we  are  unable  to  say 
the  action  of  the  circuit  court  was  unjust  and  oppressive,  and 
a  palpable  abuse  of  discretion. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


The  Lycoming  Fire  Insurance  Company 

v. 

Elizabeth  Ward. 

1.  Jury — competency  of  juror.  If  a  juror  has  made  up  a  decided  opinion 
on  the  merits  of  the  case,  either  from  a  personal  knowledge  of  the  facts,  from 
the  statement  of  witnesses,  from  the  relations  of  the  parties,  or  from  rumors, 
and  that  opinion  is  positive  and  not  hypothetical,  and  is  such  as  will  probably 
prevent  him  from  give  an  impartial  verdict,  a  challenge  is  well  taken,  and 
should  be  allowed. 

2.  But  where  a  juror  has  no  fixed  or  positive  opinion  in  the  case,  and  if  he 
has  any  opinion  whatever,  it  is  from  what  he  heard  on  the  trial  of  another 
case  similar  to  the  one  in  which  he  is  called,  and  is  merely  hypothetical,  and 
will  not  prevent  an  impartial  judgment  on  the  facts  as  they  may  be  proved  on 
the  trial,  he  is  competent. 

3.  Insurance — dealings  with  agent — and  of  evidence  in  respect  thereto.  If  a 
party  contracts  with  an  agent  of  an  insurance  company  for  an  insurance,  and 
pays  such  agent  the  premium,  the  payment  will  be  binding  on  the  company, 
whether  the  agent  pays  over  the  money  or  not,  but  if  the  premium  is  paid  to  a 
person  by  the  assured,  knowing  at  the  time  he  was  not  an  agent  of  the  com- 
pany, but  only  a  street  broker,  the  policy  can  not  be  enforced  unless  he  pays 
over  the  money,  when  it  contains  a  clause  that  the  company  shall  not  be  liable 
until  the  premium  is  actually  paid. 

4.  Where  the  assured  contracts  with  one  as  the  agent  of  the  insurer,  be- 
lieving him  to  be  such,  and  does  not  employ  such  supposed  agent  to  act  for 
him  as  his  broker  in  obtaining  an  insurance,  such  person  can  have  no  power 
to  act  for  or  bind  the  assured,  although  the  policy  may  provide  that  the  per- 
son who  may  have  procured  the  insurance  to  be  taken  shall  be  deemed  the 
agent  of  the  assured  and  not  of  the  company. 

35—90  III. 
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5.  In  such  case  the  assured,  in  a  suit  on  the  policy  for  a  loss,  has  the  right 
to  prove  what  the  contract  was  with  the  agent.  If  the  person  procuring  the 
insurance  was  not  the  agent  or  broker  of  the  assured,  it  is  proper  to  prove 
that  fact,  and  if  the  assured  dealt  with  such  person  as  the  agent  of  the  insurer, 
that  is  proper  to  be  proven.  What  was  said  and  done  by  the  contracting  par- 
ties is  a  part  of  the  res  gestce,  and  proper  for  the  consideration  of  the  jury. 

6.  Where  a  person  conducts  himself  as  the  agent  of  an  insurance  company 
and  examines  the  property  to  be  insured,  representing  himself  to  be  an  agent, 
and,  after  agreeing  to  insure  in  a  few  days,  returns  with  a  policy  properly  ex- 
ecuted ready  for  delivery,  and  the  assured  accepts  the  policy,  and  pays  the 
premium  in  good  faith  under  the  belief  such  person  is  an  agent  clothed  with 
full  power,  the  company  will  be  bound  by  the  payment  to  such  person,  and 
estopped,  by  its  own  act  in  giving  him  the  policy,  to  dispute  the  right  to 
make  payment  of  the  premium  to  him. 

7.  Same — payment  in  property  to  agent  While  it  may  be  true,  that  payment 
to  an  agent  of  an  insurance  company  in  articles  out  of  a  saloon  may  not  be 
regarded  as  a  payment  on  the  policy,  yet  where  enough  was  paid  in  money 
to  satisfy  the  premium,  that  will  suffice. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Lawrence  Proudfoot,  for  the  appellant. 

Messrs.  Sleeper  &  Whiton,  for  the  appellee. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court : 

This  was  an  action,  brought  by  Elizabeth  "Ward,  in  the 
Superior  Court  of  Cook  county,  against  the  Lycoming  Eire 
Insurance  Company,  on  a  policy  of  insurance,  executed  by  the 
defendant  to  the  plaintiff  on  the  24th  day  of  April,  1874, 
insuring  the  property  of  the  plaintiff  for  one  year  in  the  sum 
of  $1500. 

On  a  trial  of  the  cause  before  a  jury,  the  plaintiff  recovered 
a  verdict  and  judgment  for  the  amount  of  the  policy  and 
interest,  to  reverse  which  the  defendant  appealed. 

The  first  error  complained  of  is,  the  decision  of  the  court 
in  overruling  defendant's  challenge  to  five  persons,  Hansen, 
Folz,  Wood,  Carney  and  Ahle,  called  as  jurors.     These  jurors 
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were  on  the  regular  panel,  but  they  had  heard  a  part  of  the 
evidence  given  in  a  case  which  had  just  been  tried  in  the 
court  between  the  same  plaintiff  against  the  German  Insurance 
Company  of  Freeport,  where  the  questions  involved  were 
similar  to  those  in  the  present  case. 

If  a  juror  has  made  up  a  decided  opinion  on  the  merits  of 
the  case,  either  from  a  personal  knowledge  of  the  facts,  from 
the  statement  of  witnesses,  from  the  relations  of  the  parties  or 
from  rumor,  and  that  opinion  is  positive  and  not  hypothetical, 
and  such  as  will  probably  prevent  him  from  giving  an  impar- 
tial verdict,  as  held  in  Smith  v.  JEames,  3  Scam.  76,  the  chal- 
lenge would  be  well  taken,  and  should  be  allowed.  But  these 
jurors  had  no  fixed  or  decided  opinion  in  the  case.  If  they 
had  any  opinion  whatever,  from  what  they  had  heard  during 
the  trial  of  the  other  case,  it  was  merely  hypothetical,  and 
would  not  prevent  a  fair  and  impartial  judgment  on  the  facts 
as  they  might  be  proven  on  the  trial. 

The  policy  of  insurance  read  in  evidence  contained  the  fol- 
lowing provision  :  "  It  is  expressly  understood,  and  a  part  of 
this  contract,  that  any  person,  other  than  the  assured,  who  may 
have  procured  this  insurance  to  be  taken  by  the  company, 
shall  be  deemed  to  be  the  agent  of  the  assured  named  in  this 
policy,  and  not  of  this  company,  under  any  circumstances 
whatever,  or  in  any  transaction  relating  to  this  insurance." 

Another  condition  attached  to  the  policy  provided :  "This 
company  shall  not  be  liable  by  virtue  of  this  policy,  or  any 
renewal  thereof,  until  the  premium  therefor  be  actually  paid.7' 
The  premium  for  the  policy  had  never  been  received  by  the 
company,  and  it  contends  the  policy  was  void,  while,  on  the 
other  hand,  the  plaintiff  claims  that  she  paid  the  premium  to 
one  Chas.  Puschman,  with  whom  she  contracted  for  the  insur- 
ance, and  of  whom  she  obtained  the  policy;  and,  under  the 
circumstances  connected  with  the  transaction,  the  company  is 
in  no  position  to  deny  the  validity  of  the  payment,  and  upon 
this  point  the  plaintiff  introduced  evidence  to  prove  what 
wTas  said   and  done  between  Puschman  and  herself,  prior  to 
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and  at  the  time  she  contracted  with  him  for  the  insurance, 
and  that  she  paid  him  for  the  policies.  The  admission  of 
this  evidence  was  objected  to  at  the  time,  and  it  is  now  relied 
upon  as  error. 

Puschman  was,  at  the  time,  an  insurance  broker  or  a  street 
solicitor  of  insurance.  He  came  to  the  plaintiff  and  repre- 
sented that  he  was  agent  for  the  Lycoming  Fire  Insurance  Com- 
pany and  the  German  Insurance  Company  of  Freeport,  and 
solicited  the  risk  upon  her  property.  He  examined  the  prop- 
erty, and  agreed  to  insure  it  in  the  two  companies  in  the  sum 
of  $1500  in  each,  for  a  premium  of  $45  in  the  Lycoming,  and 
$37.50  in  the  German  Company,  making  a  told  premium  for 
the  entire  insurance  of  $82.50.  The  plaintiff  agreed  to  insure, 
and  Puschman  returned  in  a  day  or  two  with  the  two  policies 
executed,  and  delivered  them  to  her,  and  agreed  that  she 
might  pay  the  premium  in  ninety  days.  On  the  5th  day  of 
May,  1874,  she  paid  Puschman  cash,  $30,  drinks  and  cigars 
in  her  saloon,  $2.50;  June  6th,  cash,  $15;  June  10th,  cash, 
$35, — in  all,  $82.50.  No  part  of  this  money  was,  however, 
ever  paid  over  to  the  company  by  Puschman. 

It  is  clear,  that  if  the  plaintiff  had  contracted  with  an  agent 
of  the  company  for  the  insurance,  and  paid  such  agent  the 
premium,  the  payment  would  have  been  binding  on  the  com- 
pany whether  the  agent  paid  over  the  money  or  not,  and  it  is 
doubtless  true  that  if  the  plaintiff  had  paid  the  premium  to 
Puschman,  at  the  time  knowing  that  he  was  not  the  agent 
of  the  company,  but  only  a  street  insurance  broker,  the  policy 
could  not  be  enforced,  if  Puschman  failed  to  pay  over  the 
money. 

Again,  if  the  plaintiff  dealt  with  Puschman  as  the  agent  of 
the  company,  believing  him  to  be  such,  and  did  not  employ 
him  to  act  for  her  as  her  broker  in  obtaining  the  insurance, 
he  would  have  no  power  to  act  for  or  bind  her.  Under  such 
circumstances,  we  are  of  opinion  the  testimony  objected  to 
was  proper.  The  plaintiff  had  the  right  to  prove  what  the  con- 
tract was.     If  Puschman  was  not  her  agent  or  broker,  it  Avas 
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proper  to  prove  that  fact.  If  she  dealt  with  him  as  the  agent 
of  the  company,  that  was  proper  to  be  proven.  Indeed,  what 
was  said  and  done  by  the  contracting  parties  may  be  regarded 
as  a  part  of  the  res  gestas,  and  admissible  for  the  consideration 
of  the  jury. 

In  regard  to  the  evidence  that  payment  was  made  to  Pusch- 
rnan  by  the  plaintiff,  we  perceive  no  valid  objection  that  can 
be  urged  against  it.  Puschman  represented  himself  to  the 
plaintiff  as  an  agent  of  the  company,  he  examined  the  prop- 
erty to  see  if  the  risk  would  be  a  safe  one,  he  conducted  himself 
in  all  respects  as  an  agent  clothed  with  authority  to  act,  and 
after  he  had  agreed  with  the  plaintiff  to  insure  her  property, 
he  returned  with  the  policy,  properly  executed,  ready  for 
delivery.  The  plaintiff  accepted  the  policy,  and  paid  the  pre- 
mium in  good  faith,  under  the  belief  that  Puschman  was  the 
agent  of  the  company. 

Under  such  circumstances,  who  should  bear  the  loss  arising 
from  the  fraud  committed  by  the  street  broker?  Should  it 
fall  upon  the  pi  tintiff,  who  was  an  innocent  party  in  the  trans- 
action, or  should  it  fall  upon  the  company,  who  alone  enabled 
Puschman  to  successfully  consummate  the  contract  of  insurance 
by  placing  in  his  hands  the  policy  for  delivery  ?  The 
street  broker  was  not  the  agent  of  the  plaintiff  for  any  purpose. 
If  the  evidence  be  true,  he  had  no  authority  to  act  for  her  or 
bind  her  in  any  manner  whatever  by  what  he  might  do  in 
the  premises,  and  while  he  may  not  have  been,  in  fact,  the 
agent  of  the  company,  still,  the  company,  by  placing  the  policy 
in  the  hands  of  the  street  broker  for  delivery,  is  estopped  from 
claiming  that  the  payment  made  to  him  upon  delivery  of  the 
policy  is  not  binding  upon  the  company. 

It  may  be  true  that  the  amount  which  was  received  by 
Puschman  out  of  plaintiff's  saloon  can  not  be  regarded  as  a 
payment  on  the  policy,  but  it  does  not  appear,  from  the  evi- 
dence, whether  this  sum  was  to  be  applied  in  payment  of  the 
policy  in  suit,  or  the  other  one  contracted  for  at  the  same 
time,  and  as   the  amount  paid  in  cash  was  more  than  enough 
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to  pay  the  premium  on  this  policy,  we  see  no  ground  for  hold- 
ing that  the  premium  was  not  all  paid  in  cash.  But  inde- 
pendent of  this,  Puschman  was  entitled  to  commissions  for 
procuring  the  insurance,  as  a  broker,  and  if  he  saw  proper  to 
take  out  his  commissions  in  the  saloon,  we  know  of  no  reason 
or  authority  to  debar  him  from  so  doing. 

Objection  has  been  made  to  the  ruling  of  the  court  on  the 
instructions  to  the  jury.  The  instruction  given  was  not  cal- 
culated to  mislead  the  jury,  and  what  has  been  said  in  regard 
to  the  admission  of  evidence,  substantially  disposes  of  the 
questions  presented  in  regard  to  defendant's  refused  instruc- 
tions. 

Under  the  evidence,  the   plaintiff  was  entitled   to  recover, 

and  as  the  record  discloses  no  substantial  error  the  judgment 

must  be  affirmed. 

Judgment  affirmed. 


The  German  Insurance  Company 

v. 

Elizabeth  Ward. 

Insurance — waiver  of  proof  of  loss  at  home  office.  If  a  policy  of  insurance 
requires  notice  and  proof  of  a  loss  to  be  delivered  to  the  secretary  of  the  com- 
pany at  the  home  office,  and  it  is  given  to  a  local  agent  of  the  company  with- 
out objections  on  this  score,  and  payment  refused  upon  a  claim  that  the  policy 
had  been  canceled,  the  provision  in  the  policy  as  to  the  place  of  giving  the 
notice  and  proof  will  be  regarded  as  waived,  and  can  not  be  set  up  to  defeat  a 
recovery  on  the  policy. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Lawrence  Proudfoot,  Mr.  J.  M.  Bailey,  and  Mr. 
James  I.  Neff,  for  the  appellant. 

Messrs.  Sleeper  &  Whiton,  for  the  appellee. 
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Per  Curiam:  This  case  is,  in  the  main,  like  The  Lycom- 
ing Fire  Insurance  Company  v.  Elizabeth  Ward,  ante,  p.  545, 
and  will  be  governed  by  the  decision  in  that  case.  In  the 
Lycoming  case  it  was  admitted,  on  the  trial,  that  all  preliminary 
steps  after  the  fire  had  been  taken  to  enable  the  plaintiff  to 
recover  if  the  policy  was  binding  on  the  company,  while  in 
this  case,  it  is  contended  that  notice  and  proof  of  loss  were 
not  delivered  to  the  secretary  of  the  company  at  the  home 
office  at  Freeport,  as  required  by  the  policy. 

It  appears  that  notice  and  proofs  of  loss  were  served  upon 
defendant  at  the  office  of  the  company  in  Chicago.  JSTo  objec- 
tion was  made  at  the  time  that  the  service  was  at  the  wrong 
office,  but  the  agent  of  the  company  refused  to  receive  proofs 
of  the  loss,  on  the  ground  alone  that  the  policy  had  been  can- 
celed and  was  not  in  force.  Under  such  circumstances  we 
must  hold  that  the  company  waived  that  provision  of  the 
policy  requiring  proof  of  loss  to  be  delivered  to  the  secretary 
at  Freeport,  Illinois. 

When  proofs  of  loss  were  served  upon  defendant  at  its  office 
in  Chicago,  if  the  company  intended  to  insist  upon  a  strict 
compliance  with  the  terms  of  the  policy  in  that  regard,  the 
objection  should  then  have  been  made  so  that  plaintiff  could 
then  have  obviated  the  difficulty  by  leaving  the  proofs  at  the 
home  office.  The  objection  not,  however,  having  been  made, 
it  must  be  regarded  as  waived. 

Some  other  technical  questions  have  been  raised,  but  as 
they  do  not  affect  the  substantial  merits  of  the  controversy, 
it  will  not  be  necessary  to  consider  them  here. 

For  the  reasons  given  in  the  Lycoming  case,  the  judgment 
will  be  affirmed. 

Judgment  affirmed. 


552  Grundies  et  al.  v.  Martin  et  al.         [Sept.  T. 

Opinion  of  the  Court. 


Albert  Grundies  et  al. 
v.  . 

Henry  Martin  et  al. 

1.  Bill  of  exceptions — when  necessary.  If  a  case  is  tried  out  of  its  order 
upon  the  docket  under  what  is  known  as  the  five  day  rule,  it  should  be  so  stated 
in  the  bill  of  exceptions,  otherwise  it  will  be  presumed  the  court  below  acted 
in  conformity  to  law.  The  notice  and  rule  can  only  become  a  part  of  the 
record  by  being  embodied  in  a  bill  of  exceptions,  and  even  those  will  not  show 
the  case  was  tried  out  of  its  order. 

2.  If  a  party  desires  to  assign  for  error  the  trial  of  a  case  without  first  dis- 
posing of  a  motion  for  a  change  of  venue,  he  should  preserve  the  motion  and 
the  evidence  thereon  in  a  bill  of  exceptions.  The  petition,  affidavit  and  motion 
for  a  change  of  venue  are  no  part  of  the  record  unless  preserved  in  a  bill  of 
exceptions. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Chester  Kinney,  and  Mr.  Edward  H.  Brackett, 
for  the  appellants. 

Mr.  John  Woodbridge,  Jr.,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  is  insisted,  that  the  court  below  erred  in  calling  and  try- 
ing this  case  whilst  a  motion  on  a  petition  for  a  change  of 
venue  remained  undisposed  of  by  the  court,  and  for  the  fur- 
ther reason  that  the  case  was  called  and  tried  out  of  its  order 
on  the  docket,  under  what  is  known  as  the  five  day  rule  of 
the  court  below.  On  turning  to  the  transcript  of  the  record 
we  fail  to  find  any  bill  of  exceptions  in  the  case.  The  clerk 
has,  however,  transcribed  the  notice  that  the  case  would  be 
taken  up  for  trial  on  a  specified  day  of  the  May  term,  1877, 
and  what  is  called  the  five  day  rule.  He  has  also  transcribed 
a  petition  for  a  change  of  venue,  verified  by  affidavit,  and  a 
motion  therefor. 
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Taking  the  record,  as  it  appears  in  this  court,  we  are  unable 
to  see  that  the  case  was  tried  out  of  its  order  on  the  docket. 
It  is  not  so  stated,  nor  do  we  find  anything  from  which  it  may 
be  inferred.  Even  if  the  notice  and  rule  had  been  embodied 
in  a  bill  of  exceptions  and  thus  made  a  part  of  the  record,  we 
could  not  then  say  the  case  was  tried  out  of  its  regular  order. 
If  it  was,  that  should  have  been  stated  or  otherwise  shown  in 
a  bill  of  exceptions.  The  presumption  is,  that  the  court  below 
acted  in  conformity  to  law,  until  error  is  shown,  and  that  has 
not  been  done  in  regard  to  the  time  and  the  order  in  which 
the  case  was  tried.  The  notice  and  rule  could  only  become  a 
part  of  the  record  by  being  embodied  in  a  bill  of  exceptions. 
We  are,  therefore,  precluded  from  holding  there  was  error  in 
trying  the  case  when  it  was  tried,  as  the  presumption  is  that  it 
was  regularly  tried,  and  if  it  was  out  of  its  regular  order  we 
must  presume  that  there  were  sufficient  reasons  to  sustain  the 
action  of  the  court. 

The  same  is  true  of  the  motion  for  a  change  of  venue.  The 
petition,  affidavit  and  motion  are  not  embodied  in  a  bill  of 
exceptions  and  are  no  part  of  the  record,  and  we  are,  there- 
fore, precluded  from  passing  upon  or  in  anywise  considering 
them.  See  Bedee  v.  The  People,  73  111.  321,  and  MoElwee  v. 
The  People,  77  id.  496.  To  have  presented  the  question  sought 
to  be  raised,  appellants  should  have  preserved  the  motion  and 
evidence  thereon  for  a  change  of  venue  in  a  bill  of  exceptions. 

Perceiving  no  error  in  this  record,  the  judgment  of  the 
court  below  is  affirmed. 

Judgment  affirmed. 
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Edwakd  A.  Burbakk  et  al. 

v. 

The  People  ex  rel.  Rumsey,  Collector. 

1.  Taxes — must  be  assessed  under  law  in  force.  A  city  tax  levied  upon  an 
assessment  made  under  a  law  after  its  repeal,  and  not  in  accordance  with  the 
law  in  force  at  the  time,  is  invalid,  and  its  collection  can  not  be  enforced. 

2.  Same — collector's  report — constitutionality.  The  statute  making  the  col- 
lector's report  to  the  county  court,  on  application  for  judgment  against  lands 
for  taxes,  prima  facie  evidence  that  all  the  requirements  of  the  law  have  been 
complied  with  in  the  assessing  and  levying  of  the  taxes  therein  returned  as 
unpaid,  is  not  unconstitutional. 

Writ  of  Error  to  the  County  Court  of  Cook  county ;  the 
Hon.  Martin  R.  M.  Wallace,  Judge,  presiding. 

Mr.  Edward  Roby,  for  the  plain  tiffs  in  error.  * 

Per  Curiam  :  This  was  an  application  by  the  county  col- 
lector of  Cook  county  for  judgment  for  the  "delinquent  mu- 
nicipal taxes  assessed  and  levied  by  authority  of  the  city  of 
Chicago  for  the  years  1869,  1870,  1871,  and  1872,  respectively, 
and  for  the  delinquent  water  assessments  levied  under  the 
provisions  of  the  charter  of  the  said  city  of  Chicago,  for  the 
year  ending  May  1,  1872. 

Some  fifteen  specific  objections  were  urged  by  plaintiffs  in 
error  against  the  rendition  of  judgment,  but  they  were  all 
overruled,  and  judgment  was  rendered  as  asked  by  the  county 
collector. 

This  case  is  analogous  to  Andrews  v.  The  People,  75  111.  605. 
Here,  as  there,  the  taxes  for  the  year  1872  were  levied  by  the 
city  upon  an  assessed  valuation,  made  by  persons  assuming  to 
act  as  city  assessors,  after  the  1st  day  of  July,  1872  ;  and  the 
tax  was  not  levied  in  conformity  with  the  provisions  of  the 
general  Revenue  law  in  force  July  1,  1872.  Upon  the  author- 
ity of  that  case  the  assessment  was  invalid,  and  the  court  be- 
low erred  in  ruling  otherwise. 
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A  question  is  also  made  in  the  present  case,  as  was  made  in 
Andrews  v.  The  People,  supra,  in  regard  to  the  taxes  prior  to 
1872.  We  are  asked  to  reconsider  the  objection  urged  against 
the  constitutionality  of  the  act  in  regard  to  the  assessment  and 
collection  of  taxes  in  incorporated  towns  and  villages  for  the 
year  1872,  and  prior  years,  (Laws  of  1873,  p.  38,  sees.  3-5,) 
so  far  as  the  same  makes  the  statement  in  writing  made  to  the 
county  collector,  on  application  for  judgment,  eta.,  prima  facie 
evidence  that  all  the  requirements  of  the  law  have  been  com- 
plied with  in  the  assessing  and  levying  of  the  taxes  therein 
returned  as  unpaid,  etc. 

We  are  still  of  opinion  that  the  constitutional  power  of  the 
General  Assembly  to  prescribe  rules  of  evidence  is  well  settled. 

The  classes  of  cases  in  which  this  doctrine  has  been  recog- 
nized are  numerous.  A  reference  to  a  few  of  the  more  impor- 
tant of  the  cases  will  be  sufficient.  Kendall  v.  Kingston,  5 
Mass.  524;  Ogden  v.  Saunders,  12  Wheaton,  213,  262,  349; 
Pillow  v.  Roberts,  13  Howard,  472,  476  ;  Callanan  v.  Harley, 
93  U.  S.  387  ;  Herd  v.  Ballou,  2  Kernan,  541 ;  Webb  v.  Deuer, 
17  Howard,  576  ;  Fales  v.  Wadsworth,  23  Me.  553  ;  Holmes  v. 
Hunt,  122  Mass.  505  ;  Mattheics  v.  Offley,  3  Sumner,  115,  123; 
Commonwealth  v.  Thurlow,  24  Pick.  374;  Commonwealth  v. 
Kelley,  10  Cush.  69  ;  Forbes  v.  Halsey,  26  N.  Y.  53 ;  Graves 
v.  Bruen,  11  111.  431  ;  Sullivan  v.  City  of  Oneida,  61  id.  249  ; 
Toionsend  v.  Radcliffe,  63  id.  11  ;  Illinois  Central  Railroad  Co. 
v.  Phillips,  55  id.  194;  Roby  v.  City  of  Chicago,  64  id.  447. 

But,  for  the  error  indicated,  the  judgment  is  reversed  and 
the  cause  remanded. 

Judgment  reversed. 
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,  Charles  M.  Linington 

v. 
George  H.  Strong  et  al. 

Contract — construed.  Under  a  contract  by  the  owners  of  a  patent  with  a 
manufacturer  giving  the  latter  the  exclusive  right  to  manufacture  and  sell 
the  article  patented  for  the  term  of  five  years,  in  which  the  latter  agreed  to 
pay  $1.44  on  every  gross  of  the  article  made  and  sold  by  him,  payable  quar- 
terly, and  also  to  pay  the  owners  a  royalty  on  at  least  2500  dozen  each  year, 
payable  quarterly,  the  owners  are  entitled  to  recover  on  2500  dozen  each  year, 
without  averring  and  showing  the  making  and  sale  of  any  of  the  articles  by 
the  defendant. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Strong  and  Young,  the  appellees,  sued  Linington,  the  ap- 
pellant, in  assumpsit.  A  nolle  prosequi  was  entered  as  to  all 
the  counts  of  the  declaration,  except  the  first.  A  demurrer 
to  this  first  count  was  overruled,  and  appellant  stood  by  his 
demurrer.  The  court  assessed  the  damages  at  $ 300,  and  ren- 
dered final  judgment  therefor. 

The  first  count  is  based  on  and  sets  forth  a  written  contract 
in  these  words  and  figures,  to-wit : 

"This  agreement,  made  this  first  day  of  April,  A.  D.  1876, 
between  George  H.  Strong  and  John  Young,  of  Chicago, 
Illinois,  party  of  the  first  part,  and  C.  M.  Linington,  of  the 
same  place,  party  of  the  second  part,  witnesseth  :  that,  whereas, 
the  said  first  party  are  the  owners  of  letters  patent,  granted 
by  the  United  States  to  said  Strong,  for  an  improvement  in 
pinchers,  said  letters  patent  bearing  date  the  11th  day  of  May, 
A.  D.  1875,  and  are  numbered  136,277;  and,  whereas,  said 
second  party  is  desirous  of  controlling,  for  a  time,  the  manu- 
facture and  sale  of  said  invention,  as  secured  by  said  letters 
patent :  now,  therefore,  for  the  consideration  hereinafter  named, 
the  said  party  of  the  first  part  hereby  bargain,  sell,  grant  and 
guarantee  unto  the  said   second  party,  his  heirs  and  assigns, 
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the  sole,  entire  and  exclusive  right  and  privilege  of  manufac- 
turing and  selling  said  invention,  to-wit,  said  '  improvement 
in  pinchers/  throughout  the  United  States  and  the  territories 
thereof,  and  Canadas,  for  the  period  of  five  years  from  this 
date,  and  in  consideration  therefor  the  said  party  of  the  second 
part  agrees  to  pay  the  party  of  the  first  part  a  royalty  of  $1.44 
for  each  and  every  gross  of  said  pinchers  made  and  sold  by 
him  during  said  time,  payment  to  be  made  at  the  end  of  each 
quarter  year  at  the  office  of  said  second  party  in  Chicago;  and 
said  second  party  hereby  agrees  to  keep  an  accurate  book  ac- 
count of  the  number  of  said  pinchers  manufactured  and  sold 
by  him,  and  render  a  true  statement  therefrom  to  the  said  first 
party  at  the  end  of  each  quarter,  such  statement  of  account  to 
be  verified  by  affidavit  by  the  party  of  the  second  part;  and 
also  agrees  to.  pay  the  royalty  on  at  least  twenty-five  hundred 
dozen  of  said  pinchers  each  year  during  the  term  aforesaid, 
the  same  to  be  paid  quarterly  at  the  expiration  of  each  and 
every  quarter,  and  in  default  thereof  this  contract  may,  at  the 
option  of  the  said  party  of  the  first  part,  be  declared  null  and 
void." 

The  count  contained  no  averment  that  the  appellant  had 
ever  made  or  sold  any  of  the  pinchers.  The  suit  was  com- 
menced more  than  a  year  after  the  making  of  the  contract. 

Mr.  E.  A.  Sherburne,  for  the  appellant. 

Messrs.  Smith  &  Burgett,  for  the  appellees. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

The  only  point  made  in  this  case  is  as  to  the  proper  con- 
struction to  be  given  to  the  contract  set  out  in  hcec  verba  in 
the  first  count  of  the  declaration.  By  said  contract,  appellant 
not  only  agreed  to  pay  a  royalty  of  $1.44  for  each  and  every 
gross  of  the  pinchers  made  and  sold  by  him  during  the  period 
of  five  years,  but  also  agreed  to  pay  that  royalty  on  at  least 
twenty-five  hundred  dozen  of  said  pinchers  each  year  during 
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said  term,  the  payments  to  be  made  quarterly,  at  the  end  of 
each  and  every  quarter.  By  the  express  terms  of  the  agree- 
ment, appellant  was  to  pay,  at  all  events,  the  royalty  on 
twenty-five  hundred  dozen  pinchers  each  year,  and  that 
■whether  he  manufactured  and  sold  any  of  them  or  not.  Ap- 
pellant having  made  default  in  his  part  of  the  agreement, 
appellees  had,  by  the  terms  of  the  contract,  the  election  to 
rescind  it,  and  declare  it  null  and  void,  or  to  sue  for  the 
money  agreed  to  be  paid. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


The  People  ex  rel.  John  H.  Dunham x 

v. 

James  Morgan  et  al. 

1.  Park  commissioners — statute  authorizing  vacancies  to  be  filled  by  circuit 
judge  not  unconstitutional.  The  authority  conferred  by  the  statute  on  the  judge 
of  the  circuit  court  of  Cook  county  to  fill  vacancies  in  the  offices  of  the  South 
Park  Commissioners,  was  not  in  violation  of  the  constitution  of  1848,  or  of 
any  provision  of  the  present  constitution,  and  an  appointment  to  fill  such  a 
vacancy,  by  each  and  every  of  the  judges  of  the  circuit  court  of  Cook  county, 
is  valid  and  legal. 

2.  Constitutional  law — prohibition  of  one  branch  of  the  government  from 
performing  duties  of  another.  The  constitutional  provision  dividing  the  powers 
of  the  State  government  into  three  departments,  and  prohibiting  one  branch 
from  exercising  any  power  properly  belonging  to  either  of  the  others,  except 
as  is  therein  permitted,  is  general  and  does  not  define  what  acts  may  be  per- 
formed by  each  department.  That  instrument  has  no  provision  which,  in 
terms,  declares  that  the  appointment  of  municipal  officers  shall  be  exercised 
by  one  or  another  department,  nor  whether  such  appointment  is  the  exercise 
of  legislative,  executive  or  judicial  power.  Such  power  seems  to  be  only 
ministerial  and  may  be  conferred  on  persons  holding  judicial  offices. 

3.  Same — power  to  levy  taxes  does  not  pertain  to  the  executive  or  judicial  depart- 
ment. Under  the  constitutional  provision  distributing  the  powers  of  the  gov- 
ernment, neither  the  executive  department  nor  judicial  department  can  levy 
and  collect  municipal  taxes,  but  the  legislature  may  confer  that  power  upon 
such  corporate  bodies,   and  may   vest   the    power  directly   in  the  corporate 
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authorities  chosen  by  the  people,  or  may,  in  creating  the  municipality,  confer 
the  power  on  authorities  to  be  appointed  by  some  other  functionary  or  indi- 
vidual, and  submit  the  charter  to  the  people,  and  if  they  adopt  the  same,  that 
will  be  an  assent  by  the  people  that  such  functionary  may  appoint  the  corpo- 
rate authorities  for  their  government. 

4.  When  the  people  of  a  municipality,  by  vote,  adopt  a  charter  which 
provides  for  filling  vacancies  in  the  municipal  authorities  by  a  judge  of  the 
circuit  court,  such  appointees  will  have  the  power  to  assess,  levy  and  collect 
taxes  for  municipal  purposes  as  provided  in  the  charter,  and  there  is  nothing 
in  the  constitution  prohibiting  a  circuit  judge  from  making  such  appointments. 

Appeal  from  the  Criminal  Court  of  Cook  county ;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

Mr.  Luther  Laflin  Mills,  Mr.  James  P.  Root,  and 
Mr.  E.  J.  Whitehead,  for  the  appellants. 

Mr.  F.  H.  Kales,  and  Mr.  R.  S.  Thompson,  for  the  ap- 
pellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  information  in  the  nature  of  a  quo  warranto, 
exhibited  in  the  court  below  against  the  defendants,  charging 
them  with  usurping  the  office  of  South  Park  Commissioners. 
The  question  presented  for  determination  arises  on  the  suffi- 
ciency of  the  plea  filed  by  defendants,  in  which  they  claim  a 
legal  title  to  the  office.  The  relator  demurred  to  the  plea,  but 
the  court  held  it  sufficient  and  overruled  the  demurrer,  and 
rendered  judgment  in  favor  of  respondents.  To  reverse  that 
decision  relator  prosecutes  this  appeal. 

The  plea  avers,  that  in  February,  1869,  the  General  Assem- 
bly passed  an  act  authorizing  the  people  of  the  three  towns  of 
South  Chicago,  Hyde  Park  and  Lake  to  form  a  park  district 
within  their  limits,  to  be  governed  by  a  corporate  body,  called 
the  South  Park  Commissioners,  in  Avhom  was  vested  the  fol- 
lowing, among  other  powers,  viz:  to  locate  and  maintain  a 
park  within  a  district  named;  to  assess  and  collect  an  annual 
tax  of  not  exceeding,  in  any  one  year,  $300,000,  for  the  pay- 
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ment  of  interest  on  bonds  to  be  issued,  and  for  the  improve- 
ment, maintenance  and  government  of  the  park  during  the 
current  year ;  to  make  special  assessments ;  to  issue  bonds  on 
the  security  of  the  park  lands,  and  for  which  the  three  towns 
were  also  irrevocably  bound;  to  exercise  the  right  of  eminent 
domain  for  the  purpose  of  acquiring  park  lands;  to  exercise 
police  powers  over  the  park,  and  to  administer  the  aifairs  of 
the  corporation. 

It  was  farther  provided,  that  the  first  board  of  park  com- 
missioners should  be  appointed  by  the  Governer,  and  there- 
after all  vacancies  should  be  filled  by  appointment  of  the  judge 
of  the  circuit  court  of  Cook  county,  when  such  vacancies  should 
occur.  By  the  provisions  of  the  act  it  was  left  to  the  people 
of  the  three  towns  to  decide,  by  vote,  whether  such  corpora- 
tion should  be  formed  with  corporate  authorities  thus  ap- 
pointed, and  with  the  powers  enumerated,  or  whether  the  act 
should  be  rejected. 

On  the  23d  of  March,  1869,  an  election  was  held,  and  re- 
sulted in  each  town  in  favor  of  the  corporation,  and  the  act 
was  adopted.  On  the  16th  day  of  the  following  April  this 
election  was  confirmed  by  an  act  of  the  legislature,  and  soon 
thereafter  the  Governor  appointed  the  first  board,  which 
organized  in  accordance  with  the  park  laws,  the  term  of  each 
member  being  determined  by  lot,  as  therein  provided. 

The  first  vacancy  in  the  board  occurred  in  March,  1870,  by 
the  expiration  of  the  term  of  one  of  the  commissioners,  and 
the  judge  of  the  circuit  court  then  filled  the  vacancy  by  ap- 
pointing the  same  commissioner.  In  August,  1870,  the  present 
constitution,  which  provides  for  five  judges  of  the  circuit  court 
of  Cook  county,  was  adopted,  and  ever  since  that  time,  all 
vacancies  in  the  board  have  been  filled,  as  it  is  averred  in  the 
plea,  by  each  and  every  of  the  judges  of  the  circuit  court 
of  Cook  county  who  were  such  when  the  several  vacancies 
occurred,  and  appellees  were  thus  appointed.  These  are  the 
material  averments  of  the  plea. 

It  is  insisted  that  this  plea  fails  to  present  a  defense,  be- 
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cause  the  circuit  judge  or  judges  of  Cook  county  are  prohibited, 
by  article  2  of  the  constitution  of  1848,  which  was  in  force 
when  the  park  laws  went  into  effect,  from  exercising  the  ap- 
pointing power;  that  the  judge,  in  making  the  appointment,  was 
exercising  executive  or  political  power,  and  that  article  has  pro- 
hibited a  judge  from  exercising  any  but  judicial  functions.  The 
constitution  divides  and  distributes  the  powers  of  government 
into  three  departments,  the  legislative,  the  executive  and  the 
judicial,  and  prohibits  any  person  or  body  of  persons  belong- 
ing to  one  department  from  exercising  the  powers  confided  to 
either  of  the  others,  except  as  directed  or  permitted  by  other 
portions  of  that  instrument.  This,  it  is  urged,  prevented  the 
General  Assembly  from  conferring  or  the  judge  of  the  circuit 
court  from  exercising  the  power  of  appointment,  and  hence 
all  the  appointments  are  void. 

According  to  our  theory  of  government,  originally  all 
power  was  vested  in  the  people,  and  in  the  constitution  of 
government  the  legislative  became  and  is  the  supreme  power 
of  the  State,  as  it  directly  represents  and  exercises  the  power 
of  the  people.  It  has  been  repeatedly  held,  and  it  is  not  con- 
troverted, that  unless  limited  by  constitutional  restriction, 
the  General  Assembly  may  exercise  all  governmental  power. 
But  under  our  system  of  government  it  is  limited  by  the  estab- 
lishment of  the  two  other  departments,  and  prohibited  from 
the  exercise  of  any  powers  confided  to  them.  It  then  follows, 
that  when  an  act  passed  by  that  body  is  challenged  as  being 
without  constitutional  authority,  we  mnst  look  to  the  State 
and  Federal  constitutions  to  determine  whether  it  is  inhibited. 
If  no  restriction  is  found,  the  act  must  be  held  valid  and  en- 
forced as  enacted.  By  reference  to  the  article  distributing  the 
powers  of  government  to  the  separate  departments,  it  is  mani- 
fest that  it  does  not  prohibit  the  legislature  from  establishing 
this  park,  nor  from  furnishing  or  designating  the  officers  who 
shall  exercise  the  powers  and  perform  the  duties,  nor  from 
naming  the  body,  the  officer  or  the  person  who  may  select  and 
appoint  them  to  the  office.  If  there  be  any  restriction  it  must 
36—90  III 
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be  in  some  other  clause  of  that  instrument  than  the  one  re- 
ferred to  above. 

That  provision  declares,  only  in  general  terms,  that  each 
department  of  the  government  shall  be  confined  to  the  exer- 
cise of  the  functions  of  its  own  department.  It  does  not  un- 
dertake to  define,  in  any  specific  manner,  what  are  legislative, 
executive  or  judicial  powers  or  acts.  Like  most  other  pro- 
visions of  that  instrument,  the  terms  employed  are  of  the  most 
general  and  comprehensive  character.  We  find  no  provision 
that  declares  that  the  appointment  of  a  municipal  officer,  how- 
ever extensive  his  powers,  is  the  exercise  of  a  legislative  or 
executive  power.  To  determine  the  character  of  the  act  we 
must  look  to  other  sources. 

The  executive  power  in  a  State  is  understood  to  be  that 
power,  wherever  lodged,  which  compels  the  laws  to  be  en- 
forced and  obeyed.  And  the  instrumentalities  employed  for 
that  purpose  are  officers,  elected  or  appointed,  who  are  charged 
with  the  enforcement  of  the  laws.  But  the  power  to  appoint 
is  by  no  means  an  executive  function  unless  made  so  by  the 
organic  law  or  legislative  enactment.  And  in  this  case  it  is 
not  so  unless  the  power  is  thus  conferred. 

If  it  were  conceded  that  these  appointments  were  the  exer- 
cise of  political  power,  would  it  necessarily  be  violative  of 
any  provision  of  the  constitution?  The  division  and  allotment 
of  the  powers  are  not  into  political,  executive  and  judicial,  but 
into  legislative,  executive  and  judicial.  It  was,  no  doubt,  the 
exercise  of  political  power,  as  that  embraces  all  governmental 
powers  and  functions,  whether  exercised  by  one  department 
or  another,  or  the  officers  of  one  or  the  other.  Political  power 
is  the  policy  of  government  or  its  administration,  and  may  be 
exercised  either  in  the  formation  or  administration  of  govern- 
ment, or  both.  Hence  it  follows,  that  if  it  be  a  political 
power,  that,  of  itself,  in  nowise  militates  against  its  exercise 
by  a  person  belonging  to  the  judicial  department  of  the  gov- 
ernment. 
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The  word  "  political,"  is. defined  by  Bouvier  to  be,  pertain- 
ing to  policy  or  the  administration  of  government.  Political 
rights  are  those  which  may  be  exercised  in  the  formation  or 
administration  of  the  government.  And  we  understand  the 
term  "rights,"  as  used  in  this  definition,  as  being  synonymous 
with  power.  All  three  departments  aid  in  the  administra- 
tion of  government,  but  perform  different  functions.  The 
elector  who  votes  for  an  officer  or  measure  exercises  political 
power,  yet  no  one  would  claim  that  because  a  judge  was  a  per- 
son belonging  to  the  judicial  department,  he  was  prohib- 
ited from  thus  voting.  We,  therefore,  conclude,  that  if  the 
power  to  appoint  to  office  is  a  political  function,  this  article 
of  the  constitution  does  not  prohibit  its  exercise  because  the 
power  is  political,  and  if  prohibited,  it  must  be  for  some  other 
reason,  or  by  some  other  provision  which,  in  terms  or  by 
necessary  implication,  prohibits  such  an  exercise  of  the  ap- 
pointing power. 

The  three  different  constitutions  under  which  our  State  gov- 
ernment has  been  administered  each  contains  articles  making 
the  same  division  and  distribution  of  the  powers,  and  the* 
same  prohibition  on  persons  belonging  to  one  department  from 
exercising  the  powers  belonging  to  another.  But  the  General 
Assembly,  under  each,  have  authorized,  and  the  judges  have 
exercised  the  power  to  appoint  to  various  offices.  Thus,  the 
Supreme  Court  appointed  a  reporter  of  its  decisions,  under  the 
act  of  1829,  (Sess.  Laws,  sec.  9,  p.  41,)  and  this  continued 
simply  by  virtue  of  statutory  enactment  until  the  power  was 
conferred  by  the  present  constitution.  Judges  of  the  circuit 
courts  were  empowered  by  statute  (Sess.  Laws  1835,  p.  32,) 
to  appoint  masters  in  chancery.  These  are  both  important 
offices,  the  latter  performing  for  the  court  of  chancery  manv 
of  the  duties  of  sheriff,  besides  other  important  functions.  And 
the  circuit  judges  continue,  under  statutory  power  alone,  to 
appoint  such  masters. 

The  constitution  of  1848  provided,  that  clerks  of  the  Su- 
preme and  circuit  courts  should  be  elected,  and  made  no  pro- 
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vision  for  filling  vacancies  until  an  election  should  be  had. 
But  the  General  Assembly,  by  the  act  of  1849,  which  continued 
in  force  until  our  present  constitution  was  adopted,  and  by  the 
seventh  section,  confers  power  on  judges  of  the  Supreme  Court, 
in  case  of  a  vacancy  in  the  office  of  clerk  of  that  court,  to 
appoint  a  clerk,  to  hold  until  the  next  election  fixed  by  the 
constitution,  and  in  case  of  a  vacancy  in  the  oifice  of  circuit 
clerk,  the  circuit  judge  was  authorized  to  fill  the  vacancy  by 
appointment,  the  appointee  to  hold  until  the  next  regular 
election  for  county  officers  or  representatives,  which  ever  might 
first  occur. 

Again,  our  present  constitution  provides  for  the  election  of 
these  officers  by  the  people,  and  that  vacancies  shall  be  filled 
by  election  unless  the  unexpired  term  shall  be  less  than  one 
year,  in  which  case,  it  is  required  to  be  filled  by  appointment 
by  the  court  or  judges  thereof.  (Sec.  32,  art.  6.)  The  Gen- 
eral Assembly,  by  sec.  11,  chap.  25,  Eev.  Stat.  1874,  provides, 
that  when  a  vacancy  shall  occur  in  these  offices,  and  the  un- 
expired term  exceeds  one  year,  the  court,  or  if  in  vacation 
the  judge  or  judges  thereof,  shall  appoint  a  clerk  pro  tempore, 
and  the  appointee  shall  perform  the  duties  of  the  office  until 
a  clerk  shall  be  elected  and  qualified  according  to  law,  to  fill 
the  vacancy.  And  sec.  132  of  the  Election  law  contains  sub- 
stantially the  same  provision. 

At  an  early  period  the  law  provided,  that  where  the  State's 
attorney,  from  sickness  or  other  cause,  failed  to  attend  a  term 
of  court,  some  qualified  attorney  might  be  appointed  by  the 
court  to  perform  the  duties  of  the  office,  in  the  absence  of  the 
officer,  and  there  is  a  similar  provision  in  reference  to  the 
Attorney  General;  and  yet  these  offices  are  not  filled  and  never 
were  by  the  judges  or  the  courts,  but  by  election  or  otherwise. 
Still,  when  the  appointment  was  thus  made  for  the  term,  the 
person  thus  designated  exercised  all  the  power  and  performed 
all  duties  of  the  office,  and  were,  in  fact,  pro  hac  vice  officers. 

The  judges  of  the  Supreme  Court  have  been  empowered  by 
statute    to    appoint    Supreme    Court    librarians   (Sess.   Laws, 
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1857,  p.  57;)  and  also  to  appoint  janitors  to  take  care  of  the 
court  rooms. 

It  is  true,  that  these  offices  are  connected  with  the  judicial 
department  of  the  State,  but  the  power  to  appoint,  in  most 
cases  specified,  is  conferred  alone  by  statute,  and  not  by  the 
fundamental  law.  But  this  is  not  a  question  as  to  what  depart- 
ment these  officers  belong  to,  or  the  functions  they  perform,  but 
the  question  is,  what  department,  in  the  absence  of  an  election, 
can  constitutionally  confer  the  power  on  them  to  perform 
public  duties.  It  is  not  whether  the  General  Assembly,  the 
executive  or  the  judiciary  are  the  best  qualified  to  select 
and  appoint  such  officers,  but  where  is  the  power  to  do  so 
lodged.  The  original  power  to  fill  all  offices  rests  with  the 
people,  but  our  constitution  has  vested  the  power  in  the  Gov- 
ernor to  fill  all  constitutional  offices  not  provided  for  by  elec- 
tion or  otherwise. 

Sec.  10,  art.  5,  provides  that  the  Governor  shall,  by  and  with 
the  advice  and  consent  of  the  Senate,  appoint  all  officers  whose 
offices  are  established  by  the  constitution,  or  which  may  be  cre- 
ated by  law,  and  whose  appointment  or  election  is  not  otherwise 
provided  for,  and  no  officer  shall  be  appointed  or  elected  by  the 
General  Assembly.  This  section  manifestly  refers  to  officers 
or  persons  performing  duties  for  the  State,  as  contradistin- 
guished from  county,  city,  township  or  other  municipal  officers. 
If  not,  then  every  petty  municipal  officer  would  have  to  be 
appointed  by  the  Governor  and  confirmed  by  the  Senate, 
unless  such  officers  were  in  all  cases  made  elective.  Counties, 
cities,  townships,  school  trustees,  directors  of  schools  and 
other  such  corporations  could  not  appoint  persons  to  aid  in 
carrying  out  the  purpose  of  their  organization.  This  provision, 
then,  can  have  no  reference  to  such  or  other  municipalities. 

This  section,  then,  only  being  applicable  to  offices  created 
by  the  constitution,  and  not  otherwise  provided  for,  and  to 
new  offices  created  by  the  General  Assembly,  and  not  required 
to  be  filled  in  some  other  mode,  empowers  the  Governor  to 
appoint  to  fill  the  place,  but  having  no  application  to  mere 
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municipal  government.  When  the  General  Assembly  creates  a 
body  of  that  character,  it  has  the  power  to  provide  the  man- 
ner of  filling  the  offices  for  its  government.  The  constitution 
having  prescribed  no  particular  mode,  that  body  is  left  to 
select  any  means  for  the  administration  of  government  it 
thinks  best  adapted  to  that  end.  It  may  provide  for  election 
by  the  people,  or  may  authorize  any  officer  or  person  to  fill 
the  offices  by  appointment.  That  power  has  not  been  placed 
beyond  legislative  domain.  But  under  section  10  of  article  9 
of  the  constitution,  the  General  Assembly  is  prohibited  from 
imposing  taxes  on  municipalities,  and  under  section  9  can  only 
vest  the  corporate  authorities  of  such  bodies  with  power  to 
levy  and  collect  taxes  for  corporate  purposes.  It  is  held,  that 
the  people  in  such  bodies  must  assent  thereto  by  electing  the 
authorities,  or,  by  a  vote  for  the  charter,  assent  to  their  ap- 
pointment by  some  other  officer  or  person.  But  such  assent 
was  given  by  the  adoption  of  this  charter  by  the  people  of 
the  municipality.  Hence  these  sections  are  not  violated  either 
in  the  letter  or  the  spirit. 

In  the  instances  of  appointment  referred  to,  by  judges  or 
courts,  we  have  seen  the  power  was  conferred  under  each  of 
the  three  State  constitutions,  and  all  such  appointments  have 
passed  unchallenged  and  unquestioned.  Not  only  so,  but 
since  the  power  began  to  be  exercised,  our  people  have  framed 
and  adopted  two  new  constitutions,  in  neither  of  which  has 
any  provision  been  inserted  to  prohibit  the  continued  exercise 
of  the  power.  Thus,  we  have  seen,  the  power  has  been  exer- 
cised and  acquiesced  in  since  the  organization  of  the  State 
government,  and  it  has  been  repeatedly  held  by  this  and  other 
courts  that  it  is  legitimate  and  proper  to  refer  to  the  unques- 
tioned practice  under  a  law,  for  a  long  series  of  years,  to 
determine  its  true  construction.  And  the  same  is  equally  true 
as  to  the  interpretation  of  a  constitution.  Here,  we  have  such 
an  interpretation  by  the  General  Assembly  and  the  Executive  on 
numerous  occasions  in  passing  laws  conferring  the  power,  and 
by  the  courts  and  judges  in  its  exercise,  and  unchallenged  by 
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the  people  for  a  half  of  a  century,  and  it  seems  never  to  have 
occurred  to  any  one  that  the  article  distributing  the  powers  of 
government  prohibited  its  exercise. 

If  it  were  conceded  to  be  a  doubtful  question/  still,  accord- 
ing to  the  well  recognized  rules  of  interpretation,  the  doubt 
must  be  solved  in  favor  of  the  validity  of  the  law.  The 
members  of  the  General  Assembly  and  the  Executive  of  the 
State  are  under  the  same  obligation  to  obey,  and  conform  their 
action  to  the  requirements  of  the  organic  law,  as  are  the  courts. 
It  can  not  be  presumed  that  they  would  recklessly  or  lightly 
omit  that  duty.  They  are  presumed  to  conform  their  action 
to  its  requirements,  as  they  interpret  and  understand  its  mean- 
ing. Hence  the  courts  never,  in  cases  of  doubt,  hold  that  these 
co-ordinate  branches  of  the  government  have  disregarded  or 
misconceived  its  meaning. 

We  do  not  see  that  the  case  of  Bunn  v.  The  People,  45  111. 
397,  has  any  controlling  effect  on  the  decision  of  this  case. 
That  case  holds  the  State  House  Commissioners  were  not  offi- 
cers, but  simply  persons  exercising  an  employment  temporary 
in  its  character.  All  will  concede  that  these  park  commis- 
sioners are  municipal  officers,  and  are  not  State  or  county 
officers,  or  officers  named  in  or  created  by  the  constitution. 
That  case  in  nowise  touches  the  power  to  fill  these  offices  by 
appointment  by  the  judge  of  the  circuit  court. 

In  the  case  of  The  People  ex  rel.  v.  Rumsey,  64  111.  44,  the 
appointment  of  stenographic  reporters  by  the  courts  in  Cook 
county  was,  by  section  29  of  article  6  of  the  constitution,  which 
requires  uniformity  of  practice  in  all  courts  of  the  same  juris- 
diction, class  or  grade  within  the  State,  held  to  be  unauthor- 
ized. It  was  not  held  that  it  was  not  a  judicial  function  to 
appoint  a  reporter,  and  prohibited  by  article  three  of  that 
instrument,  but  it  was  held  that  the  act,  if  retained  in  force, 
would  destroy  the  uniformity  of  practice  in  courts  of  the  same 
class  or  grade,  and  that  the  act  was  repealed  by  the  adoption 
of  our  present  constitution. 

In  the  case  of  The  People  v.  Williams,  51  111.  65,  it  was  held 
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to  be  the  duty  of  the  circuit  judge  to  appoint  assessors  to 
fix  the  amount  each  tract  of  land  was  benefited  and  should 
contribute  toward  the  improvement  or  making  of  the  park. 
They  were  quasi  officers,  that  levied  or  assessed  the  amount  of 
burthens  which  each  piece  of  real  estate  deemed  benefited 
should  contribute  to  the  improvement,  and  no  reason  is  per- 
ceived why,  if  the  judge  may  appoint  assessors  clothed  with 
such  powers,  he  may  not  appoint  these  park  commissioners, 
who  exercise  little  or  no  more  important  powers. 

The  power  might,  no  doubt,  be  sustained,  on  the  ground 
that  its  exercise  is  the  act  of  the  individual,  and  not  the  per- 
formance of  an  official  function, — that  the  a»t  referring  to 
the  judge  was  only  intended  to  apply  to  the  person  who  filled 
the  office  at  the  time  when  the  appointment  was  required  to 
be  made,  whether  it  should  be  the  same  or  a  different  person, 
thus  being  the  individual  act  of  the  incumbent. 

Under  the  constitution  of  1848,  as  well  as  under  our  organic 
law,  the  General  Assembly  imposed  the  duty  on  a  portion  of 
the  judges  to  act  as  a  commission  to  hear  evidence,  pass  upon 
and  report  claims  against  the  State  to  the  General  Assembly 
for  allowance  or  rejection  by  that  body,  and  these  commis- 
sioners, when  so  acting,  were  only  performing  duties  usually 
imposed  upon  committees  of  one  or  both  houses  of  the  Gen- 
eral Assembly.  The  judges  have  been  empowered,  from  the 
organization  of  the  government,  to  take  acknowledgments 
of  deeds,  etc.  For  more  than  half  a  century,  judges  have 
been  authorized  to  celebrate  marriages  and  perform  ministe- 
rial acts  not  judicial  in  their  character,  and,  so  far  as  we  have 
known,  they  have  never  been  challenged.  So  that  whether 
the  appointment  of  these  park  commissioners  be  the  exercise 
of  a  judicial,  ministerial  or  other  function,  whether  it  be  the 
act  of  the  officer  as  such,  or  as  an  individual,  we  are  of  opinion 
that  the  power  was  well  conferred,  and  might  be  properly 
exercised  by  the  circuit  judge.  Nor  has  the  language  or  the 
spirit  of  the  constitution  been  violated  by  this  enactment. 

If  we  were  to  hold  that  the  circuit  judge  has  no  power  to 
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appoint,  it  might  be  that  all  acts  performed  by  the  commis- 
sioners thus  appointed  would  be  void,  and  if  so,  then  disas- 
trous results  to  individuals  and  corporate  bodies  would,  no 
doubt,  follow.  Hence  the  necessity  of  adhering  rigidly  to 
the  rule,  that  in  case  of  uncertainty,  the  doubt  must  be  cast 
in  favor  of  the  validity  of  the  law,  and  a  law  to  be  invalid 
must  clearly  contravene  the  fundamental  law. 

The  plea  avers  that  the  judges  of  the  circuit  court  of  Cook 
county  severally  joined  in  the  appointment  of  these  commis- 
sioners; that  they  were  appointed  by  each  and  every  of 
them.  If  this  be  true,  and  it  stands  admitted  by  the  demur- 
rer, under  any  construction  of  the  charter  this  appointment 
must  be  held  sufficient.  If  it  required  the  appointment  by 
one  only,  the  fact  the  others  joined  in  the  appointment  can 
not  matter,  as,  if  done  by  either,  it  would  be  sufficient.  If  all 
were  required  to  join,  then  there  was  a  literal  compliance 
with  the  law,  so  that  in  any  event  the  power  was  well  exer- 
cised. 

Perceiving  no  error  in  the  record  the  judgment  of  the  court 
below  must  be  affirmed. 

Judgment  affirmed. 


Seth  Gage  et  al. 

v. 

Michael  Evans,  Collector. 

1.  Injunction — of  taxes,  when  fraudulently  assessed  too  high.  A  court  of 
equity  will  entertain  a  bill  to  enjoin  the  collection  of  a  tax  where  property 
has  been  fraudulently  assessed  at  too  high  a  value  or  rate,  but  not  for  a  mere 
excessive  valuation  and  irregularity  in  making  the  assessment,  when  not 
fraudulently  done. 

2.  Where  the  assessor  called  at  the  place  of  business  of  a  property  holder 
for  a  list  and  valuation  of  his  personal  property  when  he  was  absent,  and  a 
brother  of  the  party,  who  had  been  a  former  partner,  made  out  and  delivered 
to  the  assessor  a  schedule  of  the  property,  fixing  its  value  at  $80,000,  when, 
in  fact,  it  was  not  worth  over  $30,000,  which  was  taken  and  adopted  by  the 
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assessor  without  any  sinister  motives,  it  was  held,  that  equity  could  not  enjoin 
the  collection  of  the  taxes  on  such  assessment,  although  the  conduct  of  the 
assessor  was  irregular  in  not  leaving  a  notice  for  a  schedule  with  the  owner. 

3.  Appellate  Court — certificate  as  to  facts  construed.  Where  the  Appellate 
Court,  in  a  case  appealed  to  this  court,  in  their  certificate  stated,  "as  to  our 
finding  of  facts,  we  hereby  certify  that  we  find  the  facts  as  charged  in  the 
bill,  but  that  said  facts  do  not  entitle  the  complainant  to  equitable  relief,"  it 
was  held  to  mean  the  facts  strictly,  and  not  the  conclusion  of  law  claimed 
from  the  facts. 

Appeal  from  the  Appellate  Court  of  the  First  District;  the 
Hon.  Theodore  D.  Murphy,  presiding  Justice,  and  the  Hon. 
George  W.  Pleasants  and  Hon.  J.  M.  Bailey,  Justices. 

Mr.  E.  G.  Asay,  and  Mr.  W.  L.  Hirst,  for  the  appellants. 
Mr.  Joseph  F.  Bonfield,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  final  order  of  the  Appellate  Court 
for  the  First  District  reversing  the  decree  of  the  Superior 
Court  of  Cook  county,  and  dismissing  the  bill  which  had  been 
filed  in  the  latter  court,  by  appellants,  praying  an  injunction 
to  restrain  the  collection  of  a  portion  of  the  personal  property 
taxes  for  the  year  1875,  assessed  against  appellants  as  part- 
ners, under  the  firm  name  of  Gage  Bros.  &  Co. 

The  only  ground  of  relief  which  there  can  be  claimed  under 
the  bill,  is  that  of  a  fraudulent  assessment  of  the  property  taxed, 
at  too  high  a  rate.  The  only  question  of  doubt  arising,  that 
we  can  see,  is  upon  the  effect  to  be  given  to  the  certificate  of 
the  Appellate  Court  as  to  its  finding  of  facts.  The  order  of 
the  court  is  as  follows : 

"Ordered,  that  the  whole  record  in  said  cause  be  certified  to 
the  said  Supreme  Court,  as  being  necessary  to  clearly  and  fully 
present  the  question  upon  which  the  decision  of  said  Supreme 
Court  is  sought,  and,  as  to  our  finding  of  facts,  we  hereby  cer- 
tify that  we  find  the  facts  as  charged  in  the  complainant's  bill, 
but  that  said  facts  do  not  entitle  said  complainant  to  equitable 
relief." 
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As  there  is  an  allegation  in  the  bill  that  the  assessor  fraud- 
ulently assessed  the  property  at  the  value  he  did,  it  is  contended 
by  appellants  that,  according  to  the  language  of  the  certifi- 
cate, the  Appellate  Court  found  the  assessment  to  be  fraudu- 
lent. If  that  were  so,  and  it  was  to  be  taken  as  a  fact  in  the 
case  that  the  assessment  was  fraudulent,  it  would  follow  that 
it  was  error  to  order  a  dismissal  of' the  bill,  as  this  court  has 
repeatedly  declared  that  a  court  of  equity  will  entertain  a  bill 
to  enjoin  the  collection  of  a  tax  where  property  has  been 
fraudulently  assessed  at  too  high  a  rate.  City  of  Chicago  v. 
Burtice  et  al.  24  111.  489 ;  Porter  et  al.  v.  Rockford,  Rock 
Island  and  St.  Louis  R.  R.  Co.  76  id.  561 ;  Pacific  Hotel  Co, 
v.  Lieb  et  al.  83  id.  602,  and  other  cases. 

But  we  can  not  give  to  the  language  as  to  the  finding  of 
facts  the  effect  claimed.  The  words  are,  "that  we  find  the 
facts  as  charged  in  the  complainant's  bill," — that  is,  as  we 
understand,  the  facts  strictly,  and  not  the  conclusion  of  law 
claimed  from  the  facts,  as  is  fraud.  The  language  of  the 
whole  order  is  to  be  taken  together,  which  manifests  that  the 
court  did  not  find  the  assessment  was  fraudulent,  as  in  that 
case  it  would  not  be  necessary  to  certify  the  whole  record  as 
being  necessary  to  present  the  question,  but  only  the  bill 
itself.  If  all  the  allegations  of  the  bill  were  admitted  to  be 
true,  then  the  question  would  have  been  only  upon  the  suffi- 
ciency of  the  bill — whether,  on  its  face,  it  showed  title  to 
relief. 

Not  being  concluded,  then,  by  the  certificate  of  the  finding 
of  facts,  that  the  assessment  was  fraudulent,  and  looking  into 
the  record  to  determine  that  question,  we  find  that  it  fails 
wholly  to  show  any  case  of  fraudulent  assessment,  but  one 
only,  of  an  excessive  valuation  of  property  and  irregularity  in 
the  making  of  the  assessment. 

The  bill,  itself,  shows  no  more  than  that.  The  property  in 
question  was  a  stock  of  millinery  goods.  The  bill  alleges 
that  it  was  of  the  value  of  $30,000  only;  that  the  assessor 
called  at  appellants'  place  of  business  during  their  temporary 
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absence,  and  made  some  inquiry  of  one  John  N.  Gage,  who 
happened  to  be  there,  as  to.  the  amount  and  value  of  the  stock, 
and  thereupon  the  assessor,  without  requiring  any  list  or 
schedule  from  appellants,  "  wrongfully,  arbitrarily,  fraudu- 
lently, and  without  any  notice  to,  or  consent  or.  knowledge 
of,"  the  appellants,  assessed  the  value  of  the  stock  at  $80,000, 
instead  of  $30,000,  the  full  cash  value;  that  said  John  N. 
Gage  had  no  right  or  authority  in  the  matter,  had  no  knowl- 
edge in  regard  to  the  value  of  the  property,  and,  as  appellants 
are  advised  and  believe,  told  the  assessor  he  was  not  inter- 
ested in  the  goods  and  had  no  knowledge  of  their  value;  that 
appellants  had  no  notice  of  this  calling  of  the  assessor,  or  of 
the  occurrence  with  John  N.  Gage,  until  in  December,  1875; 
that  the  assessor  never  called  on  appellants,  or  requested  them- 
to  list  or  furnish  a  schedule  of  their  personal  property,  or  left 
for  them  any  notice  to  do  so.  This  comprises  the  substance 
of  the  charge  in  respect  to  the  assessment  of  the  property. 

The  facts  stated  do  not  make  a  case  of  fraudulent  assessment 
of  property  at  too  high  a  rate.  Looking  at  the  testimony  on 
the  part  of  appellants,  it  goes  in  disproof  of  any  fraud  in  mak- 
ing the  assessment.  It  shows  that  John  ST.  Gage  was  a 
brother  of  one  of  the  appellants;  that  he  had  been  a  former 
partner  in  the  firm  ;  that  he  made  appellants'  place  of  business 
his  headquarters,  and  that  he  made  out  and  delivered  to  the 
assessor  a  schedule  of  the  property,  fixing  uj)on  it  the  valua- 
tion of  $80,000. 

The  valuation  made  by  the  assessor  was,  no  doubt,  an  ex- 
cessive one,  but  there  is  nothing  showing  that  it  was  so  made 
knowingly,  or  for  any  sinister  purpose,  or  from  any  thing 
more  than  misinformation  or  error  of  judgment. 

True,  it  was  said  in  Pacific  Hotel  Co.  v.  Lieb  et  al.  supra, 
that  the  valuation  may  be  so  grossly  out  of  the  way  as  to  show 
that  the  assessor  could  not  have  been  honest  in  his  valuation ; 
and  to  like  effect  is  City  of  Chicago  v.  Burtice  et  al.  supra. 
But  the  mere  discrepancy,  alone,  which  exists  here  between 
the  assessed  and  the  actual  value,  is  not  to  be  taken  as  making 
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the  assessment  fraudulent,  and  especially  not  under  the  cir- 
cumstances of  the  making  of  the  assessment  which  are  here 
disclosed. 

On  the  ground  only  of  a  valuation  being  excessive,  equity 
will  not  interfere  to  restrain  the  collection  of  a  tax,  as  this 
court  has  often  held,  but  the  property  must  have  been  fraudu- 
lently assessed  at  too  high  a  rate.  Spencer  etal.  v.  The  People, 
68  111.  510;  Adsit  v.  Lieb  et  al.  76  id.  198,  and  cases  cited 
above  and  other  cases. 

The  circumstances  alleged  against  the  assessment,  of  the 
assessor  not  calling  on  appellants  or  leaving  notice  for  a  list 
or  schedule  of  their  property,  etc.,  show  irregularity  of  con- 
duct and  want  of  compliance  with  his  duties  on  the  part  of 
the  assessor;  but  such  irregularities  in  the  assessment  afford 
no  ground  for  an  injunction  to  restrain  the  collection  of  the 
tax.  DuPage  County  v.  Jenks  et  al.  66  111.  275,  State  Rail- 
road Tax  Cases,  92  U.  S.  575,  and  cases  supra,  and  Chi- 
cago, Burlington  and  Quincy  Railroad  Co.  v.  Cole,  75  111. 
591,  declaring,  as  the  general  rule,  that  a  court  of  equity  will 
not  sustain  a  bill  to  restrain  the  collection  of  a  tax  excepting 
in  cases  where  the  tax  is  unauthorized  by  law,  or  where  it  is 
assessed  upon  property  not  subject  to  taxation,  or  where  the 
property  has  been  fraudulently  assessed  at  too  high  a  rate. 

Finding  no  error,  the  judgment  of  the  Appellate  Court  is 
affirmed. 

Judgment  affirmed. 


The  Chicago  City  Railway  Company 

v. 

The  City  of  Chicago. 

Special  assessments — property  in  street  railway.  The  right  of  way,  right 
of  occupancy,  franchise  and  interest  of  a  street  railway  company  having  a 
track  in  a  street  under  a  charter  of  the  legislature  and  under  a  contract  with 
the  city  council,  is  a  property,  and  as  such  is  liable  to  be  assessed  for  benefits 
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in  the  widening  of  the  street  upon  which  it  runs  its  cars,  the  same  as  any- 
other  property  benefited  by  the  proposed  improvement. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Messrs.  Hitchcock,  Dupee  &  Judah,  for  the  appellants. 

Mr.  Joseph  F.  Bonfield,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court: 

The  only  question  presented  by  this  record  is,  whether  the 
railway's  rights  in  the  street,  whatever  they  may  be,  are  sub- 
ject to  assessments  for  benefits  derived  by  widening  State 
street,  along  which  the  company  runs  its  cars.  The  company 
received  a  charter  from  the  General  Assembly  to  lay  a  single 
or  double  track  for  a  street  railway,  to  be  operated  and  used 
as  such,  but  was  required  to  obtain  permission  from  the  city  to 
occupy  the  street  for  the  purpose.  An  ordinance  was  adopted 
giving  permission,  and  requiring,  among  other  things,  that 
the  company  keep  the  portion  of  the  street  occupied  by  its 
tracks  in  repair. 

On  the  8th  of  September,  1873,  the  common  council  passed 
an  ordinance  for  the  widening  of  State  street  from  Jackson  to 
Harrison  street,  by  condemning  a  strip  of  land  twenty-seven 
feet  wide  along  the  east  line  of  the  street,  thus  making  it  100 
feet  wide. 

A  petition  was  filed  in  the  Superior  Court  of  Cook  county, 
and  proceedings  were  had  thereunder,  resulting  in  a  verdict 
and  judgment  for  compensation  for  damages,  amounting  in 
the  aggregate  to  the  sum  of  $84,299.62.  Commissioners  were 
appointed  to  make  an  assessment  to  pay  the  damages  thus  sus- 
tained, and  they  returned  their  assessment  roll.  It  shows  an 
assessment  of  "  $1686  on  the  right  of  way,  right  of  occu- 
pancy, franchise  and  interest  of  the  Chicago  City  Railway 
Company  in  State  street  in  the  city  of  Chicago."  This  was 
for  benefits   the  company  would  derive   by  widening    State 
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street  at  that  point  and  along  which  their  track  was  laid  and 
their  cars  were  run. 

The  company  objected  to  the  confirmation  of  the  report  as 
to  the  assessment  made  against  it,  but  on  a  hearing  of  the 
objection  the  court  confirmed  the  assessment.  The  company 
appeals,  and  questions  the  power  of  the  city,  under  its  charter, 
to  levy  and  collect  the  assessment  against  the  company. 

It  is  claimed  that  the  company  has  no  such  property  or  title 
to  property  as  is  embraced  in  the  provision  of  the  charter 
authorizing  assessments  on  property  benefited  by  such  im- 
provements. 

In  the  case  of  the  City  of  Chicago  v.  Baer,  41  111.  306,  an 
assessment  for  paving  a  street  was  held  invalid  because  a  horse 
railway  company  having  their  track,  etc.,  in  the  street  was 
not  assessed  for  benefits.  It  was  there  held,  "that  the  con- 
stitutional provision  requiring  equality  of  taxation,  applied  as 
well  to  special  assessments  for  improvements  of  this  character 
as  to  any  other  for  taxation ;  that  when  the  burden  is  to  be 
imposed  upon  those  who  are  benefited  by  the  proposed  im- 
provement, it  must  be  imposed  on  all  who  are  directly  bene- 
fited, in  the  ratio  of  the  benefits,  since  it  would  be  a  violation 
of  the  equality  sought  to  be  secured  by  the  constitution,  as  well 
as  of  all  just  principles  of  taxation,  to  exempt  a  portion  of 
those  benefited  and  thereby  increase  the  burden  upon  the  re- 
mainder." 

It  was  also  said  in  that  case:  "Now  it  is  true,  as  urged  by 
counsel,  that  the  railway  company  has  not  become  the  owner 
of  any  portion  of  these  streets  in  fee,  but  it  has,  certainly, 
through  its  charter  from  the  legislature  and  its  contract  with 
the  city,  acquired  a  property  in  them  of  the  most  valuable 
character,  which  neither  the  legislature  nor  the  city  can  take 
away  without  the  consent  of  the  company,  and  capable,  like 
other  property,  of  being  sold  and  conveyed.  The  city  council 
has  made  a  contract  with  the  company  by  which  it  has  granted 
to  the  latter  what  is  substantially  a  leasehold  interest  in  a 
portion  of  this  street  for  a  term,  by  the  original  ordinance,  of 
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twenty-five  years.  *  * .'  ■'  *  It  has  acquired  rights  in  the 
street  which  neither  any  other  person  or  company  nor  the 
general  public  possesses.  It  can  now  occupy  the  street  in  a 
manner  which  would  not  be  permitted  without  the  aid  of  leg- 
islation. It  is  wholly  unnecessary  to  define,  for  the  purposes 
of  this  case,  what  is  the  precise  extent  or  nature  of  its  property." 

It  was  likewise  said,  that  the  company  had  a  franchise  ap- 
purtenant to  the  street,  the  right  to  occupy  a  portion  of  it  so 
far  as  might  be  necessary  to  run  its  cars,  for  a  long  term  of 
years;  that  the  franchise  and  the  right  to  occupy  constituted  a 
property  fixed  and  immovable  in  its  character,  like  realty,  and 
recognized  and  protected  by  the  law  as  fully  as  a  fee  simple 
in  land,  and  from  its  character  is  capable  of  being  substan- 
tially and  directly  benefited  by  the  proposed  improvement, 
and  it  should  contribute  its  just  share  in  common  with  other 
property  upon  the  street. 

The  case  of  Parmelee  v.  The  City  of  Chicago,  60  111.  267,  was 
a  case  where  the  company  had  constructed  its  track  in  the 
street  and  had  agreed  to  keep  the  portion  used  by  it  in  repair, 
and  the  city  agreed  to  exempt  the  company  from  assessments 
for  grading,  paving,  macadamizing,  filling  or  planking  the 
streets;  it  was  held  the  company  were  liable  to  be  assessed  to 
pay  for  widening  the  street.  This  last  case  is  similar  to  this, 
except  in  that  it  was  held  that  the  assessment  on  other  prop- 
erty was  invalid,  because  the  property  of  the  railway  company 
was  not  assessed  and  made  to  bear  its  just  proportion  of  the 
expense  of  widening  the  street  according  to  the  benefits  re- 
ceived, whilst  here  it  has  been  assessed  for  that  purpose  and 
to  that  extent.  This  assessment  is  in  conformity  to  those 
decisions,  and  we  are  satisfied  with  the  rule  they  announce, 
and  must  hold  that  they  govern  this  case. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dickey  :  Were  this  an  open  question  I  should 
be  inclined  to  hold  that   the  rights  of  railway  companies  are 
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not  property  of  such  character  as  to  subject  it  to  such  assess- 
ment. This  class  of  assessments  creates  no  personal  liability 
upon  the  owner  of  the  property  assessed.  This  property  is 
not  capable  of  transfer  by  alienation.  If  subjected  to  sale  for 
the  amount  assessed,  the  purchaser  could  acquire  no  right  to 
use  it. 


Nicholas  Schneider 

v. 

Bochus  Botsch. 

1.  Limitation — as  affecting  boundary  of  lot.  Twenty  years'  actual  posses- 
sion of  a  lot  under  a  contract  of  purchase,  or  adversely,  is  a  bar  to  an  action 
of  ejectment  as  to  any  part  of  the  land  within  the  inclosure,  even  though  the 
fence  may  have  been  over  the  true  boundary  of  the  lot. 

2.  Deed — when  it  relates  back.  "Where  a  party  takes  possession  of  real 
estate  under  a  contract  of  purchase,  and  in  pursuance  of  its  terms,  the  deed 
of  the  vendor,  when  made,  will  relate  back  to  the  date  of  the  contract. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Mr.  James  Ennis,  for  the  appellant. 
Messrs.  Steele  &  Jones,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  was  ejectment,  by  appellee  against  appellant,  for  a 
certain  part  of  a  lot  in  the  city  of  Chicago. 

It  will  be  necessary  to  consider  but  one  of  the  questions 
discussed  in  the  briefs  before  us,  since  its  determination,  in 
the  view  we  take  of  the  case,  is  conclusive  against  the  right 
of  appellee  to  recover. 

Appellant  defends   as  tenant  to   the  heirs  at  law  of  one 
Frantz,  deceased.     We  shall  assume  that  appellee's   title  is 
sufficiently  proved. 
37—90  III. 
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Appellee  and  the  heirs  at  law  of  Frantz,  deceased,  are  seized 
in  fee  simple  of  adjoining  lots,  that  of  appellee  being  numbered 
four  and  that  of  appellant's  lessors  numbered  three.  The 
controversy  grows  out  of  a  dispute  as  to  the  location  of  the 
boundary  line  between  these  lots.  Hugh  Maher  originally 
owned  both  lots.  In  1846  he  made  a  contract  of  sale  of  lot 
three  to  one  Harrington,  who  is  since  deceased,  and  placed 
Harrington  in  possession  of  the  lot.  Harrington  did  not  finish 
making  payment  for  the  lot  and  receive  a  deed  therefor  until 
several  years  after,  but  his  possession,  claiming  to  be  owner 
under  his  contract  with  Maher,  commenced  in  1846,  and  was 
continued  unbroken  in  him  until  his  death,  and  after  his  death 
in  his  heirs  at  law,  until  it  was  transferred  under  a  contract 
of  sale  to  Frantz,  and  possession  was  in  him  and  his  heirs 
continuously  until  the  bringing  of  this  suit,  in  1868, — a  period 
of  more  than  twenty-one  years.  Before  Maher  sold  to  Har- 
rington, there  was  a  fence  on  what  was  supposed  to  be  the 
dividing  line  between  lots  three  and  four,  which  fence,  al- 
though one  or  more  times  since  renewed,  has  remained  in  the 
same  place  from  the  time  Harrington  was  placed  in  possession 
until  the  bringing  of  the  suit. 

The  evidence  shows  that  lot  three  is  north  of  lot  four,  and 
that  Harrington  was  placed  in  possession  of  the  ground  north 
of  the  fence.  There  is  no  dispute  as  to  the  existence  of  this 
fence  continuously  for  the  time  before  stated,  but  counsel  for 
appellee  insist:  1st.  That  the  evidence  fails  to  show  an  in- 
closure  or  actual  possession  of  the  ground  north  of  the  fence; 
and,  2d.  That  the  limitation,  by  reason  of  adverse  occupancy, 
only  commences  to  run  from  the  date  of  Maher's  deed  to  Har- 
rington, which  is  less  than  twenty  years  before  the  commence- 
ment of  the  suit. 

We  have  carefully  examined  the  record,  and  are  of  opinion 
counsel  labor  under  a  misapprehension  as  to  the  facts. 

Jacob  Frantz  testified  that  he  had  known  the  property  since 
1847,  and  before.     The  question  was  asked  him,  "  Was  it  (i.  e. 
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the  lot  3)  fenced  in  at  the  time,— 1847?"  To  which  he  re- 
sponded, "Yes,  sir." 

Maher  testified,  after  speaking  of  his  ownership  of  both  lots, 
that  he  occupied  what  was  south  of  the  fence  and  sold  to  Har- 
rington what  was  north  of  the  fence,  and  then  responded  to 
interrogatories  thus: 

Q.  Now,  was  there  not  a  fence  located  between  you  and 
Harrington  in  1846,  Mr.  Maher?     A.    I  think  there  was. 

Q.  Is  it  not  a  fact?  A.  It  is  a  fact.  It  is  a  fact,  sir,  and 
it  was  always  there  since  I  had  anything  to  do  with  the  prop- 
erty.    *     *     * 

Q.  Do  you  know  that  Harrington  fenced  in  his  lot?  A. 
I  think  he  did. 

Again.  This  question  was  asked  this  witness  by  counsel 
for  appellant:  "Who  was  in  the  occupancy  of  the  premises 
north  of  this  fence  where  you  supposed  the  north  boundary 
of  lot  four  was,  if  anybody,  prior  to  the  commencement  of  this 
suit?"  To  which  he  answered,  "  Well,  the  Harrington  family 
was  in  possession  of  it,  and  they  sold  it."  Then  he  was  asked, 
"When  did  they  take  possession?"  And  he  answered,  "  I 
think  in  1846  or  1847, — certainly  somewhere  between  1846 
and  1847." 

Mrs.  Ellen  Keller,  a  daughter  of  Harrington,  to  whom 
Maher  sold  the  lot,  testified  that  her  father  moved  on  the  lot 
in  1845  or  1846.  Then,  alluding  to  the  fence  between  the 
lots,  she  said:  "The  fence  was  put  right  up  between  us." 
Then  occurred  the  following  questions  and  answers: 

Q.  Now,  when  was  that  fence  erected,  Mrs.  Kelley?  A. 
The  first  year  we  lived  there.  I  don't  remember  whether  it 
was  1845  or  1846  we  went  there  to  live,  and  just  as  quick  as 
we  occupied  the  place  the  fence  was  put  up  between  us. 

Q.  Then  the  fence  was  put  up  in  1846  or  1847  ?  A.  Yes, 
not  so  late  as  that.  We  had  a  garden  the  first  year  we  went 
there,  I  know. 

It  is  evident  the  fact  of  inclosure  was  not  contested  on  the 
trial  below.     The  evidence  shows,  with  reasonable  certainty, 
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that  the  ground  claimed  by  Harrington  was  inclosed  and  pos- 
session taken  by  him  as  early  as  1846,  the  fence  between  lots 
three  and  four  being  the  boundary  of  his  inclosure  on  that 
side.  Upon  the  other  point,  appellee's  position  is  likewise 
untenable. 

As  early  as  Turney  v.  Chamberlain,  15*111.  271,  it  was  said: 
"It  is  enough  that  a  party  takes  possession  of  premises,  claim- 
ing them  to  be  his  own,  and  that  he  holds  the  possession  for 
the  requisite  length  of  time,  with  the  continual  assertion  of 
ownership.  If  he  does  not  make  the  entry  under  paper  title, 
his  possession  is  considered  as  adverse  only  to  the  portion 
actually  occupied.  In  such  case,  he  acquires  no  interest  be- 
yond the  limits  of  his  inclosure.  But  where  a  party  enters 
under  a  conveyance  of  a  single  tract  of  land,  his  actual  occu- 
pancy of  a  part,  with  a  claim  of  title  to  the  whole,  will  inure 
as  an  adverse  possession  of  the  entire  tract,"  etc. 

And  in  Hubbard  v.  Stearns,  86  111.  35,  the  doctrine  was  ap- 
plied to  a  case  in  all  its  essential  facts  analogous  to  that  before 
us.  Weber  v.  Anderson,  73  111.  439,  and  Bauer  v.  Gottman- 
hausen,  65  id.  499,  are  also  analogous. 

If  Harrington's  entry  upon  the  portion  of  the  lot  in  dispute 
was  authorized  by  his  contract  of  purchase,  then  the  subse- 
quent conveyance  to  him,  which  related  back  to  that  contract 
and  vested  the  legal  title  thereby  bargained  for,  is  a  complete 
defense  to  appellee's  claim ;  and,  on  the  other  hand,  if  his 
entry  was  not  authorized  by  that  contract,  it  could  not  have 
been  under  it,  and  so  the  possession  was,  from  the  outset,  ad- 
verse to  Maher  and  those  claiming  under  him,  and  being  open 
and  notorious  for  twenty  years  and  more,  it  is  equally  a  com- 
plete defense  to  appellee's  claim.  See  cases  supra,  and,  also, 
Washb.  on  Real  Estate,  (3d  ed.)  vol.  3,  p.  145,  §48,  et  seq. 

It  was  sufficient  to  show  that  the  adverse  possession  of  Har- 
rington was  succeeded  to  by  appellant's  lessors.  Turney  v. 
Chamberlain,  Hubbard  v.  Stearns,  Weber  v.  Anderson,  supra. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Nathan  C.  Manrose 

v. 

Charles  L.  V.  Parker. 

1.  Dedication — building  fence  through  mistake  of  line.  Where  a  public  road 
is  laid  out  on  a  section  line,  sixty  feet  wide,  and  the  owner  of  land  on  one 
sMe  thereof,  in  inclosing  his  land,  intends  to  give  thirty  feet  for  his  half  of  the 
road,  but,  through  ignorance  of  the  section  line  and  by  mistake,  puts  his  fence 
some  sixty  feet  from  such  line,  which  remains  there  about  eighteen  years 
before  he  discovers  the  mistake,  he  will  not  be  held  to  have  dedicated  the  en- 
tire sixty  feet  outside  his  fence,  but  only  thirty  feet  from  the  section  line. 

2.  Highway — by  prescription.  Where  a  road  sixty  feet  in  width  is  laid  out 
with  its  centre  on  a  section  line,  the  claim  of  the  public,  without  regard  to  where 
the  road  runs,  and  is  worked  and  traveled,  will  be  referred  to  their  legal  claim 
of  right,  that  is,  as  the  road  was  laid  out,  and  no  title  by  prescription  will  be 
acquired  by  the  use  of  the  road  a  few  rods  oif  such  line  for  a  period  of  twenty 
years.  To  give  such  a  title,  the  public  use  must  have  been  twenty  years  un- 
der a  claim  of  right,  and  there  must  have  been  acquiescence  by  the  owner  of 
the  land  in  the  user. 

3.  Instruction — making  modification  as  by  the  court.  It  is  not  necessary 
that  an  instruction  should  show  a  modification  was  given  by  the  court,  and 
words  so  indicating  should  be  omitted,  but  the  error  is  not  so  material  as  to 
justify  a  reversal. 

Appeal  from  the  Circuit  Court  of  Bureau  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Mr.  George  W.  Stipp,  and  Mr.  Eichard  M.  Skinner, 
for  the  appellant. 

Messrs.  Eckels  &  Kyle,  and  Messrs.  Farwell  &  War- 
ren, for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

In  the  year  1847,  the  public  authorities  of  Bureau  county 
laid  out  a  road,  a  part  of  which  was  on  the  section  line  between 
sections  13  and  24  in  a  certain  township,  the  road  being  sixty 
feet  wide,  and  the  centre  thereof  the  section  line.  In  the  fall 
of  1855,  Parker,  the  owner  of  the  south-west  quarter  of  section 
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13,  fenced  said  quarter  section  on  the  south.  At  that  time 
the  land  next  south  was  all  inclosed,  and  Parker  built  his 
fence  so  as  to  leave  four  rods  in  width  between  it  and  the 
fence  south  of  it. 

From  the  time  Parker  built  his  fence,  in  1855,  until  the 
winter  of  1872,  no  change  was  made  in  the  fences,  nor  was 
there  any  question  until  then  but  that  the  road  as  fenced  was 
on  the  section  line  as  it  was  located.  Parker  then,  by  a  sur- 
vey, found  that  the  road,  as  fenced,  was  not  on  the  section 
line,  but  was  all,  or  nearly  all,  on  his  land.  In  the  spring  of 
1874,  a  petition  was  presented  to  the  commissioners  of  high- 
ways for  a  survey  and  platting  of  the  road  as  originally 
located,  in  pursuance  of  the  statute  on  that  subject.  Under 
that  petition  the  commissioners  caused  a  survey  to  be  made 
by  the  county  surveyor  of  the  county.  According  as  the  sec- 
tion line  between  sections  13  and  24  was  established  by  this 
survey,  the  fence  which  Parker  had  built  in  1855  was  some 
four  rods  north  of  the  section  line. 

After  this  survey  Parker  removed  and  placed  his  fence 
south  about  a  rod  and  a  half,  giving  off  from  his  land  some 
thirty-four  feet  north  of  the  section  line  as  surveyed  by  the 
county  surveyor.  Some  time  after  the  fence  had  been  thus 
removed  by  Parker,  Manrose,  one  of  the  commissioners  of 
highways  of  the  town  in  which  the  fence  was  situated,  tore  it 
down  as  being  an  obstruction  in  the  public  highway.  For 
this  act  of  tearing  down  his  fence,  Parker,  on  the  7th  day  of 
June,  1875,  sued  Manrose  before  a  justice  of  the  peace  and 
recovered,  and  on  appeal  to  the  circuit  court  recovered  again, 
and  from  the  judgment  of  the  circuit  court  this  appeal  is  taken 
by  Manrose. 

The  matter  of  controversy  is,  whether  the  fence  which  the 
defendant  took  down  was  in  the  public  highway.  Defendant 
admits  in  his  testimony  that  he  knew  when  he  took  down  the 
fence  that  if  the  road  was  originally  laid  out  on  the  section  line, 
and  the  section  line  was  the  centre  of  the  road,  the  fence 
which  he  took  down  was  not  in  the  road  as  laid  out.     It  must 
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be  held,  from  the  evidence,  that  the  road  was  thus  laid  out ; 
and  so  leaving  as  the  question,  whether  there  was  a  public 
highway  where  the  fence  stood,  by  dedication  or  prescription. 

The  errors  assigned  relate  to  instructions  which  were  given 
and  refused  upon  these  subjects. 

We  deem  it  enough  to  consider  but  two  of  the  instructions 
asked  by  the  defendant  and  given,  as  modified  by  the  court, 
as  they  appear  to  involve  all  of  the  essential  questions  in  the 
case.     They  are  as  follows  : 

"5.  If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiif,  about  the  year  1855,  fenced  out  a  strip  of  his  land,  intend- 
ing that  it  should  be  taken  by  the  public  for  a  highway,  of 
which  strip  the  place  in  question  is  a  part;  that  the  public 
accepted  said  strip  of  land  by  working  and  improving  the 
same  under  the  direction  the  public  highway  officers,  and  by 
using  the  same  as  a  public  highway,  and  that  plaintiff,  well 
knowing  such  improvement  and  use,  acquiesced  therein  for 
about  eighteen  years  without  objection,  then  the  place  in 
question  has  been  dedicated  to  the  public,  and  the  jury  must 
find  the  defendant  not  guilty. 

Qualification  by  the  Court: 

"If,  however,  there  was  a  laid  out  road  sixty  feet  wide,  with 
the  section  line  as  the  centre  line  of  the  road,  and  if  the 
road  Avas  fenced  by  the  plaintiff  with  intent  to  fence  on  the 
north  line  of  said  laid  out  road,  and  if  by  mistake  the  fence  was 
placed  between  twenty  and  thirty  feet  too  far  north,  then  the 
dedication  would  be  of  the  north  thirty  feet  in  width  of  the 
road  along  the  section  line  of  plaintiff's  land, — if  he  only  in- 
tended to  dedicate  the  north  half  of  the  road  as  laid  out  on  the 
south  thirty  feet  only  of  his  land  north  of  the  section  line." 

"4.  If  the  jury  believe,  from  the  evidence,  that  a  public 
road  was  used  by  the  public  over  the  place  in  question  for  the 
period  of  twenty  years  next  before  the  plaintiff  put  his  fence 
therein,  without  interruption,  other  than  such  temporary 
deviation  as  occurred  by  reason  of  bad  roads,  and  that  the 
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plaintiff,  and  they  who  owned  the  land  before  him,  acquiesced 
therein,  then  the  law  conclusively  presumes  that  the  owner 
of  the  land  in  question  granted  the  same  to  the  public  for  a 
highway,  and  in  such  case  the  jury  must  find  the  defendant 
not  guilty. 

Qualification  by  the  Court: 

"  If,  however,  there  was  a  surveyed  and  laid  out  road  sixty 
feet  wide  with  the  section  line  for  the  centre  of  it,  and  if  the 
travel  was  intended  as  a  use  of  said  laid  out  road,  and  diverged 
from  it  merely  because  it  was  not  fenced  and  worked,  and 
merely  because  of  the  ignorance  of  the  travelers  as  to  its  limits 
or  for  the  convenience  of  said  travelers  to  avoid  bad  places, 
then  the  road,  by  prescription  or  presumed  grant  of  it  as  used 
for  twenty  years,  would  be  the  said  laid  out  road,  and  not  one 
or  more  roads  on  such  place  or  places  as  a  track  or  tracks 
might  have  been  made  outside  of  the  surveyed  limits  of  said 
laid  out  road.  And  it  is  the  duty  of  said  public  authorities, 
when  the  limits  of  the  highway  are  clearly  defined,  to  see  to 
it  that  the  road  labor  is  not  done  outside  the  limits  of  the 
road,  and  that  fences  are  kept  out  of  it." 

To  the  refusing  of  the  instructions  as  asked,  and  the  giving 
of  them  as  modified  by  the  court,  the  defendant  excepted. 

There  can  be  no  question,  from  the  evidence,  that  Parker, 
originally,  in  1855,  built  his  fence  where  he  did,  through 
mistake.  He  had  but  recently  come  into  the  country  and  was 
ignorant  of  the  true  lines  of  his  land ;  he  had  heard  a  road 
had  been  laid  there  on  the  section  line;  he  intended  to  give 
off  from  his  own  land  half  the  road,  thirty  feet,  and  suppos- 
ing the  fence  on  the  south  of  him  was  on  the  south  line  of 
the  road,  built  his  fence  so  as  to  leave  a  space  of  sixty  feet 
between  fences.  But  the  fence  on  the  south,  instead  of 
being  on  the  south  line  of  the  road,  as  supposed,  was  on,  or 
nearly  on,  the  section  line,  so  that  instead  of  fencing  off  for 
the  road  thirty  feet  from  his  own  land,  he  actually,  through 
mistake,  fenced  off  some  sixty  feet.  At  the  time  he  built  the 
fence   there  was   no  well   defined   traveled  way  between  the 
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fence  on  the  south  and  where  he  built  his,  ponds  and  sloughs 
preventing  travel  there,  and  the  usual  travel  was  around  and 
on  the  land  he  fenced.  Upon  this  evidence  the  question  is, 
how  much  land  was  the  subject  of  the  dedication?  Whether 
thirty  feet,  the  quantity  which  was  intended  to  be  given  to 
the  public,  or  the  whole  sixty  feet  actually  fenced  off  through 
mistake. 

The  instructions  as  asked,  asserted  the  latter, — as  modified, 
the  former. 

In  Harding  v.  Town  of  Hale,  61  111.  192,  this  court  recog- 
nized the  rule  as  laid  down  in  Angell  on  Highways,  sec.  142, 
that  the  vital  principle  of  dedication  is  the  intention  to  dedi- 
cate, the  animus  dedieandi,  and  whenever  this  is  unequivocally 
manifested,  the  dedication,  so  far  as  the  owner  of  the  soil  is 
concerned,  has  been  made,  and  see  also  to  the  same  effect 
Marcy  v.  Taylor,  19  111.  634,  Grube  v.  Nichols,  36  id.  93, 
that  it  is  the  intention  to  dedicate  which  is  to  determine, 
upon  the  question  of  dedication.  We  are  of  opinion  that 
there  was  here  a  dedication  of  only  the  thirty  feet  which 
Parker  intended  to  give  to  the  public,  and  not  of  the  sixty 
feet,  which,  through  mistake,  he  actually  fenced  off  for  the 
use  of  the  public.  See  The  State  v.  Crow,  30  Iowa,  258 ;  The 
State  v.  Schilb,  47  id.  611. 

The  like  observations  apply  upon  the  question  of  prescrip- 
tion. To  give  title  by  that,  the  public  use  must  have  been 
for  twenty  years  under  a  claim  of  right,  and  there  must  have 
been  acquiescence  by  the  owner  in  the  user.  The  claim  of 
right  here  on  the  part  of  the  public,  we  think,  may  well  be 
referred  to  their  legal  claim  of  right,  viz:  the  laid  out  road, 
the  land  upon  which  the  road  was  located  by  the  public 
authorities,  and  the  acquiescence  on  the  part  of  Parker  in  the 
public  use  be  similarly  restricted  and  held  to  apply  to  what 
he  intended  to  give  for  the  road. 

We,  therefore,  agree  with  the  court  below  in  its  refusal  of 
the  instructions  as  asked,  and  giving  them  as  modified. 
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Objection  is  taken  to  the  prefix  by  the  court  to  the  modifi- 
cations, of  the  words  "  qualification  by  the  court."  It  was 
not  necessary  that  the  instructions  should  show  what  modifi- 
cation of  them  was  made  by  the  court,  and  those  words  should 
have  been  omitted. 

But  we  can  not  see  that  the  insertion  of  them  here  was  so 
calculated  to  influence  the  verdict  as  to  make  it  material  error. 

We  do  not  find  in  the  case  any  sufficient  ground  of  estoppel 
to  the  setting  up  that  there  was  no  dedication. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  Chicago  and  Northwestern  Railway  Company 

v. 
Walter  B.  Scates. 

1.  Contributory  negligence — getting  upon  cars  while  in  motion.  In  an 
action  against  a  railway  company  to  recover  for  an  injury  alleged  to  have 
resulted  from  the  negligence  of  the  company  in  placing  a  post  upon  its  plat- 
form provided  for  receiving  passengers,  in  such  near  proximity  to  the  cars 
that  passengers,  although  using  due  care,  could  not  enter  the  cars  in  safety, 
it  appeared  the  plaintitf,  although  given  ample  opportunity  to  get  upon  the 
train  while  it  was  standing  at  the  platform  for  the  purpose  of  receiving  pas- 
sengers, omitted  to  do  so,  but,  waiting  until  the  train  had  started,  undertook, 
while  it  was  in  motion,  to  get  aboard,  and  in  this  attempt  he  held  on  to  the 
iron  railing  of  the  car,  and  followed  the  moving  train  until  he  came  against 
the  post  on  the  platform,  whereby  he  was  injured.  It  was  held,  the  plaintiff 
was  guilty  of  such  negligence  in  attempting  to  board  a  moving  train,  as  to 
preclude  a  recovery. 

2.  Same — duty  of  the  company  in  providing  safe  platforms.  A  passenger  hav- 
ing no  right  to  get  on  board  a  railway  train  while  it  is  in  motion,  the  com- 
pany is  under  no  obligation  to  provide  means  to  assist  him  in  doing  so.  If 
the  company  has  constructed  and  maintained  a  platform  at  a  convenient  and 
suitable  place,  by  which  passengers  can  safely  and  securely  enter  the  cars 
when  the  train  is  placed  in  position  for  the  reception  of  passengers  when  the 
cars  are  not  in  motion,  it  has  fulfilled  its  duty  to  the  passenger  so  far  as  the 
platform  is  concerned. 
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3.  Negligence  as  a  question  of  fact.  Although  the  question  of  negligence 
be  one  of  fact,  to  be  left  to  the  jury,  yet  if  it  appear,  in  an  action  to  recover 
for  the  alleged  negligence  of  the  defendant,  that  the  plaintiif  has  been  guilty 
of  gross  negligence,  on  account  of  which  an  injury  is  received,  or  was  injured 
by  reason  of  a  failure  on  his  part  to  exercise  ordinary  care  and  caution  to 
avoid  danger,  it  would  not  be  error  for  the  court  to  instruct  the  jury  that  if 
such  is  the  case  the  plaintiff  can  not  recover. 

4.  Same — as  to  acts  of  third  persons.  A  railway  company  is  not  liable  for 
an  injury  caused  by  the  negligence  or  wrongful  act  of  a  stranger,  unless  they 
were  acting  in  concert.  When  the  acts  of  different  persons  are  entirely  dis- 
tinct and  separate,  there  can  be  no  joint  liability  for  an  injury  caused  thereby. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Mr.  B.  C.  Cook,  for  the  appellant : 

The  proof  does  not  support  the  averments  of  the  declara- 
tion. The  charge  must  be  proved  as  made  in  the  declaration. 
Quincy  Coal  Company  v.  Mood,  77  111.  68;  Gridley  v.  City 
of  Bloomington,  68  id.  47;  Chicago,  Burlington  and,  Quincy 
Railroad  Company  v.  Lee,  id.  576;  Guest  v.  Reynolds,  id.  478. 

The  appellant  was  guilty  of  no  wrong  or  negligence.  The 
appellee  was  guilty  of  gross  negligence  in  attempting  to 
follow  up  and  get  on  board  a  train  in  motion.  Knight  v. 
Ponchartrain  Railroad  Company,  23  La.  An.  R.  462  ;  Phil- 
lips v.  Rens.  and  Saratoga  Railroad  Company,  49  IN".  Y. 
177 ;  Harpers  v.  Erie  Railroad  Company,  32  1ST.  J.  L.  R. 
90  ;  Chicago,  Rock  Island  and  Pacific  Railroad  Company  v. 
Bell,  70  111.  102 ;  Illinois  Central  Railroad  Company  v.  Hill, 
72  id.  222;  Lovenguth  v.  Bloomington,  71  id.  240;  Correll  v. 
B.,  C.  R.  and  M.  Railroad  Company,  38  Iowa,  121;  liddyv. 
St.  Louis  Mo.  Company,  40  Mo.  506 ;  Jetter  v.  New  York  and 
Harlem  Company,  2  Keyes,  154;  Ohio  and  Mississippi  Rail- 
road Company  v.  Stratton,  78  111.  92. 

The  appellee  was  doing  an  unlawful  act, — he  was  violating  a 
city  ordinance.  His  injury  resulted  directly  from  such  un- 
lawful act.  In  such  case  he  can  not  recover.  Harris  v.  Hat- 
field, 71  111.  310;   Worcester  v.  Bridge  Company,  7  Gray,  459; 
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Bosworth  v.  Sivansen,  10  Metcalf,  363;  Heland  v.  Lowell,  3 
Allen,  408  ;  Stanton  v.  Railroad  Company,  14  id.  486  ;  Sutton 
v.  Town  of  Wauwatosa,  29  Wis.  23;  Illinois  Central  Railroad 
Company  v.  Hetherington,  83  111.  510. 

Appellee  was  guilty  of  gross  negligence  in  not  looking  out 
for  obstacles  as  he  was  following  up  the  car.  Chicago  and 
Rock  Island  Railroad  Company  v.  Stell,  19  111.  499;  Galena 
and  Chicago  Union  Railroad  Company  v.  Dill,  22  id.  265 ; 
Chicago  and  Alton  Railroad  Company  v.  Gretzner,  46  id.  82  ; 
Toledo,  Wabash  and  Western  Railroad  Company  v.  Riley,  47 
id.  515;  Railroad  Company. \.  Manley,  58  id.  300;  Railroad 
Company  v.  Jacobs,  63  id.  179 ;  Chicago,  Burlington  and  Quincy 
Railroad  Company  v.  Lee,  68  id.  576 ;  Railroad  Company  v. 
Jones,  76  id.  312;  Railroad  Company  v.  Miller,  76  id.  278; 
Railroad  Company  v.  Bell,  70  id.  102;  Railroad  Company  v. 
Hill,  72  id.  222;  Pennsylvania  Railroad  Company  v.  Beall,  73 
Penn.  St.  R.  504;  McGraw  v.  JVeio  For&  Central  Railroad, 
59  N.  Y.  468 ;  Galena  and  Chicago  Union  Railroad  Company 
v.  Fay,  16  111.  567. 

Mr.  W.  B.  Scates,  p-o  se. 

Mr.  Chief  Justice  Ckaig  delivered  the  opinion  of  the 
Court : 

This  was  an  action  brought  by  Walter  B.  Scates,  in  the 
Superior  Court  of  Cook  county,  against  the  Chicago  and  North- 
western Railway  Company,  to  recover  for  personal  injuries 
received  while  attempting  to  get  upon  a  train  of  cars  at  the 
depot  of  the  company  in  the  city  of  Chicago. 

In  the  first  count  of  the  declaration  it  is  averred  that  it  was 
the  duty  of  the  defendant  to  have  a  safe  and  convenient  plat- 
form to  the  train  of  cars  free  from  dangerous  and  unsafe  ob- 
structions, so  that  the  plaintiff  could  obtain  ingress  to  said 
cars  in  a  safe  and  comfortable  manner;  that  defendant  in  that 
regard  did  not  perform  its  duty,  but  that  defendant  kept  the 
platform   to  the  cars   in  a  negligent  and   unsafe  manner,  and 
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kept  a  wooden  post  upon  said  platform  in  such  close  proximity 
to  the  railroad  track  that  at  the  place  where  the  platform  abuts 
thereupon,  the  plaintiff,  in  the  exercise  of  due  care  in  the 
act  of  getting  on  the  car  to  take  passage  to  Evanston,  was,  by 
said  defendant,  carelessly  and  negligently  crushed  between 
the  train  and  the  post  negligently  and  carelessly  placed  upon 
the  platform,  whereby,  etc. 

In  the  second  count  it  is  averred,  that  it  was  the  duty  of  the 
defendant  to  have  at  the  station  at  Chicago  a  safe  platform, 
so  that  plaintiff  could  obtain  safe  ingress  to  the  car;  that.de- 
fendant  did  not  regard  its  duty  in  that  behalf,  but  erected  a 
wooden  post  upon  the  platform  in  such  close  proximity  to  the 
track  of  the  railroad,  that  while  the  plaintiff,  with  all  care 
and  diligence,  was  then  and  there  getting  on  the  cars,  the 
defendant  moved  its  cars  athwart  and  by  the  said  wooden  post 
and  crushed  and  jambed  the  plaintiff  between  the  car  and  the 
post,  by  means  whereof,  etc. 

These  are  the  only  counts  in  the  declaration,  and  on  the  evi- 
dence introduced  under  these  averments  the  plaintiff  recov- 
ered a  verdict  and  judgment  for  the  injuries  sustained. 

We  do  not  deem  it  necessary  to  consume  time  in  the  con- 
sideration of  the  evidence,  further  than  it  may  be  necessary  to 
determine  whether  the  law  applicable  to  the  facts  of  the  case 
was  properly  given  to  the  jury.  The  defendant  requested  the 
court  to  give  the  following  instructions,  which  were  refused  : 

"2.  That  if,  at  the  time  the  accident  to  the  plaintiff  is  alleged 
to  have  occurred,  the  defendant's  train  started  at  the  regular 
time  of  starting,  and  if  the  train  had  been  in  the  proper  posi- 
tion to  receive  its  passengers  a  sufficient  time  to  allow  all 
passengers  who  were  ready  at  the  proper  time  to  take  seats  in 
in  the  car,  and  if  the  plaintiff,  after  the  car  started  and  while 
it  was  in  motion,  attempted  to  get  on  board,  and  the  injury 
to  him  was  received  by  reason  of  the  car  being  in  motion,  he 
can  not  recover  for  such  injury. 

"  3.  It  was  not  the  duty  of  the  defendant  to  provide  means 
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by  which  the  plaintiff  could  get  on  board  the  train  of  cars 
while  the  same  was  in  motion.  If  the  defendant  had  con- 
structed and  maintained  a  platform  at  a  convenient  and  suit- 
able place,  by  which  passengers  could  safely  and  securely  enter 
the  cars  when  the  train  was  placed  in  position  for  the  reception 
of  passengers  when  the  cars  were  not  in  motion,  it  had  fulfilled 
its  duty  to  the  plaintiff  so  far  as  the  platform  is  concerned, 
and  the  plaintiff  can  not  recover  under  the  averment  of  his 
declaration  in  this  case." 

No  other  instructions  involving  the  same  principle  were 
given. 

The  depot  where  the  accident  occurred  is  a  building  con- 
taining two  waiting  rooms,  one  for  gentlemen  and  the  other 
for  ladies.  The  building  also  contains  a  baggage  room.  The 
roof  of  the  building  extended  over  a  platform,  supported  by  a 
row  of  posts.  The  posts  opposite  the  passengers'  waiting 
rooms  were  several  feet  from  the  cars  on  the  track,  but  the 
post  furthest  west,  which  was  opposite  the  baggage  room,  was 
only  one  foot  and  four  inches  from  the  car  as  it  stood  upon 
the  track. 

It  appears,  from  the  evidence,  that  the  train  had  been  stand- 
ing on  the  track  for  some  time  before  it  started,  ready  to 
receive  passengers.  The  plaintiff  did  not,  however,  go  upon 
the  train,  as  he  had  ample  opportunity  to  do  while  it  was 
standing  on  the  track  opposite  the  waiting  room,  but,  for 
some  purpose,  he  went  into  the  baggage  room,  and  while  there 
the  train  started.  When  appellee  discovered  that  the  train 
was  moving  off,  he  started  from  the  baggage  room  door,  for 
the  purpose  of  getting  upon  the  train.  A  large  man,  with  a 
valise  in  his  hand,  also  started  for  the  train,  and  reached  the 
cars  first.  When  this  person  reached  the  car  door,  the  plain- 
tiff was  on  the  first  step  of  the  car.  The  door,  however,  turned 
out  to  be  locked,  and  the  man,  not  being  able  to  enter  the  car, 
immediately  turned  and  proceeded  down  the  steps  in  great 
haste.     Of  course  he  encountered  the  plaintiff,  who  was  either 
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crowded  off  or  pushed  off  on  the  platform.  After  plaintiff 
was  thus  upon  the  platform,  he  held  on  to  the  iron  railing  of 
the  car,  and  followed  the  moving  train  until  he  came  against 
a  post  which  stood  near  the  track  in  front  of  the  baggage 
room,  and  was  injured  between  the  post  and  the  moving  car. 

The  fact  that  the  train  started  on  regular  time,  and  ample 
opportunity  had  been  given  passengers  to  take  passage  before 
it  started,  as  declared  in  the  second  refused  instruction,  is  not 
disputed  or  denied.  Had  the  plaintiff  the  right  to  attempt  to 
get  on  the  train  while  in  motion;  and  if  an  injury  occur  in 
consequence  of  such  an  act,  can  a  person  recover  damages  for 
such  an  injury? 

In  Illinois  Central  R.  R.  Co.  v.  Slatton,  54  111.  133,  where 
it  appeared  the  train  had  stopped  at  a  station  and  remained  a 
sufficient  time  to  allow  passengers  to  leave  in  safety,  but  the 
deceased,  not  availing  of  that  opportunity,  waited  until  the 
train  was  in  motion  and  then  attempted  to  leave  the  train,  and 
while  so  doing  was  thrown  under  the  cars  and  killed,  it  was 
held,  there  appearing  to  have  been  no  mismanagement  of  the 
train  by  the  company,  it  was  not  liable.  It  was  there  said  : 
"The  proof  is  abundant  that  the  train  stopped  an  unusual 
time — for  a  time  sufficient  to  enable  the  passengers  to  leave  in 
safety.  If  the  deceased  did  not  avail  of  this  opportunity,  but 
chose  to  attempt  to  get  off  when  the  train  was  again  in  motion, 
and  this  without  the  direction  or  knowledge  of  any  employee 
on  the  train,  it  was  his  folly,  and  the  consequences  of  it  must 
rest  upon  him  alone." 

In  Ohio  and  Mississippi  Ry.  Co.  v.  Stratton,  78  111.  88, 
where  an  action  was  brought  to  recover  for  injuries  received 
by  a  party  who  attempted  to  get  off  a  train  while  in  motion, 
it  was  held,  that  a  passenger  has  no  right  to  get  off  a  train  of 
cars  in  motion,  and  if  he  undertakes  to  do  so  without  the 
knowledge  or  direction  of  any  employee  of  the  company,  it  is 
at  his  peril,  and  he  must  bear  the  consequences,  however  dis- 
astrous. See,  also,  Illinois  Central  R.  R.  Co.  v.  Chambers,  71 
111.  520. 
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If  it  is  to  be  regarded  dangerous  for  a  passenger  to  get  off 
a  train  of  cars  in  motion,  it  is  likewise  dangerous  to  get  on  a 
train  when  in  motion.  If  a  person  is  guilty  of  such  negli- 
gence in  getting  off  a  train  of  cars  in  motion  as  will  preclude 
a  recovery  for  an  injury  received,  upon  the  same  principle 
and  for  the  same  reason  a  person  injured  in  getting  on  a  train 
of  cars  in  motion,  and  in  consequence  thereof,  should  be  re- 
garded guilty  of  such  negligence  as  will  prevent  a  recovery. 

It  is,  however,  said,  that  negligence  is  a  question  of  fact, 
which  should  be  left  to  a  jury.  This  is  true,  and  yet,  if  a 
person  is  guilty  of  gross  negligence,  on  account  of  which  an 
injury  is  received,  or  is  injured  for  a  failure  to  exercise  ordi- 
nary care  and  caution  to  avoid  danger,  we  apprehend  it  would 
not  be  error  for  a  court  to  so  instruct  a  jury. 

The  second  instruction,  which  was  refused,  was  in  harmony 
with  the  views  here  expressed.  It,  in  substance,  directed  the 
jury,  that  if  they  find  that  the  train  started  on  regular  time, 
that  it  had  been  in  proper  position  to  receive  passengers  a 
sufficient  time  to  allow  all  passengers  an  opportunity  to  take 
seats  in  the  cars,  and  if  plaintiff,  after  the  cars  were  in  motion, 
attempted  to  get  on  board,  and  was  injured  by  reason  of  the 
car  being  in  motion,  he  could  not  recover.  The  instruction 
was,  in  substance,  a  declaration  to  the  jury,  if  plaintiff  was 
injured  on  account  of  gross  negligence  on  his  part,  or  from 
the  want  of  ordinary  care,  he  could  not  recover. 

In  Phillips  v.  Bens,  and  Sar.  B.  B.  Co.  49  N.  Y.  177,  the 
court,  in  deciding  a  case  where  the  circumstances  were  some- 
what similar  to  those  under  consideration,  said:  "To  hold 
on  to  the  iron  and  run  along,  trying  to  get  upon  the  car  while 
the  speed  was  increasing,  without  looking  to  see  if  there  was 
danger  of  collision  with  some  object  near  the  track  or  other 
danger  to  be  apprehended,  was  not  only  negligence,  but  ex- 
hibited great,  if  not  reckless,  disregard  of  his  safety  by  the 
plaintiff.  This  was  the  conduct  of  the  plaintiff,  as  testified  to 
by  himself,  and  was  such  that,  without  explanation,  a  verdict 
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finding  him  free  from  contributory  negligence  would  have 
been  unauthorized." 

Here,  as  in  the  case  cited,  the  plaintiff  held  on  to  the  iron 
railing  and  followed  the  moving  train,  without  looking  to  see 
whether  he  was  liable  to  come  in  collision  with  any  object 
near  the  track.  He  was  familiar  with  the  platform  at  the 
depot  and  its  surroundings,  as  well  as  the  location  of  the 
track,  as  he  was  in  the  habit,  daily,  of  arriving  at  and  departing 
from  the  same  depot. 

Under  the  evidence,  we  are  clearly  of  opinion  the  instruc- 
tion was  proper,  and  should  have  been  given. 

We  now  come  to  refused  instruction  No.  3.  The  plaintiff 
had  averred,  in  his  declaration,  that  defendant  had  not  erected 
a  safe  platform  at  its  depot  in  Chicago,  as  was  its  duty  to  do, 
so  that  plaintiff  could  obtain  safe  ingress  to  the  car.  From 
the  evidence  it  appeared,  that  a  platform  in  front  of  the  wait- 
ing room  provided  for  passengers  had  been  constructed,  eighty 
or  ninety  feet  long  and  twenty  feet  wide.  The  posts  support- 
ing the  roof  stood  several  feet  from  the  track,  so  that  passen- 
gers were  not  exposed  to  danger  in  getting  off  or  on  a  train 
on  account  of  the  location  of  the  posts.  The  platform  provi- 
ded at  the  place  designed  for  passengers  to  get  on  the  train 
was  in  good  order.     What  more  could  be  required? 

The  instruction,  in  substance,  directed  the  jury,  if  a  safe 
platform  had  been  provided  at  a  convenient  and  suitable  place, 
where  passengers  could  safely  enter  the  cars  when  the  train 
was  placed  in  position  to  receive  passengers,  the  company  had 
fulfilled  its  duty  to  plaintiff,  so  far  as  platform  was  concerned. 
Thus  far  there  certainly  can  be  no  objection  to  the  instruction ; 
but  it  contains  another  proposition :  that  it  was  not  the  duty 
of  defendant  to  provide  means  by  which  plaintiff  could  get  on 
board  the  train  of  cars  while  the  same  was  in  motion,  and  on 
account  of  this  clause  we  presume  it  Avas  refused.  It  is,  doubt- 
less, the  duty  of  railroad  companies  to  provide  safe  platforms 
at  depots  and  regular  stopping  places,  so  that  passengers  can 
get  on  the  train  with  safety  to  their  persons;  but  if  a  company 
38—90  III 
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was  bound  to  furnish  safe  platforms  for  persons  to  get  on  a 
train  when  in  motion,  where  must  this  be  done?  If  a  person 
has  a  right  to  get  on  a  moving  train  at  one  place  (not  a  sta- 
tion or  stopping  place),  he  has  the  same  right  anywhere  along 
the  line  of  the  railroad;  and  if  the  company  was  bound  to 
furnish  platforms,  the  result  would  be,  the  entire  track  would 
have  to  be  thus  provided  with  platforms.  This  would  be  im- 
posing an  unnecessary  burden  upon  railroad  companies.  If  a 
person  has  no  right  to  get  on  a  moving  train,  a  railroad  com- 
pany is  under  no  obligation  to  provide  means  to  .assist  a  per- 
son in  doing  something  he  has  no  right  to  do. 

We  think  the  instruction  was  correct,  and  should  have  been 
given. 

At  the  request  of  the  plaintiff,  the  court  gave  the  following 
instruction  : 

"If  the  jury  believe,  from  the  evidence,  that  the  injury  to 
the  plaintiff  resulted  from  the  joint  carelessness  of  the  defend- 
ant and  the  person  who,  the  plaintiff  says,  crowded  plaintiff 
off  the  steps,  and  while  plaintiff  was  in  the  exercise  of  ordinary 
care,  the  jury  should  find  for  the  plaintiff.7' 

There  is  no  pretense  that  there  was  any  connection  between 
the  negligence  of  the  railroad  company  and  the  negligence  of 
the  man  who  crowded  the  plaintiff  off  the  car.  The  negligence 
imputed  to  the  railroad  company  was,  in  erecting  a  post  so 
near  the  track  that  plaintiff,  in  getting  on  the  train,  was 
thrown  between  the  post  and  car  and  injured.  The  man  who 
crowded  plaintiff  off  the  car  had  nothing  to  do  with  the  post, 
nor  did  the  railroad  have  anything  to  do  with  the  conduct  of 
the  man  who  pushed  plaintiff  off  the  car.  There  could, 
therefore,  be  no  joint  carelessness.  What  was,  doubtless,  in- 
tended by  the  instruction  was,  that  if  the  carelessness  of  the 
man  and  company  both  contributed  to  the  injury,  then  a  re- 
covery could  be  had  against  the  company.  Where  an  act  is 
done  by  the  co-operation  of  several  persons,  suit  may  be 
brought  against  one  or  all  of  them, — jointly  or  severally;  but 
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one  person  is  not  liable  for  the  injury  done  by  another,  unless 
they  act  in  concert.  Where  the  acts  of  different  persons  are 
entirely  distinct  and  separate,  as  here,  there  can  be  no  joint 
liability.      Yeazel  v.  Alexander,  58  111.  254. 

The  instruction  was  calculated  to  mislead,  and  should  have 
been  refused. 

For  the  error  in  giving  this  instruction  and  refusing  in- 
structions two  and  three  of  defendant,  the  judgment  will  be 

reversed  and  the  cause  remanded. 

Judgment  reversed. 


Thomas  Driver  et  al. 

v. 
J.  Wilkes  Ford  et  al. 

1.  Parol  evidence — as  affecting  written  contract  Parol  evidence  is  not 
admissible  to  fix  the  time  when  a  written  contract  is  to  be  performed.  A 
contract  can  not  rest  partly  in  writing  and  partly  in  parol. 

2.  Contract — time  of  performance,  when  not  expressed.  Where  no  time  is 
expressed  in  a  written  contract  for  the  performance  of  its  terms,  the  law  will 
imply  that  it  shall  be  within  a  reasonable  time. 

3.  Mechanic's  lien — when  no  time  is  fixed  for  performance.  The  statute  gives 
a  mechanic's  lien  under  a  contract  which  fails  to  express  any  time  for  per- 
formance, and  is  therefore  to  be  performed  within  a  reasonable  time,  if  the 
work,  etc.,  is  completed  within  one  year  from  the  commencement  of  the  same, 
and  interest  is  allowable  on  the  sum  found  due  under  the  contract. 

4.  Practice — time  to  object  for  variance.  Where  a  bill  or  petition  is  dis- 
missed upon  the  merits  erroneously,  the  decree  will  not  be  sustained  in  this 
court  merely  on  the  ground  of  a  variance  between  the  petition  and  proofs. 
Such  objection  must  be  urged  below  so  that  it  may  be  obviated  by  amendment. 

5.  Amendment — to  obviate  variance,  allowable  on  hearing.  A  petition  for  a 
mechanic's  lien  may  be  amended  on  the  hearing  to  obviate  a  variance,  and 
this  without  a  continuance,  unless  it  is  made  to  appear  that  the  opposite  party 
is  taken  by  surprise. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 
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Messrs.  E.  H.  &  N.  E.  Gary,  for  the  appellants  Driver 
&  Son. 

Messrs.  Boutwell  &  Waterman,  for  the  appellants  See- 
berger  and  Breakey. 

Mr.  John  P.  Wilson,  for  Martin  Andrews. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

Driver  &  Son  filed  their  petition  for  a  mechanic's  lien  in 
the  court  below,  on  the  17th  of  November,  1875,  alleging 
therein  that  they  entered  into  a  written  contract  with  Ford, 
Howard  &  Fox,  owners  in  fee  simple  of  real  estate  therein 
described,  on  the  26th  of  February,  1875,  whereby  they  agreed 
to  furnish  certain  building  materials,  to  be  used  in  the  erec- 
tion of  certain  buildings,  at  a  certain  price,  to  be  paid  at  a 
day  certain,  and  that  in  pursuance  thereof  the  materials  men- 
tioned in  the  contract  were  duly  furnished,  and  that  extra 
materials  of  a  given  value  were  also  furnished. 

On  the  13th  of  March,  1876,  Anthony  F.  Seeberger  and 
Benjamin  Breakey  filed  an  intervening  petition,  alleging  that 
they  entered  into  a  contract  with  Ford,  Howard  &  Fox,  on 
the  4th  of  August,  1875,  to  furnish  various  articles  of  hard- 
ware to  be  used  in  the  erection  of  the  same  buildings  described 
in  the  petition  of  Driver  &  Son;  that  they  commenced  to 
deliver  such  hardware  on  the  4th  of  August,  1875,  and  con- 
tinued to  deliver  the  same  to  Ford,  Howard  &  Fox,  until 
October  30,  1875,  at  which  time  the  sum  of  $ 758.52  was  and 
is  now  due  therefor,  with  interest  thereon  from  October  30, 
1875;  that  no  particular  amount  of  hardware  or  materials 
was  specially  contracted  for,  nor  was  the  time  of  delivery 
thereof  definitely  fixed,  but  it  was  understood  that  petitioners 
should  furnish  such  quantities  of  hardware,  and  of  such  kind 
and  quality  as  petitioners  might  have  for  sale,  and  Ford,  How- 
ard &  Fox  might  need  in  erecting  said  buildings,  and  might, 
from  time  to  time,  order;  that  the  understanding  between  the 
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petitioners  and  Ford,  Howard  &  Fox  was  that  said  buildings 
were  to  be  completed  by  February  1,  1876;  that  all  the  hard- 
ware was  to  be  furnished  within  that  time  at  the  usual  market 
price,  and  to  be  paid  for  on  delivery. 

On  the  14th  of  November,  1876,  Driver  &  Son  filed  an 
amended  petition  in  which  they  alleged  that  at  the  time  the 
written  agreement  described  in  their  original  petition  was 
made,  it  was  verbally  agreed  by  and  between  the  parties  that 
the  work  and  materials  mentioned  in  the  written  agreement 
were  to  be  furnished  on  or  before  July  1,  1875;  that  the  ma- 
terials were  not,  in  fact,  furnished  at  the  time  fixed  on  account 
of  the  fault  of  Ford,  Howard  &  Fox,  and  that  the  time  was 
waived  and  the  materials  accepted  by  the  owners  when  fur- 
nished. 

Answers  were  filed  by  Ford,  Howard  &  Fox,  and  by  cer- 
tain other  parties  claiming  liens  on  the  property  as  mortgagees. 

The  cause  was  referred  to  the  master  in  chancery,  who, 
upon  the  pleadings  and  proofs  introduced  before  him,  reported 
that  Driver  &  Son  were  not  entitled  to  a  lien  for  the  reason 
that  no  time  was  specified  in  the  written  contract  within 
which  the  materials  were  to  be  furnished,  and  that  Seeberger 
and  Breakey  were  entitled  to  a  lien  for  $815.40,  at  the  date 
of  the  report.  Exceptions  to  the  master's  report  were  filed 
both  by  Driver  &  Son  and  the  defendants  in  the  petition — 
the  latter  excepting  only  to  the  finding  in  favor  of  Seeberger 
and  Breakey.  The  court  overruled  the  exceptions  of  Driver 
&  Son  and  allowed  those  of  the  defendants  in  the  petition  as 
to  the  finding  in  favor  of  Seeberger  and  Breakey,  and  decreed 
in  favor  of  the  defendants. 

The  written  contract  between  Driver  &  Son  and  Ford, 
Howard  &  Fox  contains  this  language:  "The  parties  of  the 
first  part  hereby  agree  to  and  do  contract  to  furnish  all  the 
mill  work  for  eight  buildings,  etc.,  *  *  *  comprising  all 
the  finishing  lumber,  such  as  casings,  bases,  etc.,  etc.,  *  *  * 
and  in  consideration  of  the  faithful  performance  of  the  fore- 
going contract,  the  said  parties  of  the  second  part  hereby  agree 
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to  pay  the  said  parties  of  the  first  part  the  sum  of  five  thousand 
and  three  hundred  dollars  ($5300)  in  installments  of  85  per 
cent  of  their  monthly  bills,  and  the  remaining  15  per  cent  oil 
completion  and  acceptance  of  their  contract."     *     *     * 

The  doctrine  is  too  well  settled  to  require  discussion,  that 
parol  evidence  was  inadmissible  to  fix  the  time  when  the  con- 
tract was  to  be  performed.  A  contract  can  not  rest  partly  in 
writing  and -partly  in  parol.  But  it  results,  by  legal  implica- 
tion, from  the  terms  of  the  contract,  that  the  performance  is 
to  be  within  a  reasonable  time.  Where  no  time  for  perform- 
ance is  mentioned,  this  is  the  legal  conclusion. 

The  question,  therefore,  is,  does  the  fact  that  the  contract 
was  only  to  be  performed  within  a  reasonable  time,  preclude 
the  enforcement  of  a  mechanic's  lien  upon  it. 

This  question  is  fully  settled  in  the  negative  by  Clark  et  al. 
v.  Manning  et  ah,  ante,  p.  380,  and  Orr  et  al.  v.  Northwestern 
Mutual  Life  Insurance  Co.  86  111.  260. 

In  the  first  named  of  these  cases,  the  contract  was  made  in 
May,  1873,  and  fell  under  the  law  of  1861,  in  relation  to 
mechanic's  liens.  No  time  was  there  mentioned  in  which  the 
work  was  to  be  completed,  and  it  was  held,  overruling  pre- 
vious cases  in  conflict  with  that  construction,  that  under  the 
act  of  1861,  a  mechanic  or  material-man  may  have  a  lien  for 
work  done  or  materials  furnished,  provided  the  work  is  done 
or  materials  furnished  within  one  year  from  the  time  of  the 
commencement  of  the  work  or  furnishing  materials,  although 
no  time  for  the  performance  is  mentioned  in  the  terms  of  the 
contract. 

The  other  case,  like  the  present,  arose  under  the  Revised 
Statutes  of  1874,  and  the  objection  urged  to  that  contract  was 
that  no  time  was  specified  for  the  delivery  of  the  materials. 
We  held  that  the  contract  was  either  an  implied  contract  or 
one  partly  expressed  and  partly  implied,  and  that  in  either 
event  it  was  not  affected  by  the  limitation  of  the  statute. 

In  this  case  the  time  of  performance  of  the  contract  is  im- 
plied.     The  balance  is  expressed.      It  is,   therefore,  in  the 
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language  of  the  1st  section  of  the  chapter  on  Liens,  (Rev. 
Stat.  1874,  p.  665,)  partly  expressed  and  partly  implied,  and 
so  a  lien  is  given,  and,  since  the  implied  part  of  the  contract 
is  to  be  governed  by  that  part  of  the  statute  relating  to  implied 
liens — Orr  et  al.  v.  Northwestern  Mut.  Life  Ins.  Co.  supra, — it 
follows,  that,  under  the  3d  section,  it  is  only  necessary  that  the 
work  shall  be  done  or  the  materials  be  furnished  within  one 
year  from  the  commencement  of  the  work  or  the  delivery  of 
the  materials,  which  the  proof  here  shows  was  done.  The 
court,  therefore,  erred  in  not  sustaining  the  exceptions  of 
Driver  &  Son  to  the  master's  report. 

The  contract  between  Seeberger  and  Breakey,  and  Ford, 
Howard  &  Fox  was,  in  substance,  that  the  former  were  to 
furnish  the  latter  the  hardware  for  finishing  the  buildings  at 
their  usual  prices,  to  be  delivered  as  they  were  required  in  the 
progress  of  the  building,  and  that  they  were  to  be  paid  on  the 
first  of  the  month  for  the  goods  furnished  in  the  previous 
month.  They  were  all  furnished  between  August  4  and  Oc- 
tober 30,  1875.  This  contract  is  clearly  within  the  rule 
before  referred  to,  and  the  court  erred  in  allowing  the  excep- 
tions to  the  master's  report  in  regard  to  it;  and  interest  was 
properly  allowable  upon  the  amount  due.  Ditch,  Admr.  v. 
Vollhardt,  82  111.  134. 

The  objection  that  there  is  a  variance  between  the  petition 
and  the  proofs  can  not  be  entertained.  The  ruling  below  was 
not  based  on  that  ground.  Had  the  objection  been  urged 
below,  the  court  would  have  allowed  an  amendment  of  the 
petition  to  correspond  with  the  proofs,  and  this  without  even  a 
continuance  of  the  cause,  unless  it  had  been  made  to  appear 
that  it  took  the  opposite  party  by  surprise. 

For  the  errors  indicated  the  decree  below  is  reversed  and 
the  cause  remanded. 

Decree  reversed. 
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Charles   F.  Greenwood 

v. 

DeKalb  County. 

1.  Bounty — resolutions  for,  construed.  A  resolution  of  a  board  of  supervi- 
sors, for  the  payment  of  a  bounty  of  $100  to  all  residents  of  the  county  who 
had  enlisted  in  the  military  service  of  the  United  States  under  either  of  the 
calls  for  300,000  men,  or  under  the  call  for  200,000,  or  who  should  enlist  up 
to  a  given  day,  passed  in  February,  1864,  does  not  apply  to  and  embrace 
volunteers  who  enlisted  prior  to  these  calls. 

2.  A  subsequent  resolution  extending  the  bounty  provided  in  the  prior  reso- 
lution ""to  all  who  have  enlisted  in  the  service  of  the  United  States  for  the 
period  of  three  years,  prior  to  this  date,"  was  held  only  to  embrace  volunteers 
from  the  county,  and  only  such  as  had  volunteered  under  the  two  calls  named 
in  the  prior  resolution,  and  not  one  who  had  enlisted  in  1861. 

3.  Same — consideration  necessary  to  promise  to  pay.  A  resolution  of  a  board 
of  supervisors,  promising  to  pay  a  bounty  to  persons  who  had  previously  en- 
listed in  the  military  service  of  the  United  States  in  the  late  civil  war,  with- 
out any  assurance  of  a  bounty  before  enlisting,  will  create  no  indebtedness, 
for  want  of  a  consideration  to  support  the  promise,  and  for  the  want  of  legal 
authority  in  the  board  to  make  the  same. 

4.  Same — volunteer  must  be  credited  to  the  county.  The  act  of  January  18, 
1865,  in  relation  to  the  payment  of  bounties  by  counties  to  volunteers  in  the 
military  service  of  the  United  States,  only  authorized  the  levy  of  a  tax  to  pay 
indebtedness  that  had  been  or  might  be  incurred  for  bounties  to  volunteers 
who  had  or  should  enlist,  and  be  credited  to  the  quota  of  the  county.  There- 
fore, a  declaration  in  a  suit  against  a  county  to  recover  such  bounty  is  fatally 
defective  if  it  does  not  aver  that  the  plaintiff's  enlistment  was  credited  to  the 
county. 

Appeal  from  the  Circuit  Court  of  De  Kalb  county ;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

Messrs.  Kellum  &  Carnes,  for  the  appellant. 

Mr.  R.  L.  Devine,  aud  Mr.  Jno.  J.  McKinnon,  for  the 
appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action,  brought  by  appellant,  to  recover  a 
bounty  of  $100  claimed  to  be  due  from  the  county  of  DeKalb 
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to  appellant  under  resolutions  passed  by  the  board  of  super- 
visors. To  the  declaration  defendant  filed  a  demurrer,  which 
the  court  sustained,  and  rendered  judgment  for  defendant, 
and  to  reverse  that  judgment  plaintiff  brings  the  record  to 
this  court  and  assigns  error. 

The  declaration  avers  that  plaintiff  enlisted  in  the  military 
service  of  the  United  States  on  the  16th  of  September,  1861, 
for  the  term  of  three  years,  for  which  he  claims  he  is  entitled 
to  the  bounty  of  $100  provided  for  in  the  resolutions  of  the 
board  of  supervisors. 

The  resolutions  relied  on  to  create  the  liability  are,  first, 
one  adopted  on  the  14th  day  of  December,  1863,  which  is 
referred  to  by  resolution  of  the  board  of  the  23d  of  February, 
1864,  which  is  as  follows: 

"  Whereas,  at  an  adjourned  meeting  of  this  board,  held  on 
the  14th  day  of  December,  A.  D.  1863,  it  was  by  said  board 
resolved  that  a  bounty  of  $100  be  appropriated  and  paid  to 
each  resident  of  DeKalb  county  that  has  or  may  enlist  under 
tthe  last  call  for  300,000  volunteers,  and  that  such  bounty 
apply  only  to  a  number  of  volunteers  sufficient  to  fill  the 
quota  of  the  county,  under  the  present  call;  and  whereas, 
another  call  has  been  made,  requiring  an  additional  200,000 
volunteers,  and  that  the  number  of  volunteers  that  have  en- 
listed since  said  calls,  and  resolution  of  said  board  appropri- 
ating said  $100  bounty,  is  more  than  sufficient  to  fill  the  first 
call,  and  many  of  whom  are  re-enlisted  veterans  who  have 
received  no  bounty  under  previous  calls ;  therefore, 

"Resolved,  That  the  bounty  of  $100,  in  accordance  with  the 
above  mentioned  resolution,  be  extended  to  all  who  have 
enlisted  under  said  calls,  or  shall  enlist  up  to  March  1,  A.  D. 
1864,  or  until  said  quotas  are  filled." 

On  the  13th  day  of  May,  1864,  the  board  adopted  this  reso- 
lution : 

"Resolved,  That  the  terms  of  the  resolution  passed  by  this 
board  on  the  23d  day  of  February,  A.  D.  1864,  in  regard  to 
the  payment  of  bounty,  be  extended  to  all  who  have  enlisted 
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in  the  service  of  the  United  States  for  the  term  of  three  years 
prior  to  this  date." 

The  most  cursory  examination  of  the  resolutions  of  the  14th 
of  December,  1863,  and  of  the  23d  of  February,  1864,  shows 
they  only  related  to  volunteers  to  fill  the  two  calls,  one  of 
300,000  and  the  other  of  200,000  men.  By  no  possible  con- 
struction can  they  be  made  to  apply  to  volunteers  enlisted 
prior  to  these  calls.  The  language  specifically  limits  the 
bounty  to  them,  and  excludes  thereby  all  previous  calls,  and 
as  appellant  had  enlisted  in  1861,  he  was  not  embraced  in  these 
resolutions.     Of  this  there  can  be  no  doubt. 

Was  he,  then,  embraced  in  the  resolution  of  the  13th  of  May, 
1864? 

A  fair  and  reasonable  construction  of  that  resolution  would 
seem  to  require  that  it  was  only  intended  to  apply  to  volun- 
teers under  these  and  not  under  previous  calls.  The  resolu- 
tion is  loosely  drawn,  and  it  must  be  construed  to  ascertain  its 
meaning.  It  will  be  observed  that  it  applies,  if  literally 
understood,  to  all  who  had  enlisted  in  the  United  States  ser- 
vice for  three  years  prior  to  that  date.  It  does  not  in  terms 
limit  the  enlistment  to  persons  entering  into  the  military  ser- 
vice, to  the  militia  service,  to  persons  in  this  State  or  any 
city  or  county  of  the  State,  and  yet  no  one  will  contend  that 
it  was  designed  to  give  the  bounty  to  persons  enlisting  in  the 
regular  army,  or  in  the  volunteer  service  from  any  other  por- 
tion of  the  State  outside  of  their  county.  It  would  be  absurd 
to  so  hold.  They,  then,  must  have  intended  only  to  embrace 
volunteers  from  their  own  county,  although  they  did  not  so, 
in  terms,  limit  the  resolutions. 

If,  then,  such  was  their  intention,  what  portion  of  those  so 
enlisting  were  embraced?  They  refer  to  the  resolution  of  the 
23d  of  February,  1864,  and  extend  its  provisions  to  three- 
year  volunteers,  and  we  have  no  doubt  it  was  intended  to  and 
did  only  embrace  such  persons  of  that  county  as  had  enlisted 
under  the  calls  named  therein.  We  are  strengthened  in  this 
construction  by   referring   to   the   act   of  January   18,   1865. 
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(Private  Laws,  p.  100.)  That  act  only  authorizes  the  board 
to  levy  a  tax  to  discharge  and  pay  indebtedness  then  incurred 
or  which  might  thereafter  be  created  or  incurred  on  account 
of  any  appropriation  which  had  been  or  might  thereafter  be 
made  for  the  payment  of  bounties  to  volunteers  who  had  been 
mustered  into  the  service  of  the  United  States,  or  might  be 
thereafter,  and  had  been  or  might  thereafter  be  credited  to  the 
county,  and  section  6  of  the  act  declares  taxes  then  levied  for 
the  purpose  to  be  valid. 

It  will  be  observed  that  this  law  only  authorizes  the  levy 
of  a  tax  to  pay  indebtedness  that  had  been  or  might  be  in- 
curred for  bounties  to  volunteers.  It  nowhere  appears  that 
the  county  had  incurred  any  indebtedness  to  persons  who  vol- 
unteered for  three  years  in  1861.  If  appellant  volunteered 
at  that  time,  without  any  resolution  promising  him  a  bounty, 
there  was  none,  not  the  slightest  duty  or  obligation,  legal  or 
moral,  on  the  part  of  the  county,  to  pay  him  any  bounty 
whatever,  and  even  if  this  resolution  in  terms  had  embraced 
him,  it  would  have  created  no  indebteduess,  because  there  was 
no  consideration  to  support  the  promise,  and  for  the  further 
reason  that  the  board  had  no  legal  authority  to  make  such 
promise  or  an  appropriation  to  pay  it. 

We  are  aware  that  decisions  may  be  found  which  seem  to 
be  adverse  to  this  conclusion,  but  we  do  not  regard  them  of 
binding  authority,  nor  are  we  inclined  to  follow  them. 

The  board  has  no  power  to  appropriate  money  to  individ- 
uals, however  meritorious,  as  a  donation,  or  for  any  purpose 
not  authorized  by  law. 

Again,  that  act  only  authorizes  the  board  to  levy  and  col- 
lect a  tax  to  pay  indebtedness  for  volunteers  who  had  or 
should  enlist,  and  be  credited  to  the  quota  of  the  county. 
There  is  no  averment  that  appellant's  enlistment  was  credited 
to  the  quota  of  the  county.  In  this  the  declaration  was,  if 
for  no  other  reason,  fatally  defective. 

The  court  below  did  not  err  in  sustaining  the  demurrer,  and 

the  judgment  must  be  affirmed.  r   7  .     ~        7 

J     °  Judgment  affirmed. 
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Joshua  R.  Hull  et  al. 

v. 

Josiah  L.  Johnston  et  al. 

1.  Practice — plea  is  waiver  of  demurrer.  The  filing  of  a  plea  to  a  declara- 
tion is  a  waiver  of  an  antecedent  demurrer  to  the  declaration,  and  it  is  error 
to  strike  such  plea  from  the  files,  and  decide  the  demurrer,  against  the  objec- 
tion of  the  defendant. 

2.  Estoppel — by  statement  in  court.  Where  a  defendant  states,  in  open 
court,  that  he  waives  a  demurrer  filed  by  him  to  the  declaration,  and  relies  on 
his  plea  subsequently  filed,  this  is  equivalent  to  an  express  withdrawal  of  the 
demurrer,  and  will  estop  him  from  afterwards  insisting  upon  the  demurrer. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Eldridge  &  Tourtellotte,  for  the  appellants. 

Mr.  D.  S.  Gooding,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

It  will  not  be  necessary,  at  this  time,  to  discuss  the  merits 
of  this  case,  as  the  present  judgment  must  be  reversed  on 
account  of  the  error  of  the  court  in  striking  defendants'  pleas 
from  the  files.  After  the  declaration  had  been  amended,  by 
leave  of  court,  defendant  again  filed  a  demurrer  to  it,  but  sub- 
sequently, and  before  any  action  was  taken  on  the  demurrer, 
defendants  filed  their  plea  of  nil  debet  to  the  whole  declara- 
tion. Thereupon,  plaintiffs  moved  to  strike  that  plea  from 
the  files  of  the  cause,  because  the  demurrer  to  the  declaration, 
which  had  been  previously  filed,  had  not  been  disposed  of,  and 
that  defendants  could  not  properly  file  a  plea  until  after  some 
action  had  been  had  by  the  court  on  the  demurrer, — which 
motion  defendants  resisted  on  the  ground  the  filing  of  the 
plea  was  a  waiver  of  the  demurrer  previously  filed;  but  the 
court  sustained  the  motion,  and  struck  the  plea  from  the  files 
of  the  cause,  to  which  ruling  of  the  court  defendants  excepted. 
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Immediately  thereafter  plaintiffs  moved  the  court  that  the 
demurrer  to  plaintiffs'  amended  declaration  be  then  heard, 
Avhich  motion  defendants  resisted,  on  the  ground  the  demurrer 
was  waived  by  the  subsequent  filing  of  their  plea,  but  the 
court  overruled  the  objection  and  allowed  the  motion,  to  which 
ruling  of  the  court  defendants  saved  an  exception  according 
to  the  practice  in  such  cases. 

The  practice  is  settled,  by  the  previous  decisions  of  this 
court,  that  the  filing  of  a  plea  waives  an  antecedent  demurrer 
to  the  declaration.  Nye  v.  Wright,  2  Scam.  222;  Grier  v. 
Gibson,  36  111.  521.  The  rule  has  always  been  understood  to 
rest  upon  the  reason,  as  expressed  in  Nye  v.  Wright,  that  it 
must  distinctly  appear  from  the  record,  defendant  had  consented 
to  waive  the  demurrer  and  had  filed  a  plea  to  the  whole  decla- 
ration. The  case  at  bar  falls  exactly  within  the  principle  of 
that  case.  When  plaintiffs  moved  to  strike  defendants'  plea 
from  the  files  of  the  cause,  the  motion  was  resisted  by  defend- 
ants for  the  distinct  reason  stated,  the  demurrer  had  been 
waived  by  filing  a  plea  to  the  declaration.  Again,  when  plain- 
tiffs moved  the  court  to  take  immediate  action  on  the  demur- 
rer, the  motion  was  resisted  for  the  same  reason.  Surely, 
nothing  more  could  be  done  by  defendants  to  show  their  un- 
equivocal assent  to  the  waiving  of  the  demurrer  than  was 
done.     It  was  equivalent  to  an  express  withdrawal. 

Counsel  cite  Edbroohe  v.  Cooper,  79  111.  582,  as  announcing 
a  different  rule,  but  we  do  not  so  understand  that  case.  In 
that  case  the  record  distinctly  disclosed  that  defendant  did  not 
abandon  his  demurrer,  for  when  it  was  called  up  he  appeared 
and  submitted  argument,  and  the  decision  is  placed  on  the 
sole  ground  defendant  was  estopped  by  the  record  from  claim- 
ing that  his  demurrer  had  been  abandoned.  That  case  and 
the  one  at  bar  are  essentially  different  in  their  facts,  and  are 
readily  distinguishable  from  each  other  on  principle.  On  this 
record  defendants  would  be  and  are  estopped  by  their  declara- 
tions, in  open  court,  to  deny  they  had  abandoned  their  demurrer, 
previously  filed,  to  the  declaration.     It  was  so  expressly  de- 
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clared,  and  they  could  not  be  heard  in  this  court  to  assert  the 
contrary. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Susan  Curry 

v. 

Uriah  Mack  et  al. 


1.  Surety — released  by  failure  to  present  claim  against  estate  of  principal. 
The  statute  of  March  4,  1869,  which  provides  that  the  surety  upon  a  joint  note 
shall  be  released  by  a  failm*e  of  the  holder  to  present  the  same  to  the  proper 
court  for  allowance  against  the  estate  of  the  principal,  upon  his  death,  within 
two  years  after  the  grant  of  letters,  is  not  a  mere  statute  of  limitation,  but 
enters  into  and  forms  a  part  of  the  contract. 

2.  Same — what  law  governs  as  to  mode  of  presentation.  Where  the  principal 
in  a  joint  note  executed  while  the  act  of  March  4,  1869,  was  in  force,  dies  be- 
fore payment  and  after  the  mode  of  presenting  claims  for  allowance  against 
estates  has  been  changed,  the  holder  must  present  the  note  for  allowance 
against  the  estate  of  the  principal,  in  accordance  with  the  later  law,  within 
two  years  after  the  grant  of  letters,  or  the  sureties  on  the  note  will  be  released. 

3.  Judgment — conclusive  only  upon  parties  and  privies.  A  judgment  of  the 
county  court  allowing  a  claim  against  an  estate,  to  be  paid  in  the  due  course 
of  administration,  is  conclusive  only  on  the  parties  to  it  that  the  claim  was 
presented  within  two  years  after  the  grant  of  letters,  but  is  not  upon  the  sure- 
ties to  a  note  which  is  thus  allowed,  and  they  may  show  that  it  was  not,  in 
fact,  presented  to  the  court  within  that  time,  and  thus  discharge  themselves 
from  liability. 

4.  Where  the  record  of  the  county  court  shows  that  a  copy  of  a  note  was 
filed  as  a  claim  against  an  estate  with  the  clerk  on  December  9,  1874,  more 
than  two  years  after  the  grant  of  letters,  and  the  recital  in  the  judgment  of 
its  allowance  is,  that  the  claim  filed  of  that  date  was  presented,  this  will  show 
that  this  was  the  time  when  the  claim  was  first  presented,  and  the  sureties 
will  be  released,  under  the  act  of  1869,  in  the  absence  of  any  other  evidence 
as  to  the  time  of  presentation. 

Writ  of  Error  to  the  Appellate  Court  of  the  Second 
District;  the  Hon.  Joseph  Sibley,  presiding  Justice,  and  the 
Hon.  Edwin  S.  Leland  and  Hon.  N.  J.  Pillsbury,  Justices. 
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Statement  of  the  case. 

This  was  an  action  of  assumpsit,  by  Susan  Curry,  upon  a 
promissory  note  made  on  the  26th  day  of  February,  1870, 
jointly  and  severally  by  Firman  Mack,  Uriah  Mack,  Edward 
Cleghorn,  John  Brown  and  Gabriel  Houck  to  John  Curry, 
for  the  sum  of  $2000,  payable  six  months  after  date,  with  in- 
terest at  the  rate  of  ten  per  cent  per  annum.  John  Curry 
died  March  11,  1872,  testate,  and  by  his  will  bequeathed  to 
the  plaintiif,  Susan  Curry,  his  widow,  this  note,  under  a  gen- 
eral clause  in  the  will. 

Firman  Mack  was  the  principal  in  the  note,  the  other 
makers  being  his  sureties,  and  he  died  August  10,  1872,  intes- 
tate, no  part  of  the  principal  of  the  note  having  been  paid. 
The  interest  on  the  same  was  paid  regularly  every  year  up  to 
February  20,  1874, — the  date  of  the  last  payment. 

George  Woodruff  was  appointed  administrator  of  Firman 
Mack's  estate  August  16,  1872,  by  the  county  court  of  Will 
county. 

On  December  9,  1874,  Susan  B.  Curry  filed  with  the  clerk 
of  the  county  court  of  Will  county,  in  his  office,  a  copy  of 
said  note  as  a  claim  against  the  estate  of  Firman  Mack,  for 
the  sum  of  $2158,  and  the  administrator,  by  his  attorney, 
December,  1874  (the  day  not  appearing),  entered  his  appear- 
ance and  waived  summons.  • 

On  December  22,  1876,  the  following  judgment  was  entered 
on  the  claim  of  said  note  in  the  county  court  of  Will  county: 

Susan  B.  Curry  ^ 

v.  V     Claim  No.  4261. 

The  Estate  of  Firman  Mack,  Dec'd.  J 

And  now,  on  this  day,  comes  said  claimant  and  presents 
to  the  court  her  claim  (filed  December  9,  A.  D.  1874,)  against 
said  estate,  and  the  court  being  fully  advised,  by  proper  evi- 
dence adduced,  that  said  claim  is  just  and  equitable,  and  George 
Woodruff,  administrator  of  the  estate  of  Firman  Mack,  de- 
ceased, having  waived  all  objection  to  the  allowance  thereof, 
it  is  thereupon  ordered  by  the  court  that  said  claim  be  and  it 
is  hereby  allowed,  in  the  sum  of  $2557.21,  and  that  it  be  en- 
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tered  of  record  in  the  seventh  class,  and  be  paid  in  due  course 
of  administration. 

Prior  to  such  judgment,  two  dividends  had  been  made  in 
the  Mack  estate, — one  October  21,  1873,  of  twenty  per  cent, 
and  one  December  12,  1874,  of  five  and  one-half  per  cent, 
which  have  not,  as  yet,  been  shared  in  by  the  plaintiff. 

The  present  suit  was  brought  in  the  circuit  court  of  Will 
county  May  25,  1877,  by  Susan  Curry  against  the  four  sur- 
viving rnakers — the  sureties  in  the  note.  The  plea  was  the 
general  issue,  and  the  case  being  submitted  to  the  court  for 
trial,  without  a  jury,  upon  the  foregoing  state  of  facts,  the  issue 
was  found  and  judgment  rendered  for  the  defendants.  The 
case  was  taken  by  the  plaintiff"  to  the  Appellate  Court  for  the 
Second  District,  and  the  judgment  was  there  affirmed.  The 
plaintiff'  brings  this  writ  of  error  to  reverse  the  judgment  of 
the  Appellate  Court. 

Messrs.  Garnsey  &  Knox,  for  the  plaintiff"  in  error. 

Mr.  George  S.  House,  for  the  defendants  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  statute  passed  March  4,  1869,  provides,  "that  when- 
ever the  principal  maker  of  a  joint  note  shall  depart  this  life, 
it  shall  be  the  duty  of  the  payee  or  assignee  thereof  to  present 
the  same  against  the  estate  of  decedent,  for  allowance,  to  the 
proper  court,  within  two  years  after  the  granting  of  letters 
testamentary  or  of  administration  on  his  or  her  estate;  and  if 
said  payee  or  assignee  shall  fail  or  neglect  so  to  do,  the  surety 
or  sureties  on  such  note  shall  be  released  from  the  payment 
thereof."     Laws  1869,  p.  305. 

The  question  made  is,  whether  the  note  was  presented 
against  the  estate  of  the  decedent,  Firman  Mack,  the  principal 
maker,  for  allowance  to  the  county  court,  within  two  years 
after  the  granting  of  letters  of  administration  on  his  estate. 

There  is  some  difference  between   the  statutes  of  1845  and 
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1872  as  to  the  manner  of  exhibiting  claims  against  the  estate 
of  decedents;  the  former  providing  that  it  might  be  by  serv- 
ing a  notice  of  the  claim  on  the  executors  or  administrators, 
or  presenting  them  the  account,  or  filing  the  account  or  a  copy 
thereof  with  the  court  of  probate,  and  declaring  that  all  de- 
mands against  an  estate  which  should  not  be  exhibited  within 
two  years  from  the  granting  of  letters  testamentary  or  of  ad- 
ministration should  be  forever  barred,  except  as  to  other  estate 
which  might  be  found  not  inventoried  or  accounted  for  by  the 
executor  or  administrator.  Rev.  Stat.  1845,  p.  561,  sees.  115, 
116.  The  act  of  1872  provides,  that  every  administrator  or 
executor  shall  fix  upon  a  term  of  court  within  six  months  from 
the  time  of  his  appointment,  for  the  adjustment  of  all  claims 
against  the  decedent,  when  and  where  the  claimant  shall  pro- 
duce his  claim ;  that  if  he  fails  to  do  so  he  may  file  a  copy  of 
his  claim  with  the  clerk  of  the  court,  whereupon,  unless  waived, 
the  clerk  shall  issue  a  summons  to  the  executor  or  adminis- 
trator to  appear  and  defend  the  claim  at  a  term  of  the  court 
therein  specified,  and  the  estate  not  to  be  answerable  for  the 
cost  of  the  proceeding.  And  it  provides  that  all  demands 
which  shall  not  be  exhibited  to  the  court  within  two  years 
from  the  granting  of  letters,  as  aforesaid,  shall  be  forever 
barred,  except  as  to  other  estate  which  may  be  found  not  in- 
ventoried or  accounted  for  by  the  executor  or  administrator. 
Rev.  Stat.  1874,  pp.  115,  116,  sees.  60,  61,  70. 

As  the  statute  of  1869  was  passed  at  the  time  when  the  act 
of  1845,  relative  to  the  administration  of  estates,  was  in  force, 
it  is  contended  that  the  mode  of  presentation  of  claims  for 
allowance  against  an  estate,  as  respects  this  statute  of  1869,  is 
to  be  according  to  the  provisions  of  the  act  relative  to  the  ad- 
ministration of  estates  in  force  at  that  time, — of  the  passage  of 
the  statute  of  1869, — which  was  the  act  of  1845 ;  and  as  that 
act  provided  that  a  claim  might  be  presented  for  allowance  by 
serving  a  notice  of  the  claim  on  the  administrator,  or  by  pre- 
senting him  the  account,  that  it  is  not  inconsistent  with  any- 
thing shown  in  the  record  in  this  case  that  the  claim  might 
39—89  III. 
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have  been  presented  in  one  of  those  modes ;  and  that  from 
the  form  of  the  judgment  here,  that  the  claim  be  paid  in  due 
course  of  administration,  and  not  out  of  assets  which  might  be 
found  not  inventoried,  it  should  be  presumed  the  claim  was 
presented  in  one  of  those  modes. 

So  far  as  regards  any  claim  of  benefit  to  the  defendants  in 
respect  to  the  particular  statute  in  accordance  with  which  the 
claim  should  have  been  presented  against  the  estate,  we  con- 
sider that  the  statute  of  1872,  which  has  been  in  force  ever 
since  its  adoption,  is  the  one  which  is  here  to  govern ;  that  as 
to  the  mode  of  presentation,  there  is  no  limitation  to  that  pre- 
scribed by  the  particular  statute  which  was  in  force  at  the 
time  the  act  of  1869  was  passed  ;  but  that  the  statute  upon  the 
subject  in  existence  at  the  time  when  the  claim  is  to  be  pre- 
sented for  allowance,  is  the  one  which  applies.  Under  the 
statute  of  1872,  the  claim  is  to  be  presented  at  the  term  of 
court  fixed  upon,  or  afterward,  a  copy  of  it  filed  with  the 
clerk  of  the  court,  and  a  summons  issued  to  the  executor  or 
administrator. 

It  is  next  contended,  that  the  judgment  of  the  county  court, 
in  the  form  it  is,  is  a  conclusive  determination,  or  affords  a 
conclusive  presumption,  that  the  claim  was  presented  to  the 
court  for  allowance  within  two  years  after  the  granting  of 
letters  of  administration.  That  under  the  statute  of  1872,  if 
the  claim  was  exhibited  to  the  court  within  two  years  from 
the  granting  of  letters  of  administration,  it  was  the  duty  of 
the  court,  in  giving  judgment  for  the  claimant,  to  enter  one 
particular  form  of  judgment,  and  if  not  so  exhibited  within 
said  two  years,  to  enter  another  form  of  a  judgment — in  the 
first  case,  the  judgment  to  be  that  the  claim  be  paid  in  due 
course  of  administration — in  the  other  case,  that  the  claim  be 
paid  out  of  any  assets  not  theretofore  inventoried. 

As  the  judgment  of  the  county  court  was  in  the  form  first 
named,  that  the  claim  be  paid  in  due  course  of  administration, 
and  could  not  properly  have  been  in  that  form  unless  the  claim 
had  been  exhibited  to   the  court  within  two  years  from  the 
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granting  of  letters  of  administration,  it  is  insisted  that  the 
judgment  conclusively  establishes  that  fact,  and  the  case  of 
The  People  v.  Gray,  72  111.  343,  is  relied  upon  in  support  of 
the  position.  That  was  a  suit  for  the  use  of  a  claimant  whose 
claim  had  been  allowed  against  an  estate  to  be  paid  in  due 
course  of  administration,  brought  upon  the  administrator's 
bond,  against  the  administrator  and  his  sureties,  assigning  for 
a  breach  the  non-payment  of  the  judgment.  One  plea  was, 
that  the  claimant  did  not  exhibit  his  claim  against  the  estate 
of  the  decedent  within  two  years  next  from  the  date  of  the 
letters  of  administration.  It  was  there  said  :  "  Whether  the 
claim  was,  in  fact  exhibited  within  two  years,  was,  so  far  as 
the  decision  of  this  case  was  concerned,  entirely  immaterial. 
As  the  judgment  in  the  county  court  did  not  provide  for  the 
payment  of  the  claim  from  assets  of  the  estate  not  then  inven- 
toried, we  must  presume  it  was  exhibited  within  two  years. 
Had  it  not  been,  a  different  judgment,  under  the  statute,  would 
have  been  rendered.  *  *  *  The  judgment  rendered  in 
the  county  court  was,  therefore,  conclusive  of  the  fact  that  the 
claim  had  been  exhibited  within  two  years  from  the  grant  of 
letters  of  administration."  What  was  thus  said  must  be  taken 
with  reference  to  the  case  then  before  the  court,  and  is  not 
to  be  extended  and  apply  to  a  case  of  the  present  character. 
Although  these  defendants  were  joint  makers  with  Firman 
Mack  of  the  note  upon  which  the  judgment  was  rendered 
against  his  estate,  they  were  not  parties  to  the  judgment,  or 
proceeding,  and  there  is  no  principle  upon  which  such  judg- 
ment can  be  held  as  conclusive  against  them  of  the  fact  that 
the  claim  upon  which  the  judgment  was  rendered  was  exhib- 
ited to  the  court  within  two  years  from  the  granting  of  letters 
of  administration.  Notwithstanding  that  judgment  in  the 
form  it  is,  these  sureties  may  show  that  the  note  was  not  pre- 
sented against  the  estate  of  Firman  Mack  for  allowance  to  the 
court,  within  the  two  years  named. 

The  letters  of  administration  were  granted  August  16,  1872. 
The  record  of  the  county  court  shows  that  a  copy  of  the  note 
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was  filed  as  a  claim  against  the  estate  with  the  clerk  of  that 
court,  on  December  9,  1874,  more  than  two  years  afterward. 
The  recital  in  the  judgment  order  of  the  date  of  December  22, 
1876,  is,  that  the  claimant  comes  and  presents  to  the  court  her 
claim  (filed  December  9,  1874,)  against  the  estate,  etc.  We 
must  take  this  to  be  all  that  there  was  of  the  presentation  of 
the  claim  for  allowance  to  the  county  court. 

We  find,  therefore,  that  by  the  showing  of  the  record — that 
being  all  the  evidence  there  is  upon  the  point  —  the  note 
in  suit  was  not  presented  against  the  estate  of  Firman  Mack, 
the  principal,  for  allowance,  to  the  county  court,  within  two 
years  after  the  granting  of  letters  of  administration  on  his 
estate.  By  the  express  terms,  then,  of  the  act  of  1869,  the 
defendants,  the  sureties  in  the  note,  are  released  from  the  pay- 
ment thereof. 

House  v.  Trustees  of  Schools,  83  111.  368,  was  a  case  of  the 
application  of  this  statute,  where  it  was  held  not  to  be  a  mere 
statute  of  limitation,  but  that  it  was  to  be  considered  as  enter- 
ing into  and  forming  a  part  of  the  contract. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Jonathan  Geaves  et  al. 


Presley  Colwell. 

1.  Conveyance — presumption  as  to  grantee  when  father  and  son  have  the  same 
name.  Where  a  father  and  son  have  the  same  name,  and  a  conveyance  of  land 
is  made  without  designating  whether  to  the  father  or  the  son,  the  law  will 
presume  that  the  father  was  intended  for  the  grantee,  in  the  absence  of  proof 
to  the  contrary. 

2.  Same — burden  of  proof  as  to  grantee.  Where  a  deed  is  made  to  one  of 
two  persons  of  the  same  name,  being  father  and  son,  it  devolves  on  the  party 
claiming  under  the  son  to  introduce  evidence  sufficient  prima  facie  to  over- 
come or  rebut  the  presumption  of  law   that  the  grant  is  to  the  father,  and 
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thereby  the  onus  will  be  shifted  to  the  party  claiming  under  the  father,  and  he 
will  be  bound  to  produce  proofs  sufficient  to  overcome  or  at  least  equal  in 
probative  force  the  case  of1  the  adverse  party. 

3.  Presumption  op  law — its  value  when  rebutted.  Where  a  rebuttable  pre- 
sumption of  law  is  overcome  by  proofs,  and  the  burden  shifted,  then  the  con- 
flicting evidence  on  the  question  of.  fact  is  to  be  weighed,  and  a  verdict  in 
civil  cases  rendered  in  favor  of  the  party  whose  proofs  have  most  weight;  and 
in  this  process  the  presumption  of  law  loses  all  that  it  had  of  mere  arbitral^ 
power,  and  is  of  value  only  as  it  has  probative  force,  except  it  be  that  on  the 
entire  case  the  evidence  is  equally  balanced,  in  which  event  the  arbitrary 
power  of  the  presumption  of  law  will  settle  the  issue  in  favor  of  the  proponent 
of  the  presumption. 

4.  Same — value  as  evidence.  In  an  evidential  aspect,  a  given  presumption 
of  law  may  have  either  more  or  less  of  probative  value,  dependent  upon  the 
character  of  the  presumption  itself  and  upon  the  circumstances  of  the  partic- 
ular case.  Some  legal  presumptions  are  more  probable  and  inherently  stronger 
than  others,  and  so  differing  circumstances  may  give  differing  degrees  of  prob- 
ability to  one  and  the  same  legal  presumption. 

5.  Evidence — degree  to  authorize  a  finding  of  an  issue.  In  civil  actions 
neither  party  is  required  to  produce  more  than  a  preponderant  weight  of  evi- 
dence. Where  a  defendant  gives  evidence  prima  facie  sufficient  to  overcome  a 
legal  presumption  against  him,  and  the  plaintiff  then  offers  counter  evidence, 
it  is  error  to  instruct  the  jury  to  find  for  the  plaintiff  unless  the  defendant 
has  overcome  the  presumption,  by  proof,  to  the  satisfaction  of  the  jury.  Such 
an  instruction  is  equivalent  to  requiring  proof,  beyond  a  reasonable  doubt, 
from  the  defendant. 

6.  Same — circumstances  to  show  which  of  two  persons  was  grantee  in  a  deed. 
Where  a  deed  was  made  to  one  of  two  persons  of  the  same  name,  the  one  the 
father  and  the  other  his  son,  both  living  together  and  occupying  the  premises 
conveyed,  it  is  erroneous  to  exclude  from  the  consideration  of  the  jury,  by  in- 
struction, the  character  and  circumstances  of  the  occupancy,  as  bearing  upon 
the  question  whether  the  deed  was  to  the  father  or  to  the  son.  Telling  the 
jury  that  such  circumstances  create  no  presumption  may  be  understood  as 
excluding  their  consideration  as  evidence. 

7.  Instruction — singling  out  particular  points.  An  instruction  which  calls 
special  attention  to  particular  points  in  the  evidence  which  are  indecisive,  and 
mere  circumstances  bearing  upon  an  issue  of  fact,  and  omits  all  reference  to 
other  important  circumstances  in  proof,  is  objectionable. 

8.  Same — as  to  presumption  from  facts  proved.  An  instruction  which,  after 
stating  one  or  more  circumstances  tending  to  prove  a  fact  in  dispute,  tells  the 
jury  that  if  they  believe  such  circumstances  then  the  law  presumes  the  fact, 
is  erroneous,  as  ignoring  the  distinction  between  presumptions  of  law  and  of 
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fact.     The  jury  may  draw  inferences  of  fact  from  the  evidence,  but  the  court 
can  not,  as  a  matter  of  law. 

9.  Estoppel — recital  in  deed  to  stranger.  The  recitals  in  a  deed  from  a  per- 
son under  whom  the  plaintiff  in  ejectment  does  not  claim  in  any  manner,  are 
not  evidence  against  him,  and  can  not  estop  the  plaintiff  from  claiming  title 
through  another. 

20.  In  ejectment  the  defendant  can  not  set  up  and  rely  on  matters  in  pais, 
which  might  estop  the  plaintiff  from  recovering  against  a  third  person  claim- 
ing the  premises,  but  having  no  title,  who  is  not  a  party  to  the  suit,  and  under 
whom  the  defendant  does  not  claim. 

Appeal  from  the  Circuit  Court  of  Stark  county;  the  Hon. 
J.  W.  Cochran,  Judge,  presiding. 

This  was  ejectment  by  appellee,  the  plaintiff  below,  against 
appellants,  the  defendants  below,  to  recover  a  valuable  tract 
of  land  in  Stark  county.  Mirandus  B.  French  was  the  com- 
mon source  of  title. 

Appellee's  chain  of  title  was  a  deed  from  French  to  Thomas 
Colwell,  bearing  date  October  14,  1856;  a  deed  from  Thomas 
Colwell,  Sr.,  and  wife,  to  Adolphus  Colwell  and  appellee, 
bearing  date  November  9,  1858;  and  a  deed  from  Adolphus 
Colwell  to  appellee,  bearing  date  October  17,  1874. 

The  chain  of  title  of  appellants  was  the  deed  from  French 
to  Thomas  Colwell,  dated  October  14,  1856;  a  deed  from 
Thomas  Colwell,  Jr.,  to  Presley  Colwell,  bearing  date  August 
11,  1859;  a  deed  from  Presley  Colwell  and  wife  to  Jefferson 
Trickle,  bearing  date  October  8,  1864;  a  deed  from  Jefferson 
Trickle  and  wife  to  F.  F.  Brockway  and  Andrew  J.  Scott, 
bearing  date  October  18,  1869;  and  a  deed  from  said  Brock- 
way  to  said  Scott,  who  is  one  of  the  appellants,  bearing'  date 
August  17,  1872.  The  same  deed  from  French  was  the  first 
link  in  each  chain  of  title. 

It  appeared,  from  the  evidence,  that  Thomas  Colwell,  Sr., 
and  Thomas  Colwell,  Jr.,  were  father  and  son,  and  lived  to- 
gether, and  that  both  they  and  French,  the  grantor  in  the  first 
deed,  had  been  dead  for  many  years  before  this  litigation  arose. 

On  the  trial,  before  a  jury,  in  the  Stark  circuit  court,  appel- 
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lee  introduced  his  chain  of  title  and  rested  his  case.  Appel- 
lants then  introduced  their  chain  of  title,  and  evidence  tending 
to  prove  that  Thomas  Colwell,  the  younger,  was  the  Thomas 
Colwell  indicated  in  the  deed  from  French.  Appellee  then, 
in  rebuttal,  introduced  evidence  tending  to  prove  that  Thomas 
Colwell,  the  elder,  was  the  Thomas  Colwell  intended  in  the 
deed.  The  verdict  of  the  jury  and  the  judgment  of  the  court 
were  for  appellee.  The  record  is  brought  to  this  court  by 
appeal. 

Among  the  errors  assigned  are,  that  the  court  gave  improper 
instructions  for  the  plaintiff  below;  that  the  court  refused  to 
give  proper  instructions  asked  by  the  defendants  below;  that 
the  verdict  of  the  jury  was  contrary  to  the  law  and  the  evi- 
dence; and  that  the  circuit  court  erred  in  overruling  the  mo- 
tion for  a  new  trial. 

Messrs.  M.  Shallenberger  &  Son,  for  the  appellants. 

Mr.  M.  A.  Fuller,  and  Mr.  J.  E.  Decker,  for  the  ap- 
pellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court: 

The  plaintiff  made  out  a  prima  facie  case  by  availing  him- 
self of  the  presumption  of  law  that  the  father  and  not  the  son 
was  intended  by  the  deed  from  French.  Lepiot  v.  Browne, 
6  Mod.  Rep.  198;  Kincaid  v.  Howe,  10  Mass.  203;  Padgett 
v.  Lawrence,  10  Paige,  170;  The  State  v.  Vittum,  9  N.  H.  519; 
2  Wharton's  Ev.  §  1273. 

It,  then,  devolved  on  defendants  to  introduce  evidence  suf- 
ficient prima  facie  to  rebut  this  legal  presumption,  and,  as 
they  did  so,  they  would  have  been  entitled  to  a  verdict  if  the 
case  had  stood  still  there.  The  case  of  the  defendants,  as  dis- 
closed by  their  testimony,  considered  in  and  of  itself,  rebutted 
the  legal  presumption,  and  thereby  the  onus  was  shifted  back 
to  plaintiff,  and  he  was  bound  to  produce  proofs  sufficient  to 
overcome,  or  at  least  equal  in  probative  force,  the  case  of  the 
defendants.    Plaintiff  did  introduce  certain  rebutting  evidence, 
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and,  he  having  done  so,  the  verdict  of  the  jury  should  have 
been  in  conformity  with  the  preponderance  of  evidence  on  the 
whole  case.  If  the  testimony  of  defendants  was  of  greater 
probative  force  than  the  rebutting  evidence  of  plaintiff  added 
to  the  probative  value  of  the  legal  presumption,  then  the  ver- 
dict should  have  been  for  them.  If  the  evidence  in  the  con- 
crete case,  including  the  evidential  weight  of  the  presumption 
of  law,  was  in  equilibrium,  then  plaintiff  might  still  have 
availed  himself  of  the  presumption  of  law,  as  an  arbitrary 
rule  of  law,  and  been  entitled  to  recover. 

It  has  been  said,  that  presumptions  of  law  derive  their  force 
from  jurisprudence  and  not  from  logic,  and  that  such  presump- 
tions are  arbitrary  in  their  application.  This  is  true  of  irre- 
buttable presumptions,  and,  primarily,  of  such  as  are  rebuttable. 
It  is  true  of  the  latter  until  the  presumption  has  been  over- 
come by  proofs,  and  the  burden  shifted;  but  when  this  has 
been  done,  then  the  conflicting  evidence  on  the  question  of 
fact  is  to  be  weighed  and  the  verdict  rendered,  in  civil  cases, 
in  favor  of  the  party  whose  proofs  have  most  weight,  and  in 
this  latter  process  the  presumption  of  law  loses  all  that  it  had 
of  mere  arbitrary  power,  and  must  necessarily  be  regarded 
only  from  the  standpoint  of  logic  and  reason,  and  valued  and 
given  effect  only  as  it  has  evidential  character.  Primarily, 
the  rebuttable  legal  presumption  affects  only  the  burden  of 
proof,  but  if  that  burden  is  shifted  back  upon  the  party  from 
whom  it  first  lifted  it,  then  the  presumption  is  of  value  only 
as  it  has  probative  force,  except  it  be  that  on  the  entire  case 
the  evidence  is  equally  balanced,  in  which  event  the  arbitrary 
power  of  the  presumption  of  law  would  settle  the  issue  in 
favor  of  the  proponent  of  the  presumption. 

Regarded  in  its  evidential  aspect,  a  given  presumption  of 
law  may  have  either  more  or  less  of  probative  value,  depend- 
ent upon  the  character  of  the  presumption  itself  and  upon  the 
circumstances  of  the  particular  case  in  which  the  issue  may 
arise.  Some  legal  presumptions  are  more  probable  and  in- 
herently stronger  than  others.    So,  also,  differiug  circumstances 
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may  give  differing  degrees  of  probability  to  one  and  the  same 
legal  presumption.  A  promissory  note  is  made  to  A  B,  and 
it  turns  out  there  are  two  persons  of  that  name  in  the  commu- 
nity,— a  father  and  son.  The  question  of  identity  arises,  and, 
primarily,  as  fixing  the  burden  of  proof,  the  law  says  it  is 
presumed  the  father  was  intended.  Thus  far  the  presumption 
is  judicial  and  arbitrary.  An  issue  is  formed,  and  the  son 
establishes,  prima  facie,  that  he  and  not  the  father  was  indi- 
cated, and  the  father  then  offers  rebutting  evidence.  Now, 
this  issue,  thus  made,  is  to  be  determined  by  the  weight  of 
evidence  and  upon  the  whole  case,  and  in  determining  such 
issue  the  presumption  has  lost  (unless  there  be  an  equilibrium) 
its  merely  arbitrary  character,  and  is  entitled  only  to  its  logi- 
cal value.  If  A  B,  the  son,  was,  at  the  date  of  the  transaction 
involved  in  the  controversy,  a  mere  infant  of  tender  years, 
wholly  unacquainted  with  business  affairs,  and  the  father  was 
engaged  in  the  active  pursuits  of  life,  the  probability  that  the 
father  was  meant  is  very  great,  and  the  legal  presumption 
would  have  much  more  of  probative  force  than  it  would  have 
in  a  case  where  the  son  was  a  mature  man  and  in  active  busi- 
ness, and  the  father  aged  and  retired  from  business. 

In  this  case,  the  first  and  second  instructions  given  for 
appellee  were  as  follows : 

"  1.  The  jury  are  instructed,  that  where  a  deed  is  made  to 
one  of  two  persons  of  the  same  name,  being  father  and  son, 
the  presumption  of  law,  in  the  absence  of  evidence  upon  the 
subject,  is,  that  the  deed  was  made  to  the  father  and  not  to  the 
son,  and  this  presumption  must  prevail  unless  the  defendants 
have  overcome  the  presumption  by  proof,  showing,  to  the  sat- 
isfaction of  the  jury,  that  the  deed  was  made  to  the  son  and 
not  to  the  father;  and  in  this  case,  if  the  testimony  upon  the 
question  whether  the  deed  was  made  to  Thomas  Colwell,  Sr., 
or  to  Thomas  Colwell,  Jr.,  is  so  conflicting  that  the  jury  can 
not  say,  from  the  evidence,  to  whom  the  deed  was  made,  then 
the  jury  must  find  that  the  deed  was  made  to  the  father  and 
not  to  the  son,  under  the  presumption  of  the  law  above  stated. 
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"2.  The  plaintiff  in  this  case  having  offered  in  evidence  a 
deed  from  Mirandus  B.  French  to  Thomas  Colwell,  and  one 
from  Thomas  Colwell  to  Adolphus  Colwell  and  Presley  Col- 
well,  Jr.,  and  one  from  Adolphus  Colwell  to  Presley  Colwell, 
Jr.,  the  jury  are  instructed  that  these  deeds  offered  in  evidence 
by  him  make  a  prima  facie  case  in  his  favor,  and  the  burden 
of  proof  is  upon  the  defendants  to  show,  to  the  satisfaction  of 
the  jury,  that  the  Thomas  Colwell  from  whom  the  plaintiff 
claims  title  was  not  the  person  who,  in  fact,  owned  the  land 
and  held  the  title  for  the  same;  and  unless  the  jury  believe, 
from  the  evidence,  that  the  defendant  has  overcome  this  prima 
facie  case,  and  shown,  to  the  satisfaction  of  the  jury,  that  the 
Thomas  Colwell  who  conveyed  the  land  in  controversy  to 
Adolphus  Colwell  and  the  plaintiff  was  not  the  owner  of  the 
land,  and  did  not  hold  the  title  to  the  same,  they  will  find  for 
the  plaintiff." 

As  we  understand  these  instructions  they  are  not  in  con- 
formity with  the  views  of  the  law  we  have  herein  expressed. 
The  jury  must  have  understood  they  were  required,  notwith- 
standing they  may  have  believed  that  the  defendants  had  made 
out  a  prima  facie  defense,  by  proving  circumstances  of  sufficient 
weight  to  shift  the  burden  of  proof  and  thereby  set  aside  the 
rebuttable  legal  presumption  that  otherwise  would  have  en- 
abled plaintiff  to  recover  without  proving  the  material  fact 
in  issue,  and  on  which  his  case  was  predicated,  nevertheless  to 
return  a  verdict  for  plaintiff,  even  though  the  weight  of  evi- 
dence was  against  him,  unless  the  preponderance  of  proof  was 
so  greatly  in  favor  of  defendants  as  to  satisfy  their  minds,  a 
thing  which  could  only  be  accomplished  by  producing  a  state 
of  moral  certainty,  or  in  other  words,  by  proving  beyond  a 
reasonable  doubt  that  the  son  and  not  the  father  was  intended. 
The  instructions  assume  and  the  record  shows  the  evidence 
was  conflicting;  in  that  state  of  the  case,  it  being  a  civil  suit, 
it  was  required  of  neither  party  more  than  that  it  should  pro- 
duce a  preponderant  weight  of  testimony. 
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These  two  instructions  were,  as  applied  to  the  evidence  be- 
fore the. jury,  erroneous,  and  probably  misled  them. 

The  fourth  instruction  for  plaintiff  was  also  objectionable. 
It  called  special  attention  to  particular  points  in  the  evidence 
which  were  undecisive  and  mere  circumstances,  and  omitted  all 
reference  to  other  and  possibly  more  important  circumstances 
in  proof,  and  thereby  gave  undue  importance  to  the  particular 
points  culled  by  the  instruction. 

The  fifth  instruction  for  appellee  was  argumentative,  involved 
and  difficult  to  apprehend.  The  real  issue  on  trial  was,  as  to 
which  Thomas  Colwell  was  indicated  by  the  deed  from  French, 
and  the  matters  suggested  by  the  instruction  were  of  moment 
only  as  they  did  or  did  not  throw  light  on  that  question.  The 
only  legal  presumption  involved  in  the  case  was  the  one  we 
have  discussed.  The  instruction  recognized  the  fact  that 
father  and  son  had  lived  together  on  the  land  in  dispute,  and 
there  is  no  pretence  to  say  the  possession  or  presence  of  either 
was  adverse  to  the  claim  or  title  of  whichever  of  the  two  was 
invested  with  title.  And  yet,  if  there  was  anything  in  the 
circumstances  or  character  of  the  occupancy  by  either  or  both 
that  would  throw  light  on  the  question  of  the  identity  of  either 
Avith  the  grantee  in  the  French  deed,  then  the  jury  would  have 
a  right  to  consider  such  circumstances  or  character  of  occu- 
pancy, and  deduce  therefrom  any  presumption  of  fact  the 
same  might,  in  their  view,  in  conjunction  with  the  other  proofs 
before  them,  have  justified.  The  statement  in  the  instruction 
that  the  circumstances  mentioned  therein  "created  no  pre- 
sumption "  might  have  been  well  enough  if  it  had  been 
confined  to  a  presumption  of  law  and  accompanied  by  the 
information  that  if  the  circumstances  or  character  of  the  pos- 
session by  both  or  either  tended,  in  the  opinion  of  the  jury,  to 
identify  the  grantee  in  the  deed,  then  they  might  be  consid- 
ered by  the  jury  for  what,  if  anything,  they  deemed  them 
worth.  As  the  instruction  was  given  it  must  have  been  un- 
derstood by  the  jury  as  excluding  from  them  all  consideration 
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of  such  character  and  circumstances  of  occupancy.  The  in- 
struction should  not  have  been  given. 

The  second  instruction  asked  by  appellants  was  properly 
refused.  It  was  to  the  effect  that  the  deed  from  French  afforded 
no  legal  presumption  that  it  was  made  and  delivered  to  Thomas 
Colwell,  the  father.  That  there  is  such  a  presumption  of  law 
has,  as  we  have  seen,  been  frequently  decided  both  in  England 
and  in  this  country,  and  the  doctrine  is  fully  recognized  in 
the  books. 

The  fourth  of  appellants'  instructions  was  also  bad,  and  there 
was  no  error  in  refusing  it.  It  states  one  or  more  circum- 
stances tending  to  prove  the  son  was  intended,  and  then  in- 
structs the  jury  that  if  they  believe  such  circumstances,  then 
"  the  presumption  of  law  is,  that  said  Thomas  Colwell  in  said 
deed  means  Thomas  Colwell  the  younger,  and  in  such  case 
they  should  find  for  defendants."  The  instruction  wholly 
ignores  the  distinction  between  presumptions  of  law  and  pre- 
sumptions of  fact.  The  matters  stated  were  circumstances  of 
proof  which  vested  the  jury  with  a  discretion  to  draw  there- 
from the  inference  sought,  but  they  presented  no  case  that 
required  or  justified  the  court  peremptorily  and  as  matter  of 
law  to  make  such  inference. 

There  was  no  error  in  refusing  appellants'  ninth  instruction. 
Plaintiff  did  not  claim  through  Thomas  Colwell  the  younger, 
and  the  recitals  in  the  latter's  deed  to  Presley  Colwell  were 
not  binding  on  plaintiff,  nor  did  they  have  any  effect  to  estop 
him  from  claiming  the  land.  If  plaintiff  has  title  to  the  land 
in  controversy,  it  is  through  the  deed  of  November  9,  1858, 
from  the  senior  Colwell  to  Adolphus  Colwell  and  plaintiff, 
and  the  title  vested,  if  at  all,  in  the  grantees  in  said  deed, 
then.  We  are  unable  to  appreciate  the  logic  which  would 
make  the  recitals  contained  in  the  deed  of  the  younger  Col- 
well, a  stranger  to  their  title,  executed  to  a  third  party  nearly 
a  year  thereafter,  an  estoppel  to  prevent  their  claiming  through 
their  then  already  accrued  title. 
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Instructions  fourteen  and  fifteen  asked  by  appellants  were 
also  properly  refused.  If  the  conveyance  was  as  a  matter  of 
fact  to  the  elder  Colwell,  then  the  subsequent  deed,  dated 
December  15,  1856,  and  executed  by  the  younger  Colwell  to 
White,  and  in  reference  to  the  delivery  of  which  there  is  a 
conflict  in  the  evidence,  could  convey  no  title  to  White,  even 
if  delivered,  and  there  could,  consequently,  be  no  outstanding 
title  in  White.  It  may  be  that  under  the  circumstances  sug- 
gested by  these  instructions,  Colwell,  Sr.,  could  not,  as  against 
White,  recover  the  land,  but  it  would  not  be  on  the  ground 
of  title  in  White  or  in  Colwell,  Jr.,  but  on  account  of  an  equi- 
table estoppel  growing  out  of  the  matters  in  pais  stated  in  the 
instructions.  But,  as  this  is  a  controversy  to  which  neither 
White  nor  any  one  claiming  from  him  is  a  party,  these  matters 
in  pais  have  no  application  here,  except  as  they  may  shed  light 
on  the  question  of  identity,  and  there  is  no  place  here  for  the 
claimed  estoppel. 

The  matters  set  forth  in  the  eighteenth  of  appellants'  instruc- 
tions were  circumstances  in  evidence  calculated  to  raise  in  the 
minds  of  the  jury  a  presumption  of  fact,  but  the  distinction 
heretofore  suggested  between  such  a  presumption  and  a  pre- 
sumption of  law  was  ignored  in  said  instruction.  The  con- 
clusion sought  to  be  deduced  was  one  of  fact,  to  be  determined 
by  the  jury,  and  not  one  to  be  declared  by  the  court  as  matter 
of  law.  The  instruction  was  also  objectionable  for  the  same 
reason  that  the  fourth  instruction  given  for  plaintiff  was 
vicious. 

The  nineteenth  instruction  asked  was  of  like  character;  it 
also  sought  to  substitute  the  court  for  the  jury,  and  declare  as 
matter  of  law,  from  certain  evidential  facts  a  certain  other 
fact  was  presumed.     It  was  properly  refused. 

The  evidence  in  this  record  impresses  us  that  the  verdict 
of  the  jury  was  against  its  weight.  As  the  case  must  be  sub- 
mitted to  another  jury  and  the  testimony  is  voluminous,  we 
do  not  care  to  discuss  it;  more  especially  so,  as  upon  a  second 
trial  there   may  be  additional   or  variant  proofs.     Upon  the 
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trial  already  had  the  instructions  of  the  court  were  of  such 
character  as  naturally  led  to  and  almost  compelled  the  verdict 
that  was  rendered.  The  instructions  given  cast  an  undue 
burden  of  proof  upon  defendants  and  were  otherwise  calcu- 
lated to  prejudice  their  rights. 

For  the  errors  indicated  the  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Judgment  reversed. 
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ABANDONMENT. 

AS  TO  HOMESTEAD. 

Effect  of  an  abandonment.     See  HOMESTEAD,  4. 

ABATEMENT. 

What  jhust  be  pleaded  in  abatement. 

1.  Of  an  agreement  to  extend  time  of  payment.  An  agreement,  after  the 
maturity  of  a  note  on  a*valid  consideration,  to  extend  the  time  of  pay- 
ment beyond  the  time  when  suit  is  brought  on  the  note,  can  not  be  pleaded 
in  bar  of  the  action,  but  only  in  abatement,  and  therefore  can  not  be 
shown  under  the  general  issue.     Culver  v.  Johnson,  91. 

What  mat  be  so  pleaded. 

2.  Denying  service  of  process,  by  contradicting  officer's  return.  A  corpora- 
tion may  put  in  issue  the  fact  of  the  service  of  process  upon  it  by  plea 
in  abatement,  and  thus  contradict  the  officer's  return,  which  is  only  prima 
facie  evidence  of  the  truth  of  the  facts  therein  recited.    Ibid.  56. 

3.  Former  decision.  So  far  as  the  opinion  in  Protection  Life  Ins.' Co.  v. 
Palmer,  81  111.  88,  holds  that  the  question  whether  a  summons  has  or  has 
not  been  properly  served,  or  served  on  a  proper  person,  can  not  be  raised 
by  plea  in  abatement,  it  is  to  be  regarded  as  obiter  dicta  only,  and  not  as 
designed  to  overrule  prior  decisions,  holding  a  different  rule.     Ibid.  56. 

Time  for  pleading  in  abatement. 

4.  A  plea  in  abatement  must  be  filed  at  the  earliest  opportunity,  and 
before  taking  any  other  step  in  the  case.  It  is  too  late  after  interposing 
an  insufficient  motion  whereby  to  take  advantage  of  the  same  matter. 
Union  National  Bank  of  Chicago  v.  First  National  Bank  of  Centreville,  56. 

ABBREVIATIONS. 
In  fee  bill. 

Do  not  vitiate.     See  FEE  BILL,  1 
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ACCEPTANCE. 

Promise  to  accept  draft. 

1.  A  promise  by  a  party  to  pay  a  draft  on  him  on  presentation,  before 
it  is  sent,  is  equivalent  to  an  acceptance  as  to  the  payee  advancing  money 
on  the  draft.     Second  National  Bank  of  Peoria  v.  Diefendorf,  396. 

ACTIONS. 

Upon  a  quantum  meruit, 

1.  Where  special  contract  is  abandoned.  Where  the  law  affords  a  rem- 
edy in  case  of  a  partial  performance  of  a  contract,  it  is  not  upon  the 
original  contract,  but  upon  a  quantum  meruit  upon  an  implied  promise  to 
pay  so  much  as  the  material  or  labor  is  reasonably  worth  when  delivered 
or  accepted,  as  though  no  contract  had  ever  existed.  When  a  special  con- 
tract is  abandoned  by  consent,  the  effect  is  the  same  as  if  the  materials 
were  delivered  or  labor  done  without  any  special  contract.  Schillo  et  al. 
v.  McFwen,  77. 

Flooding  premises  from  neighbor's  sewer. 

2.  Where  a  party's  sewer  and  catch-basin  have  been  properly  con- 
structed, so  as  to  carry  off  the  water,  and  have  been  kept  in  repair,  he  can 
not  be  held  liable  for  the  damages  an  adjacent  owner  of  premises  may 
sustain  by  water  overflowing  the  basement  of  his  building,  and  a  judg- 
ment holding  such  party  liable  will  be  reversed.  Kohlhammer  v.  Weis- 
bach,  311. 

Where  one  permits  work  to  be  done  without  objection. 

3.  Whether  a  liability  arises -therefrom.  Where  a  party  employs  another 
to  furnish  all  the  materials  and  erect  a  building,  into  whose  hands  the 
whole  matter  is  put,  the  contract  providing  for  changes,  and  contempla- 
ting his  employment  of  others  as  to  parts  of  the  work,  which  he  does,  the 
whole  to  be  done  under  the  supervision  of  an  architect,  and  a  part  of  the 
work  proving  defective  is  taken  out,  and  replaced  by  another  person 
whom  the  contractor  has  had  working  for  him,  the  owner  of  the  building 
will  not  be  held  responsible  to  such  person  so  replacing  the  work  merely 
because  he  saw  him  at  work  and  made  no  objection,  but  hurried  him  on, 
as  he  had  the  right  to  suppose  such  work  was  being  done  under  and  for 
the  contractor.      Campbell  v.  Day  et  al.  363. 

4.  The  doctrine  that  a  party  seeing  work  progress  for  him,  and  making 
no  objection  thereto  to  the  person  doing  the  same,  is  liable  to  the  person 
so  working,  has  no  application  where  the  entire  work  is  contracted  to  and 
placed  under  the  control  of  another,  who  has  the  power  to  employ  whom  he 
pleases.     Ibid.  363. 

Splitting  a  cause  of  action. 

5.  A  plaintiff  can  not  divide  an  entire  demand  or  cause  of  action,  and 
maintain  several  suits  for  its  recovery;  and  a  recovery  for  a  part  of  the 
demand  is  a  bar  to  the  remainder,  if  due  at  the  time  of  the  institution  of 
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ACTIONS.     Splitting  a  cause  of  action.     Continued. 

the  suit.  If  suit  is  brought  on  a  note  payable  in  installments,  it  must  be 
for  all  the  installments  due,  or  they  will  be  barred.  Nickerson  v.  Rock- 
well, 460. 

6.  While  the  various  items  of  an  account,  constitute  but  one  demand, 
and  can  not  be  divided  so  as  to  enable  the  plaintiff  to  maintain  several 
actions  in  any  court,  this  does  not  apply  to  the  case  of  several  promissory 
notes,  which  are  separate  and  distinct  demands;  and  a  party  suing  on 
one  of  them  before  a  justice  of  the  peace  is  not  required  to  bring  in  the 
others,  unless,  when  consolidated,  they  do  not  exceed  the  justice's  juris- 
diction.    Ibid.  460. 

Consolidating  causes  of  action. 

7.  Not  required  at  common  law.     See  JUSTICES  OF  THE  PEACE,  2. 

ADJACENT  OWNERS. 

Injury  to  one  by  act  of  another. 

1.  Of  the  freezing  of  water  thrown  upon  premises  of  another.  Where  a 
railway  company  turns  its  waste  water  from  a  tank,  upon  the  premises 
of  another,  where  it  spreads  and  freezes,  doing  damage  to  the  property  of 
the  owner,  the  company  can  not  claim  exemption  from  liability  on  the 
ground  that  the  freezing  of  the  water  was  an  act  of  nature,  as  such  a 
result  from  its  wrongful  act  might  have  been  foreseen.  To  excuse  from 
liability  for  an  act  of  nature  in  combination  with  the  defendant's  own  act, 
it  must  be  such  as  could  not  have  been  foreseen  and  prevented  by  the 
exercise  of  ordinary  care  and  prudence.  Chicago  and  Northwestern  Rail- 
way Co.  v.  Hoag,  339. 

2.  Where  one  is  in  the  use  of  a  street  for  private  purposes.  Where  a  rail- 
way company  has  been  in  the  habit  of  running  the  waste  water  from  a 
tank,  upon  a  street  of  a  city  for  some  time,  a  party  can  not  acquire  a 
right  of  action  against  the  company  by  going  upon  the  street  under  per- 
mission from  members  of  the  city  council  and  piling  lumber  there  in  such 
manner  that  the  water  from  the  tank  in  its  usual  course  will  flow  upon  it. 
If  the  company,  after  such  use  of  the  street  by  the  party,  should  turn  the 
water  upon  the  street  through  a  different  channel  than  that  in  which  it 
was  accustomed  to  run  before,  and  thereby  cause  damage,  an  action  might 
lie.    Ibid.  339. 

Flooding  of  premises  from  sewer 

3.  No  liability  if  there  be  no  negligence.     See  ACTIONS,  2. 

ADMINISTRATION  OF  ESTATES. 
Limitation. 

On  foreclosure  of  mortgage  against  estate — where  the  debt  is  barred.  See 
LIMITATIONS,  3. 

40—90  III. 
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ADMISSIONS.     See  EVIDENCE,  7;  PLEADING  AND  EVIDENCE,  1. 

AFFIDAVITS. 

For  a  capias  ad  satisfaciendum.     See  CAPIAS,  1. 

TO  OPEN  JUDGMENT  BY  CONFESSION. 

Or  on  default  —  construction  of  the  affidavit.  See  CONFESSION  OF 
JUDGMENT,  3. 

Affidavit  of  merits.     See  PRACTICE,  1,  2. 

AGENCY. 

Proof  of  agent's  authority. 

1.  Whether  sufficient.  A  paper  purporting  to  be  an  authority  from  a 
plaintiff  to  an  attorney  to  make  demand  for  the  possession  of  land  and 
bring  an  action  of  forcible  detainer,  the  attorney  testifying  to  having  pre- 
pared the  writing  and  the  sending  of  the  same  by  mail  to  the  plaintiff  and 
his  receiving  it  back  signed,  will  be  sufficient  proof  of  the  attorney's  au- 
thority to  make  a  demand  in  writing,  in  his  client's  name,  of  land,  before 
bringing  suit  for  its  possession.     Merrin  v.  Lewis,  505. 

Supervising  architect. 

2.  Of  his  authority  to  employ  others  to  do  work.  An  architect  employed 
only  to  supervise  and  direct  the  work  to  be  done  by  a  contractor  and  those 
acting  under  him,  has  no  authority  to  employ  another  to  do  work  on  a 
building  which  the  contractor  has  undertaken  to  do.  Campbell  v.  Day 
et  al.  363. 

Promise  to  an  agent. 

3.  Whether  it  may  be  enforced  by  principal.  The  rule,  that  a  promise  to  an 
agent  is  one  to  the  principal,  upon  which  he  may  maintain  an  action,  is  not 
to  be  applied  to  the  prejudice  of  a  promisor  who  is  ignorant  of  that  rela- 
tion. It  can  not  be  applied  in  behalf  of  an  unknown  principal,  so  as  to 
convert  a  promise  of  indemnity  upon  a  draft,  understood  as  made  to  the 
payee,  into  one  as  made  to  the  drawer,  and  change  the  relation  of  the 
promisor  towards  the  drawer  from  one  of  guarantor  as  supposed,  into 
that  of  principal  debtor.     Second  National  Bank  of  Peoria  v.  Diefendorf  396. 

Sale  of  land  in  payment  of  agent's  own  debt. 

4.  Of  the  rights  of  the  principal.  Where  a  party,  after  the  execution  of 
a  mortgage  upon  a  tract  of  land  to  secure  a  debt  owing  by  him,  conveyed 
the  same  and  various  other  lands  to  his  brother-in-law,  who  gave  him  his 
promissory  notes  for  the  purchase  money  thereof,  and  also  a  power  of  at- 
torney, empowering  him  to  sell  or  lease  any  or  all  of  such  lands,  and  such 
agent  conveyed  the  mortgaged  land  mentioned  to  the  mortgagee  in  dis- 
charge of  the  mortgage  and  mortgage  debt,  and  gave  up  to  his  princi- 
pal a  corresponding  amount  of  his  own  obligations  for  the  purchase  money, 
and  entered  satisfaction  upon  the  record  of  the  mortgage  given  by  the 
principal  to  him  to  secure  the  purchase  money  of  the  lands  sold  the  for- 
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mer,  and  the  agent  and  principal  afterwards  adjusted  their  accounts,  and 
the  lands  remaining  undisposed  of* were  reconveyed  partly  to  the  agent 
and  partly  to  his  wife,  it  not  appearing  the  land  conveyed  to  the  mort- 
gagee of  such  agent  was  worth  more  than  the  incumbrance,  it  was  held, 
that  the  principal  could  not  afterwards  avoid  the  transfer  to  the  mortgagee 
as  against  a  bona  fide  purchaser  from  the  latter,  and  that  even  if  he  could, 
the  satisfaction  of  the  mortgage  would  be  avoided,  and  the  mortgage  still 
remain  a  lien  on  the  premises.     Hemstreet  et  al.  v.  Burdick,  444. 

Purchaser  from  agent. 

5.  Protected  against  fraud  of  agent  on  principal.  Where  an  agent,  duly 
empowered  to  sell  and  convey,  conveys  .his  principal's  land  in  payment 
of  the  agent's  own  debt,  a  bona  fide  purchaser  of  the  land  from  the  grantee, 
without  notice  of  the  misapplication  of  the  purchase  money  or  of  the  fact 
of  the  sale  being  in  payment  of  the  agent's  debt,  will  be  protected.  Ibid. 
444. 

Insurance  agents. 

6.  Of  dealings  with  them  by  the  assured — and  how  far  the  company  bound. 
See  INSURANCE,  8  to  12. 

ALLEGATIONS  AND  PROOFS.     See  PLEADING  AND  EVIDENCE. 

AMENDMENTS. 

Changing  parties  to  suits. 

1.  Where  a  suit  was  brought  before  a  justice  of  the  peace  in  the  name 
of  one  for  the  use  of  another,  on  an  appeal  to  the  circuit  court  an  amend- 
ment may  be  allowed,  under  section  24  of  the  Practice  act  (Rev.  Stat. 
1874,)  by  striking  out  the  name  of  the  nominal  plaintiff  and  permitting, 
the  suit  to  proceed  in  the  name  of  the  beneficial  plaintiff.  McDowell  v. 
Town  et  al.  359. 

2.  This  section  allows  any  and  all  amendments,  in  form  or  substance, 
in  any  process,  pleading  or  proceeding,  which  may  enable  the  plaintiff  to 
sustain  his  action  on  the  claim  on  which  it  was  intended  to  be  brought,  or 
the  defendant  to  make  a  legal  defense.  If  the  opposite  party  is  taken  by 
surprise,  and  is  unprepared  to  meet  the  case  as  made  by  the  amendment, 
he  should  show  that  fact  and  ask  for  a  continuance.     Ibid.  359. 

As  to  the  pleadings. 

3.  To  obviate  variance,  allowable  on  hearing.  A  petition  for  a  mechanic's 
lien  may  be  amended  on  the  hearing  to  obviate  a  variance,  and  this  with- 
out a  continuance,  unless  it  is  made  to  appear  that  the  opposite  party  is 
taken  by  surprise.     Driver  et  al.  v.  Ford  et  al.  595. 

In  judicial  proceedings. 

4.  Generally.  The  statute  allowing  amendments  in  judicial  proceed- 
ings is  liberal,  and  was,  no  doubt,  intended  to  embrace  everything  of  a 
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merely  formal  character  that  will  promote  the  ends  of  justice.     Doty  et  al. 
v.  Colton,  453. 

Affidavit  for  ca.  sa. 

5.  The  circuit  court,  in  its  discretion,  may  permit  the  amendment  of 
an  affidavit  for  a  capias  ad  satisfaciendum  as  to  matters  of  form.  A  mistake 
as  to  the  date  in  the  jurat,  and  a  failure  of  the  notary  administering  the 
oath  to  affix  his  seal,  may  be  corrected  under  leave  of  the  court,  by  stat- 
ing the  true  date  and  attaching  the  officer's  seal.     Ibid.  453. 

Amending  affidavit  of  merits. 

6.  Effect  thereof- — as  waiver  of  alleged  error  in  holding  original  affidavit 
insufficient.     See  PRACTICE,  2. 

Upon  petition  for  mandamus. 

7.  Amendment  of  the  answer — discretionary.     See  MANDAMUS,  3. 
Amendment  of  a  statute. 

8.  Without  a  vote  of  the  people,  where  it,  in  its  original  adoption,  required 
such  vote.     See  STATUTES,  1. 

APPEALS. 

Appeals  from  justices  of  the  peace. 

1.  Time  of  filing  justices'  transcript — as  affecting  jurisdiction  of  circuit 
court.  On  the  trial  of  an  appeal  from  a  justice  of  the  peace,  where  the 
action  is  for  goods  sold  and  delivered  for  a  sum  within  the  jurisdiction 
of  the  justice,  and  the  parties  on  both  sides  appear  and  go  to  trial  with- 
out objection,  the  circuit  court  will  have  jurisdiction,  although  the  justice's 
transcript  may  not  have  been  filed  in  that  court  ten  days  before  the  com- 
mencement of  the  term.     Jarrett  v.  Phillips  et  al.  237. 

2.  The  filing  of  the  justice's  transcript  in  the  circuit  court  ten  days 
before  the  commencement  of  the  term,  in  case  of  an  appeal,  is  not  essen- 
tial to  the  jurisdiction  of  the  circuit  court,  when  the  parties  all  appear 
and  go  to  trial  upon  the  merits  without  objection  for  that  reason.  Ibid. 
237. 

3.  Defendant  appealing  waives  defective  process  and  service.  Where  a  de- 
fendant files  an  appeal  bond,  and  takes  an  appeal  from  a  judgment  ren- 
dered by  a  justice  of  the  peace,  he  thereby  enters  his  appearance  to  the 
action  in  the  circuit  court,  and  by  so  doing  waives  all  defects  in  the  pro- 
cess, the  want  of  process,  and  defects  in  the  service  of  process  or  want  of 
service  before  the  justice.     Buettner  v.  Norton  §  Dickinson  Manf.  Co.  415. 

4.  Jurisdiction  not  dependent  on  return  of  summons  by  the  justice.  The 
neglect  or  failure  of  the  justice  of  the  peace  to  transmit  the  summons 
issued  by  him  to  the  circuit  court,  on  appeal,  with  the  transcript,  impairs 
no  right  of  the  defendant,  and  does  not  deprive  the  circuit  court  of  juris- 
diction to  try  the  case.     Ibid.  415 
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5.  Trial  when  part  of  defendants  appeal.  Where  one  of  two  defendants 
appealed  from  a  judgment  against  both  in  a  proceeding  of  forcible  entry 
and  detainer,  and  no  summons  was  issued  to  the  defendant  not  appealing, 
but  the  record  showed  his  appearance  on  the  trial  and  demurrer  to  the 
evidence  as  to  him,  and  the  direction  of  the  court  to  the  jury  to  find  him 
not  guilty,  and  no  farther  steps  were  taken  against  him,  and  judgment 
rendered  against  the  defendant  appealing,  there  was  held  to  be  no  error. 
Hubner  v.  Feige,  208. 

6.  Dismissal  for  want  of  prosecution.  The  fact  that  a  defendant  who 
has  appealed  from  the  judgment  of  a  justice  of  the  peace  is  not  ready 
for  trial  when  the  case  is  called  on  the  docket,  is  no  sufficient  reason  for 
the  dismissal  of  his  appeal.  In  such  case  he  has  the  right  to  have  the 
plaintiff  prove  his  cause  of  action,  whether  he  has  any  defense  to  make 
or  not,  and  it  is  error  to  dismiss  the  appeal.     Langenham  v.  Stickney,  361. 

7.  Deposition  taken  in  suit  before  justice  may  be  read  on  the  appeal.  See 
DEPOSITIONS,  1. 

Appeals  from  Appellate  Court. 

8.  Certificate  as  to  facts  construed.  Where  the  Appellate  Court,  in  a 
case  appealed  to  this  court,  in  their  certificate  stated,  "as  to  our  finding 
of  facts,  we  hereby  certify  that  we  find  the  facts  as  charged  in  the  bill, 
but  that  said  facts  do  not  entitle  the  complainant  to  equitable  relief,"  it 
was  held  to  mean  the  facts  strictly,  and  not  the  conclusion  of  law  claimed 
from  the  facts.     Gage  et  al.  v.  Evans,  569. 

ASSAULT  AND  BATTERY. 
Jurisdiction. 

1.  The  circuit  court  has  no  original  jurisdiction  in  cases  of  assault  or 
of  assault  and  battery,  it  being  conferred  upon  justices  of  the  peace. 
Ferguson  et  al.  v.  The  People,  510. 

2.  A  defendant  can  not  be  indicted  for  an  assault  and  battery,  nor  can 
a  conviction  be  had  of  such  offense,  under  an  indictment  for  a  riot,  they 
being  two  distinct  offenses.     Ibid.  510. 

Against  railway  company. 

3.  For  ejecting  passenger  from  cars.  Where  a  passenger  lawfully  on  a 
railway  train  conducts  himself  in  an  orderly  and  decent  manner,  and 
pays  or  offers  to  pay  the  fare  fixed  by  the  company,  his  expulsion  from 
the  cars  by  the  conductor  in  a  forcible  manner  is  unjustifiable,  and  being 
so,  the  company  will  be  held  liable  for  an  assault  and  battery  in  a  civil 
action.      Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Bryan,  126. 


ASSESSMENT  OF  DAMAGES. 
Instruction  to  assess  damages. 

When  proper.     See  PRACTICE,  18. 
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ASSIGNMENT. 

Defense  against  assignee — in  equity. 

1.  In  equity,  on  bill  to  foreclose  a  mortgage  by  the  assignee  of  a  note, 
secured  by  trust  deed,  the  mortgagor  may  interpose  any  equitable  defense 
he  has  against  the  original  payee  or  mortgagee  arising  out  of  the  original 
transaction ;  but  this  rule  does  not  extend  to  a  set-off  of  a  debt  clue  from 
the  assignor  to  the  mortgagor,  arising  out  of  a  collateral  or  subsequent 
matter.      Colehour  v.  State  Savings  Institution,  152. 

Assignee  before  maturity. 

2.  Not  protected  when  execution  of  note  was  procured  by  fraud  and  circum- 
vention.    See  FRAUD  AND  CIRCUMVENTION,  1. 

Notice  to  assignee. 

3.  Or  of  facts  to  put  him  on  inquiry.  Where  a  banker  purchases  notes  on 
farmers,  residing  in  the  vicinity,  of  a  stranger  known  to  be  engaged  in 
selling  churns  through  the  country,  the  notes  being  offered  for  sale  at  an 
unusually  large  discount,  the  fact  of  the  proposed  large  discount,  being  a 
suspicious  circumstance,  is  enough  to  put  a  reasonably  cautious  person  on 
inquiry  as  to  the  consideration  of  the  notes,  before  buying.  Auten  et  al. 
v.  Gruner,  300. 

Of  indorsement  in  blank. 

4.  Of  the  right  to  insert  the  contract  as  agreed  upon.    See  GUARANTY.  4. 

5.  Of  parol  evidence  to  show  the  character  of  liability  assumed.  See  IN- 
DORSEMENT, 1,  2. 

ATTORNEY  AT  LAW. 
Of  his  authority. 

Whether  sufficiently  shown.     See  AGENCY,  1. 

BANKRUPTCY. 

Of  a  new  promise. 

1.  To  revive  the  debt.  The  promise  by  which  a  discharged  debt  of  a 
bankrupt  is  revived,  must  be  clear,  distinct  and  unequivocal.  It  may  be 
an  absolute  or  a  conditional  promise,  but  in  either  case  it  must  be  une- 
quivocal, and  the  occurrence  of  the  condition  must  be  averred  if  the 
promise  be  conditional.     St.  John  v.  Stephenson,  82. 

BETTING  ON  ELECTIONS. 
The  wager  illegal. 

1,  A  bet  on  the  result  of  an  election,  and  the  agreement  growing  out 
of  the  same,  for  the  stakeholder  to  pay  the  moneys  deposited  with  him  to 
the  winner,  is  illegal  and  void.     Petillon  v.  Hippie,  420. 

Jurisdiction  in  chancery. 

2.  To  avoid  wager  on  election.     See  CHANCERY,  13. 
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BILLS  OF  EXCEPTIONS.    See  EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS, 

3  to  7. 

BOUNTY  TO  SOLDIERS. 
Resolutions  of  county  board. 

1.  How  construed.  A  resolution  of  a  board  of  supervisors,  for  the  pay- 
ment of  a  bounty  of  $100  to  all  residents  of  the  county  who  had  enlisted 
in  the  military  service  of  the  United  States  under  either  of  the  calls  for 
300,000  men,  or  under  the  call  for  200,000,  or  who  should  enlist  up  to  a 
given  day,  passed  in  February,  1864,  does  not  apply  to  and  embrace  vol- 
unteers who  enlisted  prior  to  these  calls.  Greenwood  v.  DeKalb  County, 
600. 

2.  A  subsequent  resolution  extending  the  bounty  provided  in  the  prior 
resolution  "to  all  who  have  enlisted  in  the  service  of  the  United  States 
for  the  period  of  three  years  prior  to  this  date,"  was  held  only  to  embrace 
volunteers  from  the  county,  and  only  such  as  had  volunteered  under  the 
two  calls  named  in  the  prior  resolution,  and  not  one  who  had  enlisted  in 
1861.     Ibid.  600. 

Want  of  consideration. 

3.  For  promise  to  pay.  A  resolution  of  a  board  of  supervisors,  prom- 
ising to  pay  a  bounty  to  persons  who  had  previously  enlisted  in  the  mili- 
tary service  of  the  United  States  in  the  late  civil  war,  without  any  assu- 
rance of  a  bounty  before  enlisting,  will  create  no  indebtedness,  for  want 
of  a  consideration  to  support  the  promise,  and  for  the  want  of  legal 
authority  in  the  board  to  make  the  same.     Ibid.  600. 

Volunteer  to  be  properly  credited. 

4.  The  act  of  January  18,  1865,  in  relation  to  the  payment  of  bounties 
by  counties  to  volunteers  in  the  military  service  of  the  United  States, 
only  authorized  the  levy  of  a  tax  to  pay  indebtedness  that  had  been  or 
might  be  incurred  for  bounties  to  volunteers  who  had  or  should  enlist,  and 
be  credited  to  the  quota  of  the  county.  Therefore,  a  declaration  in  a  suit 
against  a  county  to  recover  such  bounty  is  fatally  defective  if  it  does  not 
aver  that  the  plaintiff's  enlistment  was  credited  to  the  county.     Ibid.  600. 

BURDEN  OF  PROOF.     See  EVIDENCE,  19  to  23. 

BURNT  RECORDS  ACT. 

Of  the  petition  to  restore  record  of  judgment. 

1.  Its  requisites.  Where  a  petitioner  to  restore  the  record  of  a  judg- 
ment destroyed  by  fire,  shows  in  his  petition  that  the  judgment  was  in 
his  favor,  this  will  sufficiently  show  his  interest  and  right  to  file  the  peti- 
tion.    Russell  et  al:  v.  Lillja,  327. 

2.  The  petition  in  such  case  need  not  specifically  aver  that  the  destruc- 
tion of  the  record,  if  not  restored,  will  result  in  damage  to  the  petitioner. 
That  is  sufficiently  shown  by. a  statement   that  he  is  the  plaintiff  in  the 
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BURNT  RECORDS  ACT. 

Of  the  petition  to  restore  record  of  judgment.     Continued. 

judgment,  payment  of  which  can  not  be  enforced  until  its  restoration. 
Russell  et  al.  v.  Lillja,  327. 

3.  The  petition  must  state  substantially  what  the  record  sought  to  be 
restored  contained,  but  it  is  not  required  to  state  it  in  hcec  verba,  or  in 

.minute  detail.     Ibid.  327. 

4.  A  petition  to  restore  the  record  of  a  judgment  which  alleges  that 
there  was  a  declaration  in  assumpsit  on  a  promissory  note  made  by  the 
defendant  payable  to  the  plaintiff,  an  appearance  of  the  defendant  by 
attorney  in  fact,  a  warrant  of  attorney  filed,  and  its  execution  duly 
proved,  a  cognovit  filed  confessing  the  action  and  plaintiff's  damages,  and 
an  order  of  court  reciting  these  facts  and  rendering  judgment  for  the 
amount,  and  awarding  execution,  shows  the  substance  of  a  good  record 
and  judgment  by  confession.  The  contents  of  the  declaration,  or  a  de- 
scription of  the  note  as  to  date,  amount,  time  of  payment,  rate  of  interest, 
etc.,  are  not  essential  to  be  stated  in  the  petition  in  this  character  of  cases. 
Ibid.  327. 

5.  It  is  not  essential  that  a  petition  to  restore  the  record  of  a  judg- 
ment by  confession  should  state  the  name  of  the  attorney  who  entered  the 
defendant's  appearance  and  filed  the  cognovit,  the  substance  of  the  mat- 
ter being  the  appearance  by  attorney,  whether  his  name  appears  in  the 
order  or  is  omitted.     Ibid.  327. 

6.  Where  the  record  of  a  judgment  by  confession  is  sought  to  be  re- 
stored after  its  destruction,  only  so  much  need  be  stated  in  the  petition  as 
shows  the  court  had  jurisdiction  of  the  parties  and  of  the  subject  matter. 
and  that  the  matter  was  adjudicated,  finding  the  sum  confessed  as  owing 
to  the  plaintiff,  and  a  recovery  and  award  of  execution.     Ibid.  327. 

Restoring  records,  etc.,  of  suits. 

7.  Extent  of  restoration  required.  Where  the  files  and  papers  in  a  suit 
to  foreclose  a  mortgage  are  destroyed  by  fire,  it  will  be  a  sufficient  resto- 
ration of  the  files  if  the  complainant  restores  his  bill  as  to  all  the  defend- 
ants who  were  made  parties,  and  the  only  defendants  objecting  re-file 
their  answers.  It  is  not  necessary  to  restore  papers  as  to  persons  admit- 
ted to  defend  as  purchasers  from  the  mortgagor  pendente  lite,  if  they  are 
allowed  to  present  their  rights  by  a  supplemental  and  cross-bill.  Chick- 
ering  et  al.  v.  Fullerton,  520. 

8.  Where  a  suit  is  pending  and  has  not  resulted  in  a  judgment,  it  is 
necessary  to  restore  all  the  papers  and  files,  not  only  in  substance,  but  in 
form,  after  their  loss  or  destruction,  but  in  that  case  literal  copies  are  not 
required  of  the  originals,  but  only  such  as  are  proper  in  the  proceeding. 
Russell  et  al.  v.  Lillja,  327. 
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CAPIAS  AD  SATISFACIENDUM. 
Of  the  affidavit, 

1.  Whether  sufficient.  An  affidavit  for  a  capias  ad  satisfaciendum  upon  a 
judgment,  which  sets  forth,  in  detail,  such  facts  as  show  the  defendants 
had  property  liable  to  execution  in  favor  of  the  plaintiff,  and  fraudulently 
concealed  and  withheld  the  same  after  demand,  is  sufficient  to  authorize 
the  issuing  of  the  writ.     Doty  et  al.  v.  Colton,  453. 

2.  Amendment  of  the  affidavit— whether  allowed.    See  AMENDMENTS,  5 

CARRIERS. 

Limiting  liability  by  a  receipt. 

1.  Where  no  receipt  is  given  at  the  time  a  package  is  delivered  to  an 
express  company  for  transportation,  the  company  can  not  limit  its  liabil- 
ity by  a  receipt  afterwards  given,  when  the  proof  negatives  all  presump- 
tion of  any  knowledge  on  the  part  of  the  shipper  that  the  receipt  con- 
tained a  clause  limiting  the  carrier's  liability,  or  that  the  carrier  claimed 
any  such  limitation.     American  Express  Co.  v.  Spellman,  455. 

Delay  in  unloading  vessel. 

2.  Duty  and  liability  of  consignee.    See  SHIPPING,  1  to  4. 

CHANCERY. 
Pleading  in  chancery. 

1.  Of  the  bill: —  Where  the  complainant  undertakes  to  anticipate  a  defense 
by  alleging  a  state  of  facts  designed  to  show  its  invalidity,  he  will  relieve 
his  adversary  from  specifically  setting  up  his  defense,  and  authorize  him 
to  accept  the  issue  presented  and  limit  his  allegations  and  proofs  to  that 
issue.     Eldridge  v.  Pierce  et  al.  474. 

2.  Bill  to  foreclose — as  to  homestead  right.  Where  a  complainant,  seek- 
ing to  foreclose  a  mortgage,  in  his  bill  alleges  that  the  premises,  at  the 
time  of  the  execution  of  the  mortgage,  were  occupied  by  the  mortgagor 
and  his  wife  and  family  as  a  homestead,  and  seeks  to  avoid  the  right  by 
charging  a  subsequent  abandonment  of  the  premises  after  the  execution 
of  a  second  mortgage,  he  can  not  be  allowed  to  urge  that  the  answer  of 
the  second  mortgagee  does  not  set  tip  such  facts  as  to  clearly  show  the 
existence  of  the  mortgagor's  right  of  homestead.  The  second  mortgagee 
may  act  on  such  admission  in  the  bill,  and  controvert  the  question  of 
abandonment  and  its  effect  on  the  rights  of  the  parties.     Ibid.  474. 

Want  of  proper  parties. 

3.  Not  ground  for  dismissal.  A  bill  to  enjoin  the  levy  and  collection  of 
a  tax  to  pay  a  debt  incurred  by  a  city,  in  excess  of  its  authority,  should 
not  be  dismissed  because  the  creditor  of  the  city  is  not  a  party  to  the  suit. 
The  bill  should  be  retained,  in  order  that  the  proper  parties  may  be  made 
to  it.     Howell  et  al.  v.  City  of  Peoria,  104. 
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CHANCERY.      Continued. 
Creditor's  bill. 

4.  What  assets  may  be  reached.  A  creditor's  bill  will  not  lie  to  reach 
assets  of  the  debtor  which  the  latter  can  not  recover  in  an  action  in  his 
own  name.     Bonte  v.  Cooper  et  al.  440. 

5.  As  to  set-off  against  debtor.  A  creditor's  bill  can  not  be  sustained 
against  one  having  money  in  his  hands  belonging  to  the  judgment  debtor, 
or  who  is  indebted  to  him,  where  such  person  has  a  claim  against  the 
judgment  debtor  which  he  would  be  entitled  to  set  off  in  an  action  by 
the  debtor  against  him.     Ibid.  440. 

6.  Where  money  is  paid  by  apui'chaserof  land  to  the  agent  of  his  vendor, 
under  the  contract  of  purchase,  which  money  is  retained  by  the  agent 
until  a  further  sum  shall  be  paid  so  as  to  complete  an  installment,  and 
not  credited  on  the  contract  for  that  reason,  and  no  forfeiture  has  been 
declared  under  a  clause  authorizing  the  same,  time  being  made  essential, 
the  money  so  paid  can  not  be  reached  on  creditor's  bill  against  the  vendee 
making  the  payment.  The  vendee,  under  such  circumstances,  could  not 
recover  back  the  payment  from  the  agent  of  the  vendor,  and  his  creditors 
occupy  no  better  position.     Ibid.  449. 

Specific  performance. 

7.  Rests  in  sound  discretion.  It  is  a  settled  principle,  that  a  specific  per- 
formance of  a  contract  is  not  to  be  decreed  as  a  matter  of  course  because 
a  legal  contract  is  shown  to  exist,  but  it  rests  entirely  in  the  discretion  of 
the  court,  upon  a  view  of  all  the  circumstances  of  the  case.  Chicago  and 
Alton  Railroad  Co.  et  al.  v.  Schozneman  et  al.  258. 

8.  Whether  granted  generally.  Where  the  effect  of  a  specific  performance 
would  be  to  impose  upon  the  defendants  a  large  expenditure  and  heavy 
burden,  and  inconvenience  to  public  interests,  without  any  practical  bene- 
fit to  the  other  party,  a  court  of  equity,  ?n  the  exercise  of  its  discretion, 
will  refuse  to  decree  it,  and  leave  such  other  party  to  whatever  remedy 
he  may  have  at  law  for  a  breach  of  the  contract.      Ibid.  258. 

9.  To  compel  a  railway  to  construct  a  draw-bridge.  Where  a  railroad 
company,  in  consideration  of  the  grant  of  a  right  of  way  over  real  estate, 
covenanted  with  the  owners  of  the  land,  their  heirs  and  assigns,  to  con- 
struct a  draw-bridge  on  its  track  at  a  certain  point,  and  maintain  the 
same,  so  as  to  admit  vessels  from  a  river  through  a  contemplated  slip  or 
canal,  and  it  appeared  that  owing  to  an  agreement  made  by  certain  owners 
of  the  land  afterwards,  the  slip  or  canal  to  the  river  could  not  be  made 
continuous,  so  as  to  be  of  avail  for  canal  purposes  to  the  complainants 
who  had  succeeded  to  a  part  of  the  land,  so  that  a  draw-bridge  would  not 
subserve  the  end  designed  by  the  original  contract,  and  the  effect,  of  spe- 
cifically enforcing  the  agreement  would  be  to  seriously  embarrass  the 
railway  company  in  its  business,  delay  trains  and  endanger  their  safety, 
and  from  the  large  number  of  cars  and  locomotives  daily  passing  over  the 
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CHANCERY.     Specific  Performance.     Continued. 

bridge,  would  be  a  serious  public  detriment,  a  decree  of  specific  per- 
formance against  the  company  was  refused.  Chicago  and  Alton  Railroad 
Co.  et  al.  v.  Schceneman  et  al.  258. 

10.  Laches — generally.  To  have  the  specific  performance  of  a  contract 
decreed  the  complainant  must  have  shown  himself  ready,  desirous,  prompt 
and  eager  to  perform  on  his  part.  He  can  not  be  allowed  to  lie  by  an 
unreasonable  time,  waiting  to  see  if  the  contract  will  prove  an  advan- 
tageous one  or  not.     Marshall  v.  Perry  et  al.  289. 

11.  Delay  in  making  payment — in  the  particular  case.  In  June,  1854, 
three  persons  purchased  a  body  of  land  for  purposes  of  speculation.  One 
of  them  furnished  the  money  for  the  purchase, — the  title  was  taken  in  the 
name  of  another  of  them  for  convenience  in  selling,  and  all  were  to  share 
equally  in  the  transaction  upon  the  reimbursement  of  the  party  advancing 
the  money  by  the  other  two,  in  a  short  time.  In  September,  1854,  one  of 
the  parties  in  interest  gave  his  note  for  his  one-third  of  the  original  pur- 
chase money,  payable  three  months  after  date,  to  him  who  made  the  ad- 
vance. In  August,  1859,  the  maker  of  this  note  assigned  his  interest  in 
the  contract  to  another,  the  latter  assuming  the  payment  of  the  note,  and 
in  December  of  the  same  year  a  new  note  was  given  in  lieu  of  the  other, 
which  had  not  been  paid,  the  new  note  being  payable  in  one  year,  and  an 
agreement  by  the  assignee  and  his  assignor  that  if  this  note  should  not 
be  paid  at  maturity,  the  interest  so  acquired  by  the  assignee  in  the  lands 
might  be  conveyed  by  the  trustee  holding  the  legal  title  to  the  payee  of 
the  note.  This  second  note  also  remained  unpaid  until  February,  1869,  a 
period  of  about  nine  years,  when  the  assignee  mentioned  filed  a  bill  for 
specific  performance:  Held,  that  after  such  delay  in  the  payment  of  the 
note,  the  relief  was  properly  refused.     Ibid.  289. 

Removing  cloud  upon  title. 

12.  On  a  bill  in  equity  to  remove  a  cloud  from  the  complainant's  title 
to  land,  an  equitable  title  is  all  that  is  required  to  support  the  allegation 
of  ownership  of  the  title.     Hemstreet  et  al.  v.  Burdick,  444. 

Betting  on  elections. 

13.  Chancery  will  set  aside  contracts  on  wager.  Courts  of  chancery  will 
assume  jurisdiction  to  restrain  the  enforcement  of  unexecuted  contracts 
founded  on  wagers  or  bets  prohibited  by  law.     Petition  v.  Hippie,  420. 

14.  Requisites  of  a  bill  to  avoid  wager  on  election.  A  bill  to  restrain  a 
stakeholder  from  paying  over  money  deposited  with  him  by  the  complain- 
ant, on  a  bet  on  the  result  of  an  election,  and  to  compel  its  return,  should, 
in  clear  and  unequivocal  terms,  show  that  the  stake  is  still  in  the  hands 
of  the  defendant,  and  that  he  refuses  to  return  the  same,  after  demand. 
Ibid.  420. 
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CHANCERY.     Continued. 
Preserving*the  evidence. 

15.  When  necessary.  A  decree  of  foreclosure,  so  far  as  it  allows  a  so- 
licitor's fee,  under  a  clause  in  the  mortgage,  will  be  reversed,  if  the  evi- 
dence on  which  it  is  allowed  is  not  preserved  in  the  record.  Mulvey  et  at. 
v.  Johnson,  457. 

CHATTEL  MORTGAGES.     See  MORTGAGES,  17,  18,  19. 

CLOUD  UPON  TITLE.     See  CHANCERY,  12. 

CONFESSION  OF  JUDGMENT. 
Of  the  pleadings. 

1.  Declaration  and  cognovit  not  essential.  The  filing  of  a  declaration 
and  cognovit  is  not  essential  to  a  judgment  by  confession.  It  is  sufficient 
if  a  power  of  attorney  to  confess  judgment  is  filed  and  properly  proved, 
and  the  attorney  in  fact  in  open  court  confesses  the  amount  due,  and  con- 
sents that  judgment  for  that  amount  shall  be  entered  against  the  defend- 
ant without  either  declaration  or  cognovit.  The  record  need  not  show 
the  name  of  the  attorney  appearing  and  confessing,  though  it  is  more 
formal  that  it  should.     Russell  et  al.  v.  Lillja,  327. 

Opening  the  judgment — stay  of  proceedings. 

2.  Where  judgment  is  entered  by  confession  upon  a  note  under  a  war- 
rant of  attorney,  the  proceedings  under  the  judgment  will  not  be  stayed 
to  await  the  result  of  an  issue  on  motion  to  open  the  judgment  and  allow 
a  defense,  by  way  of  set-oflf,  for  services  rendered  by  the  maker  of  the 
note,  when  the  affidavit  in  support  of  the  motion  does  not  show  that  ser- 
vices of  any  material  value  have  been  rendered  since  the  execution  of 
the  power  to  confess  judgment.     Gross  v.  Weary,  256. 

Affidavit  to  open  judgment. 

* 

3.  Of  its  construction.  In  applications  to  set  aside  judgments  entered 
by  default  or  entered  in  ex  parte  proceedings,  affidavits  in  support  of  such 
applications  are  to  be  construed  most  strongly  against  the  party  making 
the  application.  It  is  not  sufficient  to  state  facts  from  which,  if  proved 
on  trial,  a  defense  might  be  inferred.      Crossman  v.   Wohlleben,  537. 

Waiver  of  set-off. 

4.  By  execution  of  power  to  confess  judgment.     See  SET-OFF,  2. 

CONFLICT  OF  LAWS. 
Foreclosure  in  Federal  court. 

Decree  of  sale  without  redemption — effect  upon  the  statutory  right  to  redeem. 
See  MORTGAGES,  12. 
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CONSIDERATION. 

Want  of  consideration. 

1.  As  to  change  in  contract.  An  executory  agreement  in  writing  with- 
out any  new  consideration,  to  reduce  the  rent  secured  to  be  paid  by  a 
lease,  is  a  mere  nudum  pactum,  and  not  binding  on  the  lessor.  Loach  v. 
Farnum  et  al.  368. 

2.  Effect  as  to  promise  to  give  credit  on  note.  Where  a  party  has  waived 
his  right  to  a  set-off  against  a  note  by  the  execution  of  a  cognovit  to  con- 
fess judgment  on  the  note,  a  subsequent  promise  of  the  payee  to  give 
credit  on  the  note  for  any  matter  of  set-off  known  to  be  existing  at  the 
time  of  the  giving  of  the  cognovit,  is  but  a  nudum  pactum,  and  binding  in 
conscience  only.     Gross  v.   Weary,  256. 

3.  For  promise  of  a  county  to  pay  soldiers'  bounty.  See  BOUNTY  TO 
SOLDIERS,  3. 

Of  its  sufficiency. 

4.  Of  notes  given  in  lieu  of  note  of  a  prior  firm.  Where  parties  suc- 
ceeding in  a  partnership  to  all  the  rights  and  liabilities  of  a  former  firm, 
give  new  notes  in  lieu  and  satisfaction  of  a  debt  of  such  firm,  the  pay- 
ment of  which  they  had  assumed,  their  liability  to  pay  the  debt  will  be  a 
sufficient  consideration  to   sustain  the  notes.     Silverman  v.  Chase,  Exr.  37. 

5.  To  support  a  guaranty.     See  GUARANTY,  1. 
Failure  of  consideration. 

6.  Omission  to  surrender  old  notes  where  new  notes  are  given.  Where  new 
notes  are  given  by  a  firm  in  place  of  an  old  note  of  a  prior  firm,  the  pay- 
ment of  which  the  new  firm  had  assumed,  under  a  contract  that  a  third 
person  should  also  sign  the  new  notes,  upon  which  the  old  note  should  be 
surrendered,  and  the  makers  fail  to  procure  the  signature  of  such  third 
person,  the  creditor   may  treat  the  new  notes  as   additional  security  for 

.  his  claim,  and  his  failure  to  surrender  the  old  note,  not  being  inconsistent 
with  the  contract,  will  not  constitute  a  failure  of  the  consideration  of  the 
new  notes.     Silverman  v.  Chase,  Exr.  37. 

7.  As  to  satisfaction  of  mortgage  by  agents  sale,  when  sale  is  repudiated. 
Where  the  agent  of  the  owner  of  land  upon  which  there  is  an  incumbrance 
by  mortgage,  given  by  the  agent  while  the  owner,  conveys  the  land  under 
a  power  of  attorney  to  sell,  in  satisfaction  of  the  mortgage  and  in  payment 
of  the  debt,  if  the  principal  repudiates  the  act  and  seeks  to  hold  the  land 
for  want  of  authority  in  the  agent,  the  consideration  for  the  release  of 
the  mortgage  will  fail,  and  there  will  be  no  release  or  satisfaction. 
Hemstreet  et  al.  v.  Burdich,  444. 

CONSIGNEE. 

Delay  in  discharging  cargo  of  vessel. 

Duty  and  liability  of  consignee.     See  SHIPPING,  1  to  4. 
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CONSOLIDATING  CAUSES  OF  ACTION. 
In  suits  before  justices. 

And  at  common  law.     See  JUSTICES  OF  THE  PEACE,  1,  2. 

CONSPIRACY.     See  CRIMINAL  LAW,  2,  3,  4. 

CONSTITUTIONAL  LAW. 
Rule  of  interpretation. 

1.  Constitutions  are  not  to  be  interpreted  according  to  the  words  used 
in  particular  clauses.  The  whole  must  he  considered  with  a  view  to 
ascertain  the  sense  in  which  the  words  were  employed,  and'  its  terms 
must  be  taken  in  their  ordinary  acceptation,  because  they  are  presumed 
to  have  been  so  understood  by  the  framers,  and  by  the  people  who  adopted 
it.      Wilcox  et  al.  v.  The  People  ex  rel.  Lipe  et  al.  186. 

Tax  collector's  report. 

2.  As  evidence.  The  statute  making  the  collector's  report  to  the  county 
court,  on  application  for  judgment  against  lands  for  taxes,  prima  facie 
evidence  that  all  the  requirements  of  the  law  have  been  complied  with  in 
the  assessing  and  levying  of  the  taxes  therein  returned  as  unpaid,  is  not 
unconstitutional.     Burbank  et  al.  v.  The  People  ex  rel.  554. 

Municipal  taxation. 

3.  To  whom  the  power  may  be  granted.     See  TAXATION,  5,  6. 
Appointment  and  removal  of  officers. 

4.  Of  the  power  of  the  Governor,  in  that  regard.  See  OFFICE  AND 
OFFICERS,  3  to  11.  ' 

South  Park  Commissioners — filling  vacancies. 

5.  Statute  authorizing  vacancies  to  be  filled  by  circuit  judges  not  unconstitu- 
tional.    See  OFFICE  AND  OFFICERS,  12. 

Appointment  of  municipal  officers. 

6.  By  what  department  of  the  government  allowable.     See  OFFICE  AND 
OFFICERS,  13. 

Of  the  additional  circuit  judges. 

7.  Constitutionality  of  the  act  creating  them.     See  JUDICIARY,  1. 
Amendment  of  statutes. 

8.  Without  a  vote  of  the  peoph,  when  the  validity  of  the  law,  originally, 
depended  on  such  vote.     See  STATUTES,  1. 

CONTINUING  INJURY. 

Of  damages  accruing  after  action  brought.     See  MEASURE  OF  DAM- 
AGES, 8,  9. 

CONTRACTS. 

Whether  a  contract  will  be  implied. 

1.  For  services  rendered  by  one  living  in  the  family.  Where  one  person 
goes  to  reside  with  another  as  a  member  of  his  family,  working  only  wher 
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CONTRACTS,     Whether  a  contract  will  be  implied.     Continued. 

it  suits  him,  and  receives  all  the  attentions  due  to  that  relation,  without 
charge  for  his  board  and  lodging  and  the  care  taken  of  him  when  in  ill  or 
feeble  health,  he  can  not,  on  breaking  off  his  relations,  be  allowed  to 
charge  and  recover  compensation  for  every  little  service  rendered.  Dun- 
lap  v.  Allen,  108. 

2.  Where  two  parties  understand  they  are  mutually  receiving  and 
rendering  favors,  with  no  present  design  to  make  them  pecuniary  charges 
against  each  other,  the  relative  value  of  their  acts  and  services  becomes 
immaterial,  and  neither  can  recover  of  the  other  for  those  performed  by 
him.     Ibid.  108. 

3.  Where  a  person  goes  to  live  in  the  family  of  another,  with  the  un- 
derstanding that  he  is  simply  to  go  and  come  as  he  pleases  and  work  as 
he  pleases,  and  be  treated  and  entertained  as  a  member  of  the  family, 
there  is  no  presumption  that  he  intends  to  charge  for  what  he  does,  nor 
that  he  is  to  be  charged  for  what  he  receives.  If  he  designs  to  change 
this  relation,  he  must  fully  notify  the  opposite  party.     Ibid.  108. 

Whether  express  or  implied. 

4.  If  a  contract  of  employment  fixes  the  services  to  be  performed,  but 
does  not  fix  the  compensation  therefor,  the  party  rendering  the  service 
may  recover  its  reasonable  value,  and  this  will  not  be  an  express  and  im- 
plied contract  existing  for  the  same  thing.  The  thing,  in  such  case,  is  the 
amount  of  compensation  as  to  which  the  contract  is  not  express,  but  im- 
plied.    Phillips  v.  Roberts,  492. 

What  is  an  express  contract. 

5.  Within  the  mechanic's  lien  law.     See  LIENS,  8. 
Contract  by  letter. 

6.  A  letter  written  in  reply  to  an  offer,  which  restates  the  terms  of  the 
offer,  but  with  some  variations,  though  slight,  can  not  be  regarded  as  the 
consummation  of  a  contract,  and  requires  an  acceptance  upon  the  terms 
thus  stated,  and  until  unequivocally  accepted,  is  only  a  mere  proposition 
or  offer.     Maclay  v.  Harvey,  525. 

7.  Where  a  person  makes  an  offer  by  post,  asking  for,  or  Avhere  from 
the  nature  of  the  business  he  has  a  right  to  expect,  an  answer  by  return 
mail,  the  offer  can  only  endure  for  a  limited  time,  and  the  making  of  it  is 
accompanied  by  an  implied  stipulation  that  the  answer  shall  be  by  return 
mail,  and  if  that  implied  stipulation  is  not  satisfied,  the  person  making 
the  offer  is  released  from  it.     Ibid.  525. 

8.  Where  a  person  sent  by  letter  an  offer  to  engage  the  plaintiff  as  a 
trimmer  in  his  millinery  shop,  asking  for  a  prompt  reply,  which  letter 
was  received  by  the  plaintiff  on  the  22d  day  of  March,  which  she  answered 
by  postal  card  on  the  next  day,  accepting  the  offer,  and  which,  if  then 
mailed,  would  have  reached  the  defendant  on  the  24th,  but  which  she  gave 
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to  a  "boy  to  mail,  who  neglected  to  mail  it  until  the  25th,  it  was  held,  that 
the  defendant  was  not  bound  by  his  offer,  the  plaintiff  not  having  mailed 
notice  of  her  acceptance  in  sufficient  time,  nor  was  he  bound,  after  receiv- 
ing her  answer,  to  notify  her  that  her  acceptance  had  not  been  signified 
in  time — and  his  intention  afterwards  to  accept  her  services,  and  attempt 
to  see  her,  not  having  having  been  acted  on,  would  not  change  the  rule 
of  law.     Maclay  v.  Harvey,  525. 

9.  The  negligence  of  a  party's  agent  in  mailing  her  letter  accepting 
an  offer  to  employ  the  writer  of  the  letter,  is  her  own  negligence,  and  the 
writer  must  bear  the  consequence  of  the  delay  in  her  agent  in  mailing  the 
same.     Ibid.  525. 

Whether  a  contract  of  sale. 

10.  Or  a  mere  offer  to  sell.  A  memorandum  written  on  defendant's 
books,  reciting,  "  sold  to  N.  W.  a  bill  of  lumber  to  complete  a  house  for 
himself,  at  the  following  prices,  providing  he  builds  this  fall  or  wishes  to 
get  the  lumber  this  fall,"  naming  different  kinds  of  lumber  and  the  price 
per  thousand,  but  no  quantity  of  either  kind,  and  signed  by  N.  W.,  con- 
stitutes no  contract  of  sale  of  any  lumber.  It  is  but  a  mere  offer  or  propo- 
sition, not  binding  on  either  before  notice  of  acceptance;  and  the  payment 
of  money  in  advance,  without  an  acceptance  of  the  offer,  does  not  change 
the  rule.     Smith  et  al.  v.   Weaver,  392. 

11.  Where  a  lumber  dealer  makes  an  offer  to  furnish  lumber  for  a 
building  at  stated  prices,  and  receives  money  on  the  same,  but  the  contract 
is  never  closed  by  an  acceptance  of  the  offer,  though  a  portion  of  the  lum- 
ber is  delivered,  and  the  other  party  concludes  not  to  build,  and  demands 
a  return  of  his  money,  the  dealer  may  treat  such  lumber  as  has  been  ob- 
tained as  sold  at  ihe  prices  named,  or  withdraw  his  offer  and  charge  what 
the  lumber  sold  is  reasonably  worth,  and  retain  enough  of  the  money  for 
its  payment,  but  can  not  keep  the  balance.     Ibid.  392. 

Furnishing  customer  to  borrow  money. 

12.  If  a  defendant  agrees  to  pay  the  plaintiff  a  part  of  the  commissions 
he  may  be  able  to  obtain  from  customers  the  latter  may  bring  to  borrow 
money,  and  promises  to  pay  $50  in  a  particular  case,  where  a  loan  is  made 
to  a  customer  sent  by  the  plaintiff,  he  will  be  bound  to  pay  the  same, 
whether  the  loan  was  effected  through  the  efforts  of  the  plaintiff  or  not. 
Under  such  a  contract  the  plaintiff  is  only  required  to  bring  to  the  defend- 
ant applicants  for  loans,  leaving  the  latter  to  negotiate  them.  Phillips  v. 
Roberts,  492. 

What  constitutes  a  loan. 

12.  In  June,  1854,  three  persons  purchased  a  body  of  land  for 
purposes  of  speculation.  One  of  them  fuimished  the  money  for  the  pur- 
chase,— the  title  was  taken  in  the  name  of  another  of  them  for  conve- 
nience in  selling,  and  all  Avere  to  share  equally  in  the  transaction  upon 
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the  reimbursement  of  the  party  advancing  the  money  by  the  other  two, 
in  a  short  time.  In  September,  1854,  one  of  the  parties  in  interest  gave 
his  note  for  his  one-third  of  the  original  purchase  money,  payable  three 
months  after  date,  to  him  who  made  the  advance.  In  August,  1859,  the 
maker  of  this  note  assigned  his  interest  in  the  contract  to  another,  the 
latter  assuming  the  payment  of  the  note,  and  in  December  of  the  same 
year  a  new  note  was  given  in  lieu  of  the  other,  which  had  not  been  paid, 
the  new  note  being  payable  in  one  year,  and  an  agreement  by  the  assignee 
and  his  assignor  that  if  this  note  should  not  be  paid  at  maturity,  the 
interest  so  acquired  by  the  assignee  in  the  lands  might  be  conveyed  by 
the  trustee  holding  the  legal  title  to  the  payee  of  the  note.  This  second 
note  also  remained  unpaid  until  February,  1869,  a  period  of  about  nine 
years,  when  the  assignee  mentioned  filed  a  bill  for  specific  performance: 
Held,  the  transaction  mentioned  could  not  be  construed  as  a  loan  of  one- 
third  the  purchase  money  originally  advanced,  by  the  party  making  the 
advance,  to  the  party  who  was  to  have  a  third  interest  in  the  lands  upon 
refunding  his  portion  of  the  purchase  money.    Marshall  v.  Perry  et  al.  289. 

Contract  of  service. 

14.  When  employee  may  leave  service  and  recover.  Where  a  written  con- 
tract of  service  provides  that  the  employee  wishing  in  good  faith  to  leave 
the  service  may  do  so  at  any  time,  without  giving  previous  notice,  in 
which  event  all  arrearages  of  pay  shall  be  due  at  the  next  regular  pay- 
day thereafter,  the  employee  may  quit  before  the  expiration  of  the  term 
and  recover  for  the  services  performed,  without  being  required  to  show  he 
quit  for  good  cause,  where  there  is  no  proof  showing  he  quit  in  bad  faith. 

Wilmington  Coal  Mining  and  Manufac.  Co.  v.  Lamb,  465. 

15.  Where  a  servant  quits  his  employment  before  the  expiration  of  the 
time  of  his  engagement,  under  a  clause  in  the  contract  giving  him  such 
privilege,  it  is  immaterial  whether  his  so  quitting  damaged  his  employer 
or  not,  and  the  latter  can  not  set  off  any  such  damages  in  an  action  against 
him  for  the  wages  due  and  unpaid.     Ibid.  465. 

Time  of  performance. 

16.  When  not  expressed.  Where  no  time  is  expressed  in  a  written  con- 
tract for  the  performance  of  its  terms,  the  law  will  imply  that  it  shall  be 
within  a  reasonable  time.     Driver  et  al.  v.  Ford  et  al.  595. 

Contract  construed. 

17.  In  respect  to  patent  right.  Under  a  contract  by  the  owners  of  a 
patent  with  a  manufacturer,  giving  the  latter  the  exclusive  right  to  man- 
ufacture and  sell  the  article  patented  for  the  term  of  five  years,  in  which 
the  latter  agreed  to  pay  $1.44  on  every  gross  of  the  article  made  and  sold 
by  him,  payable  quarterly,  and  also  to  pay  the  owners  a  royalty  on  at 
least  2500  dozen  each  year,  payable  quarterly,  the  owners  are  entitled  to 
recover  on  2500  dozen  each  year,  without  averring  and  showing  the  making 
and  sale  of  any  of  the  articles  by  defendant.     Linington  v.  Strong  et  al.  556. 

41—90  III. 
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CONTRACTS.      Continued. 
Ratification  of  invalid  contract. 

18.  In  a  proceeding  by  distress  for  rent  due  under  a  sealed  lease, 
proof  of  the  acceptance  of  rent  for  three  months  of  the  term  at  a  reduced 
rate,  under  a  parol  agreement  to  reduce  the  rent  for  the  balance  of  the 
term,  where  no  rent  is  claimed  as  to  the  months  so  paid,  is  inadmissible, 
as  such  acts  are  but  invalid  ratifications  and  repetitions,  so  far  as  the 
contract  remained  executory,  of  an  invalid  promise,  and  stand  on  the 
same  footing.     Loach  v.  Farnum  et  al.  368. 

Changing  contracts. 

19.  All  the  parties  must  concur.  A  parol  contract  respecting  lands,  can 
not  be  changed  by  a  portion  of  the  parties  interested  in  it,  so  as  to  affect 
the  rights  of  those  not  assenting  thereto,  even  by  giving  a  written  state- 
ment of  its  terms,  but  the  original  contract  will  prevail.  Marshall  v. 
Perry  et  al.  289. 

20.  Change  of  sealed  one  by  unsealed  indorsement.  It  is  a  well  settled 
rule  of  the  common  law,  that  an  executory  contract,  under  seal,  can  not 
be  modified  or  varied  by  a  parol  agreement,  and  such  is  the  doctrine  of 
this  court.  An  indorsement  in  writing  on  a  lease  under  seal,  agreeing  to 
reduce  the  rent,  and  acceptance  of  monthly  rent  in  accordance  therewith, 
such  indorsement  not  being  under  seal,  can  not  be  admitted  in  evidence 
to  vary  the  terms  of  the  lease  as  to  the  rent  to  be  paid.  Loach  v.  Far- 
num et  al.  368. 

21.  Consideration  necessary  to  change  in  contract  See  CONSIDERA- 
TION, 1. 

Rescission  of  contracts. 

22.  What  amounts  to  a  rescission.  Where  a  party  gives  his  note  for  an 
interest  in  lands  held  in  the  name  of  a  third  person,  and  stipulates  that 
if  he  fails  to  pay  the  same  at  maturity,  the  party  holding  the  legal  title 
shall  convey  the  interest  bargained  for  to  the  payee  of  the  note  on  its 
cancellation  and  surrender,  such  note  to  be  left  with  the  holder  of  the 
title  until  due,  if  the  payee  on  default  of  payment  takes  a  conveyance  of 
the  title  and  leaves  the  note  in  the  hands  of  the  custodian,  subject  to  the 
order  of  the  maker,  this  will  show  sufficiently  a  rescission  of  the  contract 
of  sale  on  the  part  of  the  payee  of  the  note.     Marshall  v.  Ferry  et  al.  289. 

Building  contracts. 

23.  Power  of  supervising  architect  to  employ  workmen.     See  AGENCY,  2. 

24.  Where  contract  is  made  for  the  erection  of  a  building,  liability  of  owner 
for  work  done  by  others  than  ihe  contractor.     See  ACTIONS,  3,  4. 

CONVEYANCES. 

As  to  identity  of  grantee. 

1.  Presumption  as  to  grantee  when  father  and  son  have  the  same  name. 
Where  a  father  and  son  have  the  same  name,  and  a  conveyance  of  land 
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CONVEYANCES.     As  to  identity  of  grantee.     Continued. 

is  made  without  designating  whether  to  the  father  or  the  son,  the  law  will 
presume  that  the  father  is  intended  for  the  grantee,  in  the  absence  of  proof 
to  the  contrary.     Graves  et  al.  v.  Colwell,  612. 

2.  Burden  of  proof  as  to  grantee.  Where  a  deed  is  made  to  one  of  two 
persons  of  the  same  name,  being  father  and  son,  it  devolves  on  the  party 
claiming  under  the  son  to  introduce  evidence  sufficient  prima  facie  to  over- 
come or  rebut  the  presumption  of  law  that  the  grant  is  to  the  father,  and 
thereby  the  onus  will  be  shifted  to  the  party  claiming  under  the  father, 
and  he  will  be  bound  to  produce  proofs  sufficient  to  overcome  or  at  least 
equal  in  probative  force  the  case  of  the  adverse  party.     Ibid.  612. 

3.  Circumstances  to  show  which  of  two  persons  was  grantee  in  a  deed. 
Where  a  deed  was  made  to  one  of  two  persons  of  the  same  name,  the  one 
the  father  and  the  other  his  son,  both  living  together  and  occupying  the 
premises  conveyed,  it  is  erroneous  to  exclude  from  the  consideration  of 
the  jury,  by  instruction,  the  character  and  circumstances  of  the  occupancy, 
as  bearing  upon  the  question  whether  the  deed  was  to  the  father  or  to  the 
son.  Telling  the  jury  that  such  circumstances  create  no  presumption  may 
be  understood  as  excluding  their  consideration  as  evidence.     Ibid.  612. 

TO  WHAT  TIME    DEED  RELATES  BACK. 

4.  Where  a  party  takes  possession  of  real  estate  under  a  contract  of 
purchase,  and  in  pursuance  of  its  terms,  the  deed  of  the  vendor,  when 
made,  will  relate  back  to  the  date  of  the  contract.    Schneider  v.  JBotsch,  577. 

Deed  of  corporation. 

5.  Whether  a  deed  by  parties  individually  or  officially.  Where  a  deed 
purports,  on  its  face,  to  be  made  by  the  "trustees  of  schools  in  township," 
etc.,  of  the  first  part,  and  they,  by  the  same  description,  as  parties,  relin- 
quish the  right  of  homestead,  and  covenant  to  warrant  the  title  for  them- 
selves and  their  successors  in  office,  though  signed  by  their  individual 
names  only,  on  proof  they  were  such  trustees  it  will  be  held  to  be  the 
deed  of  the  corporation  they  represent,  and  to  pass  the  title  of  the  corpo- 
ration. If  this  were  not  so,  the  deed  would  still  pass  the  equitable  title 
to  the  grantee.     Hemstreet  et  al.  v.  Burdick,  444. 

What  mat  pass  by  deed. 

6.  An  estate  of  homestead.     See  HOMESTEAD,  3. 

CORPORATIONS. 

Corporation  issuing  policies  to  its  members. 

1.  Whether  an  insurance  company,  under  the  statute  requiring  a  guarantee 
capital.     See  INSURANCE,  1. 

Compensation  to  officers. 

2.  Not  considered  as  "receiving  money  or  profit,"  under  the  act  of  1874 
concerning  associations  for  benefit  of  widows,  etc.,  of  deceased  members.  See 
INSURANCE,  3. 
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CORPORATIONS.      Continued. 
Stockholders. 

3.  Of  their  liability  to  creditors  of  the  corporation — and  of  the  remedy. 
See  STOCKHOLDERS,  1,  2. 

Municipal  corporations. 

4.  Liability  for  damages  resulting  from  changing  grade  of  street.  See 
HIGHWAYS,  8. 

5.  Injury  from  defective  sidewalks — liability  of  cities — and  of  notice  of 
defects.     See  HIGHWAYS,  3;  NOTICE,  1,  2. 

COSTS. 
On  changing  parties  to  suits. 

1.  Where  an  amendment  is  allowed  changing  the  parties  to  a  suit  by 
striking  out  the  name  of  a  nominal  plaintiff  and  permitting  the  cause  to 
proceed  in  the  name  of  a  beneficial  plaintiff,  costs  will  not  be  allowed 
against  the  plaintiff  whose  name  is  thus  stricken  out.  McDowell  v.  Town 
et  al.  359. 

On  bill  for  specific  performance. 

2.  Where  a  complainant,  seeking  the  specific  performance  of  a  contract 
to  convey  land,  tenders  a  less  sum  than  is  found  to  be  due,  if  the  defend- 
ant should  by  his  answer  offer  to  convey  on  payment  of  the  sum  as  found 
by  the  court,  which  the  complainant  refuses  to  do,  claiming  the  proper 
amount  to  be  less,  the  court  would  not  subject  the  defendant  to  the  costs 
of  the  litigation;  but  if  the  defendant  claims  a  much  larger  sum  than  is 
due  him,  and  denies  the  complainant's  right  to  any  relief,  and  has  de- 
stroyed the  evidence  of  payments  so  that  the  complainant  can  not  know  the 
precise  amount  due,  and  tenders  a  less  sum,  the  court,  on  granting  the 
relief  sought,  may  require  the  defendant  to  pay  the  costs.  Downing  v. 
Plate,  268. 

CREDITORS. 
Of  their  rights  as  to  third  persons. 

On  the  same  footing  as  bona  fide  purchasers.     See  SALES,  5. 

CREDITOR'S  BILL.     See  CHANCERY,  4,  5,  6. 

CRIMINAL  LAW. 
Assault  and  battery. 

1.  Jurisdiction.  The  circuit  court  has  no  original  jurisdiction  in  cases 
of  assault  or  assault  and  battery,  it  being  conferred  upon  justices  of  the 
peace.  A  defendant  can  not  be  indicted  for  an  assault  and  battery,  nor 
can  a  conviction  be  had  of  such  offense,  under  an  indictment  for  a  riot, 
they  being  two  distinct  offenses.     Ferguson  et  al.  v.  The  People,  510. 
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CRIMINAL  LAW.     Continued. 
Conspiracy. 

2.  In  order  to  sustain  a  conviction  for  a  conspiracy,  the  object  of  the 
conspiracy  must  be  proved  as  laid  in  the  indictment,  and  there  must  be 
more  than  one  person  shown  to  be  guilty.  It  needs  something  more  than 
proof  of  a  mere  passive  cognizance  of  fraudulent  or  illegal  action  of  others 
to  show  a  conspiracy.  There  must  be  something  showing  active  partici- 
pation of  some  kind  by  the  parties  charged.     Evans  v.  The  People,  384. 

3.  On  an  indictment  against  A,  B  and  C.  for  a  conspiracy  fraudulently 
to  obtain  from  a  prosecuting  witness  a  sum  of  money  by  means  of  false 
pretenses,  it  is  incumbent  on  the  people  to  prove  the  conspiracy,  as 
alleged,  by  clear  and  satisfactory  evidence.  If  what  B  and  C  did,  though 
imprudent  and  improper,  was  not  done  with  a  design  to  defraud  the  pros- 
ecutor, or  done  with  a  view  to  assist  A  to  defraud  him,  and  the  subsequent 
acts  of  A  were  not  done  in  pursuance  of  any  previous  understanding  with 
B  and  C,  or  done  pursuant  to  their  advice  or  direction,  a  conviction  of  A 
can  not  be  sustained.     Ibid.  384. 

4.  Where  A  procured  B  to  convey  a  lot  to  C,  and  C  to  give  to  A  his  three 
promissory  notes  for  $2778,  each  of  the  same  date  and  rate  of  interest, 
and  maturing  on  the  same  day,  secured  by  three  separate  deeds  of  trust  on 
the  lot,  one  for  each  note,  and  caused  the  deed  to  C  and  one  deed  of  trust 
to  be  recorded,  so  that  the  record  would  show  only  one  incumbrance  for 
$2778,  and  by  means  of  false  pretenses  sold  two  of  the  notes  as  first  liens 
on  the  property,  and  then  disposed  of  the  other  to  D  as  collateral  security 
for  the  loan  of  $2500,  by  means  of  similar  false  pretenses,  the  proof  fail- 
ing to  show  bad  design  or  intent  on  the  part  of  B  or  C  in  making  the  con- 
veyance or  notes  and  deeds  of  trust,  or  knowledge  of  the  use  A  intended 
to  make  of  them,  or  that  they  had  any  connection  whatever  with  his 
fraudulent  acts  subseqiiently  done,  it  was  held,  that  a  conviction  of  A  for  a 
conspiracy  with  B  and  C  to  defraud  D,  by  means  of  false  pretenses,  could 
not  be  sustained.     Ibid.  384. 

Malice — what  constitutes. 

5.  And  when  impli"^.  Malice  is  always  presumed  where  one  person 
deliberately  injures  another.  If  a  person  deliberately  uses  a  deadly 
weapon  on  another,  resulting  in  his  death,  it  must  be  inferred  that  the 
killing  was  malicious.  If  there  was  fixedness  of  purpose  in  its  use,  malice 
is  implied,  without  the  proof  of  any  particular  enmity.  Malice  is  a 
formed  design  of  doing  mischief  to  another,  and  is  either  express  or  im- 
plied.    Davison  v.  The  People,  221. 

Shooting  at  one  person  and  killing  another. 

6.  Whether  it  is  murder.  If  a  person  deliberately  shoots  at  one  person, 
when  it  is  not  either  actually  or  apparently  necessary  to  preserve  his 
own  life  or  that  of  some  member  of  his  family,  or  to  prevent  him  or  them 
from  receiving  great  bodily  harm,  and  the  shot  takes  effect  on  another 
than  the  one  intended,  whom  he  kills,  it  will  be  murder.     Ibid.  221. 
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CRIMINAL  LAW.      Continued. 
Self-defense. 

7.  To  justify  the  taking  of  life  in  self-defense,  the  danger  must  be  so 
urgent  and  pressing  that  in  order  to  save  his  own  life,  or  prevent  his 
receiving  great  bodily  harm,  the  killing  of  the  other  must  be  absolutely 
necessary,  or  apparently  necessary,  to  the  party  killing.  Davison  v.  The 
People,  221. 

8.  A  person,  when  assailed,  is  required  to  decline  the  combat  in  good  faith, 
and  use  all  means  that  would  be  adopted  by  reasonable  men  to  procure 
their  safety  under  similar  circumstances,  and  he  has  no  right  to  tak«  the 
life  of  another  unless  it  is  actually  or  apparently  necessary,  and  the 
necessity,  real  or  apparent,  must  be  so  pressing  as  to  exclude  all  other 
reasonable  means  of  safety,  before  he  will  be  justified  in  slaying  his 
assailant.     Ibid.  221. 

Defense  of  property. 

9.  A  person  is  not  justified  in  the  taking  of  human  life  to  prevent  a 
mere  trespass  to  his  real  estate  or  property,  except  in  the  case  of  his 
dwelling  house,  which  he  may  defend  even  to  the  taking  of  life,  if  neces- 
sary, or  apparently  necessary,  to  prevent  persons  from  forcibly  entering 
it  against  his  will,  and  when  warned  not  to  enter  and  desist  from  the  use 
of  force.  For  other  trespasses  to  real  estate  the  la  vv  affords  ample  redress. 
Ibid.  221. 

10.  So,  on  the  trial  of  one  for  murder  in  shooting  one  of  the  commission- 
ers of  highways  while  attempting  to  remove  the  defendant's  fence,  an 
instruction  showing  that  the  commissioners  were  trespassers  on  the  de- 
fendant's land,  and  that  he  had  the  right  to  use  force  to  prevent  the  open- 
ing of  his  inclosure,  is  properly  refused,  as,  if  such  were  the  fact,  it  could 
afford  no  justification  of  the  killing.     Ibid.  221. 

Enticing  away  female  for  prostitution. 

11.  What  will  constitute  the  offense.  Under  the  statute  making  it  an 
offense  punishable  in  the  penitentiary  to  entice  or  take  away  an  unmar- 
ried female  of  a  chaste  life  and  conversation  from  her  parents'  house,  or 
wherever  she  may  be  found,  for  the  purpose  of  prostitution  or  concubin- 
age, or  to  assist  in  such  abduction,  it  is  sufficient  to  constitute  the  crime 
that  a  girl  living  with  her  parents  is  induced,  by  persuasion  or  entice- 
ments, to  go  to  some  convenient  place  from  her  father's  house,  in  the  im- 
mediate neighborhood,  for  the  purpose  of  prostitution,  where  she  is  gone 
only  for  an  hour  or  two  at  a  time,  she  continuing  to  dwell  with  her  parents 
all  the  time.     Slocum  et  al.  v.  The  People,  274. 

12.  Enticing  or  taking  away  a  female  from  the  parents'  house  for  the 
purpose  of  prostitution  is  clearly  within  the  language  of  the  statute,  be 
that  taking  or  enticing  to  a  place  distant  or  near,  or  be  it  for  a  long  or  a 
short  space  of  time.  The  gist  of  the  offense  is  the  taking  or  enticing  away 
from  the  parents'  house.     Ibid.  274. 
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CRIMINAL  LAW.     Enticing  away  female  for  prostitution.     Continued. 

13.  Where  a  young  woman  living  with  her  parents  is  induced  or 
enticed  by  a  man  to  leave  home  and  meet  him  for  a  few  hours,  and  have 
illicit  intercourse  with  him,  within  a  few  rods  of  her  home,  after  which 
she  returns  to  her  parents'  house,  as  usual,  the  case  is  clearly  not  within 
the  scope  of  the  statute,  as  it  lacks  the  necessary  ingredient  of  the 
offense — of  an  intention  to  reduce  the  female  to  a  condition  of  either  com- 
mon prostitution  or  concubinage.     Slocum  et  al.  v.  The  People,  274. 

14.  The  enticing  of  a  young  woman  to  leave  her  parents'  house  and 
come  to  the  defendant's,  where  he  finally  succeeded  in  overcoming  her  vir- 
tue, after  which  he  had  connection  with  her  two  or  three  times  a  week,  for 
about  nine  months,  with  proof  of  solicitation  on  the  part  of  the  defendant 
to  her  to  live  with  him,  promising  her  money  and  clothes,  and  to  treat  her 
as  well  as  his  wife,  is  sufficient  to  convict  the  defendant  under  a  count  for 
enticing  the  young  woman  away  from  home  for  the  purpose  of  concubin- 
age.    Ibid.  274. 

15.  Kind  of  inducements  to  persuade  not  material.  The  kind  and  extent 
of  seductive  arts  which  will  satisfy  the  law  in  such  case  do  not  depend 
upon  any  absolute  rule.  If  the  inducements  held  out  do,  as  a  matter  of 
fact,  entice  a  young  woman  from  her  parents'  house,  then  both  the  let- 
ter and  spirit  of  the  statute  are  met,  so  far  as  the  taking  or  enticing  is 
involved.     Ibid.  274. 

16.  Of  the  purpose  of  enticing  away.  It  seems  the  enticing  of  a  female 
from  her  parents'  house  solely  for  the  purpose  of  having  illicit  sexual  inter- 
course with  her  by  the  party  so  enticing,  is  not  an  offense,  under  the  statute, 
unless  such  intercourse  is  of  such  a  character  as  amounts  to  concubinage. 
The  purpose  must  be  prostitution  or  concubinage.     Ibid.  274. 

,  17.  The  purpose  of  taking  or  enticing  a  young  woman  from  her  home 
contemplated  by  the  statute  is  one  existing  in  the  mind  of  the  perpetrator 
of  the  offense,  and  the  law  does  not  require  that  such  purpose  should  exist 
in  the  mind  of  the  victim,  or  be  disclosed  or  known  to  her  at  the  time.  It 
is  not  necessary  to  the  offense  that  the  guilty  party  shall  succeed  in  re- 
ducing the  female  to  a  state  of  concubinage  or  to  that  of  a  common  pros- 
titute.    Ibid.  274. 

18.  Previous  virtue  of  the  female — and  evidence  thereof.  Under  this 
statute  the  female  abducted  or  enticed  away  must  possess  actual  personal 
virtue,  as  distinguished  from  good  reputation.  But  the  law  will  presume 
her  previous  life  and  conversation  were  chaste,  and  the  burden  of  proof 
is  on  the  defendant  to  show  otherwise ;  and  her  previous  virtue  can  not 
be  impeached  by  her  lewd  life  and  conversation  after  she  has  been  enticed 
away  and  had  her  mind  and  morals  corrupted  by  the  defendant.  Ibid. 
274. 


648  INDEX. 

CRIMINAL  LAW.     Continued. 
Selling  intoxicating  liquors. 

19.  To  one  in  habit  of  getting  intoxicated.  To  support  a  conviction  for 
selling  intoxicating  liquor  to  a  person  in  the  habit  of  getting  intoxicated, 
it  is  not  essential  the  evidence  shall  show,  beyond  a  reasonable  doubt,  that 
such  person  is  constantly  or  usually  intoxicated,  but  it  is  sufficient  to 
show  that  he  has  been  frequently  intoxicated,  and  has  thereby  acquired 
an  involuntary  tendency  to  become  intoxicated.     Murphy  v.  The  People,  59. 

20.  Although  the  proof  showed  that  the  person  to  whom  liquor  was 
sold  had  been  drunk  only  from  three  to  five  times  within  the  past  two 
years  before  the  trial,  the  court  were  unable  to  say  the  jury  were  unau- 
thorized to  find  he  was  in  the  habit  of  getting  intoxicated.     Ibid.  59. 

Sale  of  liquor  without  license. 

21.  Of  a  sale  of  beer  to  be  drank  in  street  or  alley.  If  the  owner  of  a 
brewery  not  having  a  license  to  keep  a  dram-shop,  sells  beer  to  various 
persons,  on  various  occasions,  by  the  gallon,  knowing  or  having  good  rea- 
son to  believe  such  persons  to  whom  sold  are  going  to  drink  the  same  in  a 
public  street  or  alley  adjoining  his  brewery  where  the  sale  is  made,  and 
the  same  is  so  drank  in  the  street  or  alley,  he  may  be  convicted  under 
counts  of  an  indictment  charging  a  sale  of  liquor  to  be  drank  on  premises 
adjacent  to  the  premises  where  the  sale  is  made  or  place  of  public  resort. 
Bandalow  v.  The  People,  218. 

22.  A  street  may  be  a  place  of  public  resort.  A  public  street  or  alley 
adjoining  a  place  where  beer  is  sold  by  the  gallon,  may  be  so  used  by  the 
public  as  to  make  them  places  of  "public  resort"  within  the  intent  and 
meaning  of  the  statute  relating  to  dram-shops,  as,  where  persons  daily 
assemble  there  for  amusement,  drinking  and  conversation,  and  contribute 
money  with  which  to  buy  beer  by  the  gallon.     Ibid.  218. 

23.  A  street  as  "premises  'adjacent'"  to  place  of  sale.  A  public  street  or 
alley  fronting  a  place  where  beer  is  sold  to  be  drank  in  the  street,  is 
embraced  within  the  statute  prohibiting  sales  of  liquor  to  be  drank  upon 
premises  adjacent  to  the  place  of  sale.     Ibid.  218. 

Jury  as  judges  of  the  law. 

24.  In  criminal  cases.  On  the  trial  of  a  person  upon  an  indictment  for 
murder,  the  jury  were  instructed  as  follows:  "The  court  instructs  the 
jury,  that  they  are  judges  of  the  law,  as  well  as  of  the  facts.  But  the 
jury  are  further  instructed,  that  it  is  the  duty  of  the  jury  to  accept  and 
act  upon  the  law  as  laid  down  to  you  by  the  court,  unless  you  can  say 
upon  your  oaths  that  you  are  better  judges  of  the  law  than  the  court;  if 
you  can  say  upon  your  oaths  that  you  are  better  judges  of  the  law  than 
the  court,  then  you  are  at  liberty  so  to  act."  The  instruction  was  held  to 
lay  down  the  correct  rule,  Mr.  Justice  Dickey  dissenting.  Davison  v. 
The  People,  221. 
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CRIMINAL  LAW.     Continued. 
Evidence  in  criminal  cases. 

25.  What  regarded  as  a  part  of  the  res  gestoz.  On  the  trial  of  one  for 
murder  in  shooting  one  who  was  one  of  the  commissioners  of  highways, 
while  attempting  to  remove  the  defendant's  fence,  evidence  that  the  place 
where  the  fence  was  situated  was  not  a  public  highway,  is  not  admissible 
in  evidence  as  a  part  of  the  res  gestoz  on  the  part  of  the  defense,  when  the 
alleged  vacation  of  the  road,  if  there  was  one,  was  a  long  time  prior  to 
the  killing.  The  fact  that  there  was  a  dispute  as  to  whether  there  was  a 
road  there  or  not  at  the  time,  would  explain  the  motives  and  feelings  of 
the  accused.     Davison  v.  The  People,  221. 

26.  Cross-examination.  A  cross-examination  of  a  witness  must  be  kept 
within  fair  and  reasonable  limits,  and  is,  to  some  extent,  discretionary 
with  the  judge  trying  the  case.  There  is  no  error  in  refusing  questions 
respecting  conversations  previous  to  the  day  of  a  homicide,  respecting 
the  subject  of  the  dispute  out  of  which  the  difficulty  grew.  If  the  witness 
has  bad  feelings  towards  the  accused,  the  question  can  be  asked  as  to 
that  fact  directly,  without  going  into  prior  conversations  to  show  it. 
Ibid.  221. 

Discharge  of  prisoner  on  reversal. 

27.  Where  the  evidence  utterly  fails  to  sustain  a  conviction  in  a  crim- 
inal case,  and  it  is  apparent  from  the  record  that  no  conviction  can  be 
had  on  another  trial,  the  judgment  will  be  reversed  and  the  defendant 
discharged  at  once.     Miller  v.  The  People,  409. 

DAMAGES. 

Measure  of  damages.     See  that  title. 
Excessive  damages.     See  NEW  TRIALS,  3,  4,  5. 
Exemplary  damages.     See  MEASURE  OF  DAMAGES,  13. 

DEDICATION. 

For  purposes  of  a  highway.     See  HIGHWAYS,  1. 

DEEDS.     See  CONVEYANCES. 

DEFAULT. 

Setting  aside  default. 

1.  How  far  discretionary.  A  motion  to  set  aside  a  default  is  addressed 
to  the  sound  legal  discretion  of  the  court  in  which  it  is  made,  and  unless 
there  has  been  a  palpable  abuse  of  such  discretion,  an  appellate  court 
will  not  interfere.  It  is  only  when  it  is  evident  that  the  action  of  the 
court  below  has  been  unjust  and  oppressive,  and  has  resulted  in  a  sub- 
stantial injury  to  the  defendant,  that  such  action  will  be  reversed  on  re- 
view.    Hitchcock  v.  Herzer,  543. 
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DEFAULT.     Setting  aside  default.     Continued. 

2.  Of  the  affidavit — its  requisites.  An  application  to  set  aside  a  default 
should  show  a  meritorious  defense,  and  a  reasonable  excuse  for  not  hav- 
ing made  that  defense  in  due  time.  An  affidavit  of  an  attorney  upon 
information  and  belief  as  to  a  meritorious  defense,  without  stating  the 
facts  constituting  the  defense,  and  giving  as  an  excuse  a  search  for  the 
papers  by  a  third  person  upon  information  and  belief,  without  any  affida- 
vit of  such  person,  is  insufficient.     Hitchcock  v.  Herzer,  543. 

3.  In  applications  to  set  aside  judgments  entered  by  default  or  entered 
in  ex  parte  proceedings,  affidavits  in  support  of  such  applications  are  to 
be  construed  most  strongly  against  the  party  making  the  application.  It 
is  not  sufficient  to  state  facts  from  which,  if  proved  on  a  trial,  a  defense 
might  be  inferred.      Crossman  v.  Wohlleben,  537. 

DELIVERY. 

On  sales  of  personal  property. 

Of  the  delivery  thereof.     See  SALES,  1,  2. 

DEMURRAGE. 

Or  damages  in  the  nature  of  demurrage.     See  SHIPPING,  1  to  4. 

DEPOSITIONS. 

Taken  in  suit  before  justice. 

1.  May  be  read  on  appeal.  A  deposition  taken  on  proper  notice  and  in 
conformity  to  law,  in  a  suit  whilst  pending  before  a  justice  of  the  peace, 
may  be  properly  read  in  the  circuit  court  on  the  trial  of  the  same  cause 
on  appeal.     Jarrett  v.  Phillips  et  al.  237. 

DISCRETION. 

Amending  answer  to  petition  for  mandamus. 
Discretionary.     See  MANDAMUS,  3. 

DRAM-SHOP  ACT. 

Of  sales  without  license.     See  CRIMINAL  LAW,  21,  22,  23. 

EASEMENTS. 
Prescription. 

1.  Right  to  flow  water  on  land  of  another.  To  make  the  use  of  an  ease- 
ment in  land  of  another  for  twenty  years  conclusive  of  the  right,  the  use 
must  be  adverse,  uninterrupted  and  with  the  knowledge  and  acquiescence 
of  the  owner  of  the  land,  and  each  of  these  qualities  or  ingredients  essen- 
tial to  the  maintenance  of  the  claim,  is  open  to  contradiction  and  liable  to 
be  disproved.      Chicago  and  Northwestern  Railway  Co.  v.  Hoag,  339. 

2.  To  prevent  a  right  by  prescription  in  or  over  the  land  of  another, 
it  is  not  necessary  that  the  owner  of  the  land  shall  have  asserted  his 
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EASEMENTS.     Prescription.     Continued. 

right  in  opposition  to  the  use  by  suit  at  law,  or  by  any  act  of  violence  in 
resistance  of  the  use,  but  it  is  sufficient  if  the  owner  objects  to  the  use 
and  demands  that  it  be  stopped,  and  where  the  right  is  claimed  by  a 
railway  company  to  flow  water  upon  the  lot  of  another  by  user  for  twenty 
years,  the  owner's  complaint  of  the  act  within  that  period  to  the  station 
agent  of  the  company,  and  demand  that  it  be  stopped,  will  defeat  the 
right  claimed,  as  rebutting  the  presumption  of  a  grant.  Chic,  and  North- 
western Railway  Co.  v.  Hoag,  339. 

3.  As  against  the  public.  A  railway  company  can  acquire  no  prescrip- 
tive right  to  let  the  waste  water  from  its  tank  on  to  a  public  street  of  a 
city,  as  against  the  city,  or  one  in  its  legitimate  use  as  a  street.    Ibid.  339. 

EJECTMENT. 

When  the  action  will  lie. 

1.  The  purchaser  of  land  over  which  a  railroad  is  constructed  and  operated 
without  having  acquired  the  right  of  way,  may,  upon  receiving  a  convey- 
ance of  the  legal  title,  maintain  ejectment  against  the  company  for  the 
land  so  tortiously  taken  and  occupied.  Chicago  and  Iowa  Railroad  Co.  v. 
Hopkins  et  al.  -Exrs.  316. 

Matters  of  defense. 

2.  In  ejectment  the  defendant  can  not  set  up  and  rely  on  matters  in 
pais,  which  might  estop  the  plaintiff  from  recovering  against  a  third  per- 
son claiming  the  premises,  but  having  no  title,  who  is  not  a  party  to  the 
suit,  and  under  whom  the  defendant  does  not  claim.  Graves  et  al.  v.  Col- 
well,  612. 

EMINENT  DOMAIN. 

Condemnation  for  right  of  way. 

1.  Proceeding  to  condemn  admits  defendants  title  and  right  to  compensation. 
A  proceeding  to  condemn  land  as  the  property  of  the  defendant,  and  ask- 
ing to  have  the  defendant's  compensation  assessed,  is  an  admission  of  his 
title  and  right  to  compensation  for  the  land  sought  to  be  appropriated  for 
right  of  way.      Chicago  and  Iowa  Railroad   Co.  v.  Hopkins  et  al.  Exrs.  316. 

2.  What  is  a  cross-petition  for  damages  to  other  lands.  Where  the  defend- 
ant files  a  pleading,  in  which  he  says  "he  is  the  owner  of  the  lands  men- 
tioned in  the  petition,  and  other  lands  contiguous  thereto,  making  a  farm 
of  730  acres  in  a  compact  body;  that  the  railroad  company  takes  about 
12  acres  out  of  his  farm,  dividing  wood,  water  and  timber  from  the  bal- 
ance of  the  farm;  that  the  land  thus  taken  is  of  the  value  of  $150  per 
acre,  and  the  damage  by  reason  of  cutting  the  farm  is  $10,000,  and  he 
respectfully  asks  that  his  compensation  may  be  awarded  to  him  as  shall 
be  just  and  proper,"  this  will  be  sufficient  to  answer  the  purpose  of  a  cross- 
petition  for  damages  to  contiguous  lands,  and  will  give  the  court  jurisdic- 
tion as  to  the  claim  of  such  damages.     Ibid  316. 
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3.  Eight  to  damages  to  land  not  taken.  On  the  condemnation  of  land  for 
a  right  of  way  for  a  railroad,  the  evidence  will  be  confined  to  the  particu- 
lar lands  described  in  the  petition,  unless  the  defendant  files  a  cross-peti- 
tion setting  up  that  he  is  the  owner  of  other  ground  not  described  in  the 
original  petition,  which  will  be  damaged,  and  makes  claim  to  have  the 
damages  thereto  likewise  assessed.  Chicago  and  Iowa  Railroad  Co.  v. 
Hopkins  el  al.  Exrs.  316. 

4.  Where  the  owner,  over  whose  land  a  right  of  way  is  sought,  by 
cross-petition,  claims  damages  to  other  parts  of  the  same  tract,  an  in- 
struction confining  the  assessment  of  the  jury  to  the  strip  of  land  actually 
taken,  and  excluding  any  consideration  of  damages  to  the  remainder  of 
the  farm,  is  properly  refused.     Ibid.  316. 

5.  Elements  of  damage.  As  elements  of  damage,  the  fact  that  the  rail- 
road separates  the  wood,  water  and  timber  from  the  balance  of  the  farm, 
the  inconvenience  to  the  owner  from  the  perpetual  use  of  the  track  for 
moving  trains  over  it,  danger  to  stock  kept  on  the  farm,  and  many  other 
things,  may  be  considered,  as  well  as  the  actual  increase  or  decrease  in 
the  market  value  of  the  farm  occasioned  by  the  road.     Ibid.  316. 

6.  Value  of  land  taken — at  what  time  to  he  fixed.  Where  land  has  been 
taken  and  occupied  for  railroad  purposes  prior  to  instituting  proceedings 
to  condemn,  the  value  of  the  land  taken  at  the  time  of  the  condemnation 
is  the  value  to  be  ascertained,  the  owner  being  entitled  to  any  advance 
between  that  time  and  the  actual  taking  of  the  land  ;  and  when  the  land 
is  sold  after  its  occupation  for  a  right  of  way,  and  before  proceedings  to 
condemn,  the  purchaser  will  be  entitled  to  the  advance  in  value.  Ibid. 
316. 

7.  Right  to  damages  by  purchaser  after  occupation  of  right  of  way.  Where 
a  railroad  is  located  and  operated  over  land  belonging  to  an  estate,  without 
condemnation,  or  otherwise  acquiring  the  right  of  way,  the  taking  and 
retaining  the  land  used  is  a  continuing  trespass,  and  on  judicial  sale  the 
whole  land,  including  the  so-called  right  of  way,  passes  to  the  purchaser, 
and  he  will  be  entitled  to  compensation  for  the  land  taken  and  damages 
for  any  injury  to  the  part  not  so  taken,  on  a  proceeding  to  condemn. 
Ibid.  316.    • 

8.  Condemnation  not  complete  until  payment.  A  condemnation  of  land 
for  right  of  way,  upon  due  proceedings,  will  not  deprive  the  owner  of  his 
title,  or  right  of  possession,  or  of  alienation,  without  payment  of  the  com 
pensation  and  damages  awarded.     Ibid.  316. 

9.  New  trial — verdict  against  the  evidence  as  to  amount  of  damages.     S< 
NEW  TRIALS,  2. 

Privileges  op  right  of  way. 

10.  Of  its  use  in  obstructing  flow  of  water.  The  fact  that  a  railway  com- 
pany owns  a  right  of  way  over  the  plaintiff's  land,  does  not  authorize  it 
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to  make  such  a  change  thereon,  by  structures,  or  otherwise,  as  to  flow 
water  back  upon  the  land  of  the  plaintiff  or  others  and  thereby  inflict  an 
injury.     Chicago,  Rock  Island  and  Pacific  Railroad  Co.  v.  Carey  et  al.  514. 

ERROR. 
Error  will  not  always  reverse.    See  PRACTICE  IN  THE  SUPREME 
COURT,  3,  4,  5. 

ESTOPPEL. 

By  statement  in  court. 

1.  Where  a  defendant  states,  in  open  court,  that  he  waives  a  demurrer 
filed  by  him  to  the  declaration,  and  relies  on  his  plea  subsequently  filed, 
this  is  equivalent  to  an  express  withdrawal  of  the  demurrer,  and  will  estop 
him  from  afterwards  insisting  upon  the  demurrer.  Hull  el  al.  v.  Johnston 
et  al.  604. 

Recitals  in  deed  to  a  stranger. 

2.  The  recitals  in  a  deed  from  a  person  under  whom  the  plaintiff  in 
ejectment  does  not  claim  in  any  manner,  are  not  evidence  against  him, 
and  can  not  estop  the  plaintiff  from  claiming  title  through  another. 
Graves  et  al.  v.  Colwell,  612. 

Married  women — fraud. 

3.  Married  women  estopped  to  set  up  coverture  to  avoid  contract  procured  by 
fraud.     See  MARRIED  WOMEN,  1,  2. 

EVIDENCE. 
Judicial  notice. 

1.  Of  the  incorporation  of  village  under  general  law.  Where  a  town  pre- 
viously organized  under  a  special  act  assumes  and  is  acting  as  a  village, 
which  it  can  only  do  under  th#  general  law  for  the  incorporation  of  cities 
and  villages,  and  the  evidence  shows  it  assumed  to  act  as  a  village  in 
the  passage  of  ordinances,  and  in  the  bringing  of  suits  in  its  corporate" 
village  name,  this  will  be  sufficient  to  enable  this  court  to  take  judicial 
notice  of  its  organization  under  the  general  law,  without  proof  that  all  the 
requirements  of  the  statute  have  been  complied  with.  Doyle  v.  Village 
of  Bradford,  416. 

Admissibility  of  evidence. 

2.  Generally.  On  the  question  of  the  admissibility  of  evidence,  it  must 
be  regarded  as  true  and  proving  all  that  it  tends  to  prove.  Reynolds  et  al. 
v.  Adams,  134. 

Parol  evidence. 

3.  As  affecting  written  contract.  Parol  evidence  is  not  admissible  to  fix 
the  time  when  a  written  contract  is  to  be  performed.  A  contract  can  not 
rest  partly  in  writing  and  partly  in  parol.     Driver  et  al.  v.  Ford  et  al.  595. 
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4.  To  show  character  of  liability  assumed  by  indorsement  in  blank  on  prom- 
issory note.     See  INDORSEMENT. 

Secondary  evidence. 

5.  Proof  of  loss.  Where  a  note  with  its  indorsements  of  payments  is 
used  on  the  trial  before  a  justice  of  the  peace,  and  on  appeal  is  not  found, 
in  order  to  admit  secondary  evidence  of  its  contents  the  testimony  of  the 
justice  and  the  plaintiff's  attorney  ought  to  be  taken,  in  addition  to  that 
of  the  plaintiff  that  the  note  could  not  be  found  after  diligent  and  careful 
search.     Moore  v.   Wright,  470. 

Op  affirmative  and  negative  testimony. 

6.  The  testimony  of  witnesses  having  a  pretty  fair  knowledge  of  a 
person's  habits,  that  they  never  saw  him  intoxicated,  is  negative  evidence, 
and  does  not  disprove  affirmative  testimony  of  others  as  to  having  seen 
him  drunk.     Murphy  v.  The  People,  59. 

Admissions. 

7.  Where  part  is  given,  party  has  the  right  to  the  whole.  Where  a  defend- 
ant's admission  is  proved,  that  a  copy  of  a  note  presented  was  a  true  copy 
of  the  original  and  the  indorsements  thereon,  the  defendant  will  be  enti- 
tled to  prove  that  he  stated  at  the  same  time,  and  respecting  the  same  sub- 
ject matter,  that  he  had  paid  $75  which  was  not  indorsed  on  the  note,  and 
it  is  error  to  exclude  such  proof.  Where  a  party's  admissions  are  called 
for,  the  party  calling  for  the  same  is  bound  to  take  all  the  other  party  said 
upon  the  occasion  concerning  the  matter  in  dispute,  whether  it  makes  for 
or  "against  him.     Moore  v.   Wright,  470. 

8.  Admissions  in  an  answer  as  obviating  the  necessity  of  proof.  See  PLEAD- 
ING AND  EVIDENCE,  1. 

Declarations  of  purchaser. 

9.  On  question  of  vendor's  rights  as  against  vendee's  creditors.  Where  the 
vendee  of  personalty  has  the  same  delivered  to  him,  or  the  vendor  con- 
sents or  permits  him  to  take  and  hold  its  possession,  and  while  so  in  his 
possession  it  is  levied  upon  by  his  creditors,  and  the  vendor  replevies  the 
same  from  the  officer,  proof  of  the  declarations  of  the  vendee  that  he  was 
to  give  a  note  and  security  for  the  property  before  it  was  to  be  delivered 
to  him,  is  inadmissible  as  against  the  defendant.  Van  Duzor  v.  Allen, 
499. 

Opinions  of  witnesses — as  to  intoxication. 

10.  Where  a  witness  states  he  has  no  knowledge  whether  or  not  a  per- 
son was  intoxicated  at  a  particular  time,  there  is  no  error  in  refusing  a 
question  asking  him  to  give  his  opinion  as  to  his  intoxication,  which  is 
not  confined  to  the  personal  appearance  or  conduct  of  the  party.  City  of 
Aurora  v.  Hillman,  61. 

11.  A  witness  may  state,  from  his  observation  and  the  exercise  of  his 
perceptive  faculties,  whether  a  person  was  or  was  not  intoxicated,  with- 
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out  being  confined  to  the  detail  of  the  combination  of  minute  appearances 
from  which  he  learned  the  fact,  and  he   may  also  state  whether  or  not  a 
person  had  the  appearance  of  being  intoxicated,  and  such  statement  is  a 
statement  of  a  fact.      City  of  Aurora  v.  Hillman,  61. 
Decree,  as  against  one  not  a  party. 

12.  A  decree  in  a  suit  for  the  partition  of  land  by  heirs,  which  finds 
the  allegations  of  the  petition  true,  among  which  is  that  of  the  death  of  a 
person  and  the  heirship  of  the  parties,  is  prima  facie  evidence  of  the  death 
and  heirship,  against  a  party  in  ejectment,  though  he  was  not  a  party  or 
privy  to  the  partition  suit.     Delano  v.  Bennett,  533. 

Inspection  of  similar  article  by  jury. 

13.  In  a  suit  against  a  common  carrier  for  the  loss  of  a  can  of  yeast,  shipped 
to  be  used  for  distilling,  by  breaking  or  puncturing  the  can,  through  care- 
less handling  so  as  to  let  the  yeast  escape,  there  is  no  error  in  allowing  in 
evidence  a  can  similar  to  that  in  which  the  yeast  was  shipped,  for  the 
examination  of  the  jury.     American  Express  Co.  v.  Spellman,  455. 

Of  prior  acts,  to  establish  contract. 

14.  Where  the  plaintiff  sued  before  a  justice  of  the  peace,  upon  an 
alleged  special  contract  made  two  years  before,  with  the  defendant,  that 
the  defendant  was  to  allow  him  a  part  of  his  commissions  received  from 
customers  the  plaintiff  might  bring  to  him  to  borrow  money,  as  agreed 
upon  in  each  case,  and  an  alleged  agreement  to  pay  him  $50  in  a  particu- 
lar case  where  a  loan  was  effected,  which  is  testified  to  by  the  plaintiff 
and  denied  by  the  defendant,  evidence  showing  that,  prior  to  the  particu- 
lar agreement  to  pay  $50,  the  plaintiff  had  procured  other  persons  to  make 
loans,  under  the  general  employment,  and  that  the  defendant  had  made 
loans  to  them  and  allowed  the  plaintiff  some  commissions  therefor,  was 
held  proper,  as  tending  to  corroborate  the  plaintiff  on  the  question  of  his 
employment,  and  as  tending  to  show  he  was  entitled  to  recover  on  the 
quantum  meruit,  and  as  throwing  light  on  the  special  agreement  to  pay  in 
the  particular  case.     Phillips  v.  Roberts,  492. 

In  suit  on  appeal  bond. 

15.  Conclusiveness  of  judgment  of  affirmance.  In  a  suit  upon  an  appeal 
bond  given  on  an  appeal  to  this  court,  the  judgment  of  affirmance  by 
this  court  is  conclusive  as  to  the  validity  of  the  judgment  appealed  from, 
and  no  inquiry  can  be  had  as  to  the  merits  of  the  original  controversy, 
nor  as  to  the  validity  of  the  judgment.  Keithsburg  and  Eastern  Railroad 
Co.  et  al.  v.  Henry,  255. 

Destruction  of  evidence  by  party. 

16.  Presumption.  Where  a  party  destroys  the  evidence  of  payments 
made  to  him  upon  a  purchase  of  land,  wrongfully,  if  not  fraudulently, 
every  presumption  as  to  the  subject  matter  will  prevail  against  him  ;  and 
if  he  offers  to  convey,  upon  the  payment  of  a  given  sum,  at  the  time  of 
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such  destruction,  the  court  will  be  fully  warranted  in  finding  that  no 
more  than  such  sum  was  due  after  deducting  the  payments.  Downing  v. 
Plate,  268. 

17.  Weight  of  testimony  of  party  destroying  written  evidences.  Where  a 
vendor  of  land  wrongfully  destroys  the  vendee's  contract  of  purchase, 
upon  which  are  indorsed  his  receipts  of  various  payments,  the  testimony 
of  the  vendor  as  to  the  amounts  of  such  credits  can  not  be  allowed  to 
control  the  evidence  of  the  opposite  party.  The  unsupported  testimony 
of  a  party,  as  to  the  contents  of  a  writing  which  he  had  wrongfully  de- 
stroyed, it  being  the  only  written  evidence  which  had  been  in  existence, 
will  not  be  allowed  to  prevail  against  the  testimony  of  any  other  witness. 
Ibid.  268. 

Op  presumptions. 

18.  And  presumptive  evidence.     See  PRESUMPTIONS. 
Burden  of  proof. 

19.  Practice — where  defendant  assumes  the  burden  but  offers  no  proof.  In 
trespass,  where  pleas  of  confession  and  avoidance  alone  are  filed,  the 
plaintiff"  is  required  to  introduce  no  evidence  until  the  defendant,  prima 
facie,  sustains  his  defense.  In  such  case,  if  the  defendant  introduces  no 
evidence,  the  plaintiff*  may  then  give  evidence  of  the  nature  and  extent 
of  the  injury,  precisely  as  in  the  case  of  a  default.  Chicago,  Burlington 
and  Quincy  Railroad  Co.  v.  Bryan,  126. 

20.  On  plea  of  usury.  On  a  plea  of  usury  the  burden  of  proof  is  on 
the  defendant,  and  he  must  make  out  the  defense  by  a  preponderance  of 
evidence.  Boylston  et  al.  v.  Bain,  283. 

21.  As  to  identity  of  grantee  in  a  deed — where  there  are  two  persons,  father 
and  son,  of  the  same  name.     See  CONVEYANCES,  2. 

22.  As  to  relative  degrees  of  negligence.     See  NEGLIGENCE,  6. 

23.  As  to  previous  virtue  of  a  female  who  has  been  enticed  away  for  pur- 
poses of  prostitution.     See  CRIMINAL  LAW,  18. 

Party  failing  to  testify  in  his  own  behalf. 

24.  It  is  a  personal  privilege,  that  a  defendant  in  a  civil  suit  has, 
whether  to  testify  in  his  own  behalf,  and  if  he  fail  to  avail  of  the  right, 
it  is  error  for  the  court,  in  an  instruction,  to  call  the  attention  of  the  jury 
to  the  fact  in  any  way.     Moore  v.  Wright,  470. 

Degree  of  evidence. 

25.  To  authorize  a  finding  of  an  issue.  In  civil  actions  neither  party 
is  required  to  produce  more  than  a  preponderant  weight  of  evidence. 
Where  a  defendant  gives  evidence  prima  facie  sufficient  to  overcome  a 
legal  presumption  against  him,  and  the  plaintiff  then  offers  counter  evi- 
dence, it  is  error  to  instruct  the  jury  to  find  for  the  plaintiff  unless  the 
defendant  has  overcome  the   presumption,  by  proof,  to  the  satisfaction  of 
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the  jury.     Such  an  instruction  is  equivalent  to  requiring  proof,  beyond  a 
reasonable  doubt,  from  the  defendant.     Graves  et  al.  v.  Colwell,  612. 

26.  As  to  the  habit  of  getting  intoxicated,  on  indictment  for  selling  liquor 
to  a  person  of  such  habit.     See  CRIMINAL  LAW,  19,  20. 

Weight  and  preponderance  op  evidence. 

27.  As  between  an  equal  number  of  witnesses.  It  does  not  follow,  neces- 
sarily, that  when  a  fact  is  sworn  to  by  one  witness,  and  denied  by  another 
of  equal  credibility,  there  is  no  preponderance.  That  does  not  always 
depend  upon  the  number  of  witnesses.  The  interest,  motive,  prejudice, 
manner  of  testifying,  and  other  kindred  things,  are  to  be  considered  in 
determining  which  of  two  witnesses  testifying  in  conflict  with  each  other 
is  entitled  to  the  greater  credit.     Boy  Is  ton  et  al.  v.  Bain,  283. 

Sufficiency  of  evidence. 

28.  To  show  that  a  juror  swore  falsely  on  his  voire  dire  as  to  his  qualifica- 
cation.     See  NEW  TRIALS,  1. 

29.  To  prove  agent's  authority.     See  AGENCY,  1. 
To  show  identity  of  grantee  in  deed. 

30.  Where  there  are  two  persons,  father  and  son,  of  the  same  name — of  evi- 
dence in  respect  thereto.     See  CONVEYANCES,  123. 

Resisting  probate  of  will. 

31.  Of  evidence  on  the  question  of  undue  influence  over  testator — and  con- 
cerning his  mental  capacity.     See  WILLS,  1,  2,  3. 

Evidence  in  criminal  cases.     See  CRIMINAL  LAW,  25,  26. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Exceptions. 

1.  When  necessary.  If  a  defendant,  after  the  court  decides  his  affida- 
vit setting  up  his  defense  under  the  five-day  rule  to  be  insufficient,  takes 
no  exception,  but  asks  and  obtains  leave  to  file  a  new  affidavit,  he  cannot 
assign  the  ruling  upon  the  first  for  error.      Caveny  v.  Weiller,  158. 

2.  Unless  a  defendant  takes  an  exception  to  the  ruling  of  the  court 
in  allowing  a  motion  for  a  speedy  trial,  and  trying  the  case  out  of  its  or- 
der on  the  docket,  and  before  it  has  been  reached  on  the  regular  call, 
the  propriety  of  the  action  of  the  court  can  not  be  reviewed  in  this  court. 
Ibid.  158. 

Bills  of  exceptions. 

3.  When  necessary.  The  Supreme  Court  will  not  review  the  rulings  of 
the  court  below  on  the  admission  or  rejection  of  evidence,  +he  allowing  or 
refusing  of  motions,  the  refusal  to  grant  a  new  trial,  etc.,  unless  such  rul- 
ings are  excepted  to,  and  the  exceptions  preserved  in  the  record  by  bill 
of  exceptions  or  otherwise.     Deitrich  v.   Waldron,  115. 

42—90  III. 
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4.  This  court  can  not.  say  there  is  any  error  in  refusing  to  dismiss  a 
suit  brought  before  a  justice  of  the  peace  for  want  of  a  bond  for  costs, 
where  there  is  no  bill  of  exceptions  showing  the  grounds  of  the  motion 
and   the  action  of  the   court.     Buettner  v.  Norton  §  Dickinson  Man/.  Co. 

'415. 

5.  In  the  absence  of  a  bill  of  exceptions  containing  the  evidence,  it 
will  be  presumed  the  testimony  heard  by  the  court  was  sufficient  to  sus- 
tain the  judgment.     Ibid.  415. 

6.  If  a  case  is  tried  out  of  its  order  upon  the  docket  under  what  is 
known  as  the  five-day  rule,  it  should  be  so  stated  in  the  bill  of  exceptions, 
otherwise  it  will  be  presumed  the  court  below  acted  in  conformity  to  law. 
The  notice  and  rule  can  only  become  a  part  of  the  record  by  being  em- 
bodied in  a  bill  of  exceptions,  and  even  those  will  not  show  the  case  was 
tried  out  of  its  order.      Grundies  et  al.  v.  Martin  et  al.  552. 

7.  If  a  party  desires  to  assign  for  error  the  trial  of  a  case  without  first 
disposing  of  a  motion  for  a  change  of  venue,  he  should  preserve  the  motion 
and  the  evidence  thereon  in  a  bill  of  exceptions.  The  petition,  affidavit  and 
motion  for  a  change  of  venue  are  no  part  of  the  record  unless  preserved 
in  a  bill  of  exceptions.     Ibid.  552. 

EXCESSIVE  DAMAGES.     See  NEW  TRIALS,  3,  4,  6. 

EXECUTION. 

What  subject  to  levy  and  sale. 

1.  Of  a  mortgagor's  equity  of  redemption.  A  mortgagor's  equity  of  re- 
demption in  real  estate  may  be  levied  on  and  sold  under  execution  against 
him,  and  he  can  not  convey  his  equity  of  redemption  to  a  prior  mortgagee 
and  thereby  cut  off  the  lien  of  a  judgment  attaching  while  he  held  such 
interest,  but  it  will  still  be  liable  to  levy  and  sale.  Walters  v.  Defenbaugh 
et  al.  241. 

EXEMPLARY  DAMAGES.     See  MEASURE  OF  DAMAGES,  13. 

EXEMPTION. 

As  TO  personal  property. 

1.  As  against  purchase  money  unpaid.  The  3d  section  of  chapter  52, 
Rev.  Stat.  1874,  relating  to  exemptions,  which  declares,  that  "no  property 
shall,  by  virtue  of  this  act,  be  exempt  from  sale  for  non-payment  of  taxes 
or  assessments,  or  for  a  debt  or  liability  incurred  for  the  purchase  or  im- 
provement thereof,"  relates  to  real  estate  alone,  and  does  not  embrace  per- 
sonal property.     Shear  v.  Reynolds,  238. 

2.  Of  a  levy  upon  property  specifically  exempt — debtor  denied  an  oppor- 
tunity of  turning  out  other  property.     Where  an  officer  holding  an  execution 
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goes  to  the  debtor  and  makes  no  general  demand  for  property  upon  which 
to  levy,  but  with  a  manifest  purpose  of  taking  a  team  which  is  specifically 
exempt,  and  takes  the  same,  regardless  of  the  debtor's  claim  of  its  ex- 
emption, the  team  being  suitable  to  his  condition,  and  used  in  obtaining 
a  support  of  the  debtor  and  his  family,  the  officer  will  be  liable  to  the 
statutory  penalty  without  reference  to  what  other  property  the  debtor 
may  have  had.  Such  act  is  a  virtual  denial  to  the  debtor  of  any  oppor- 
tunity either  to  make  any  selection  or  produce  other  property.  Shear  v. 
Reynolds,  238. 
What  constitutes  a  family. 

3.  Under  the  law  exempting  certain  property  from  levy  and  sale,  a  widow 
keeping  a  boarding  house,  having  a  lady  friend  residing  with  her  as  one 
of  the  family,  and  female  servants,  is  the  head  of  a  family,  within  the 
meaning  of  the  statute,  and  the  friend  and  servants  are  a  part  of  the 
family.  Whether  a  person  is  the  head  of  a  family,  is  a  question  of  fact 
for  the  jury.     Race  et  al.  v.  Oldridge,  250. 

FAMILY. 

What  constitutes  a  family. 

Under  the  exemption  laws.     See  EXEMPTION,  3. 

FEE  BILL. 

Abbreviations. 

1.  Where  the  defendant  is  defaulted,  and  the  cause  is  heard  before  the 
court  without  a  jury,  a  fee  bill  will  not  be  rejected  as  unintelligible  if  the 
abbreviations  therein  can  be  understood  by  the  court.  Myers  v.  Shoneman 
et  al.  80. 

FIDUCIARY  RELATION. 

Or  a  partnership.     See  PARTNERSHIP,  1. 

FORCIBLE  ENTRY  AND  DETAINER. 
When  the  action  will  lie. 

1.  Where  a  tenant  has  been  improperly  put  out  of  possession.  Where  a 
tenant  in  the  peaceable  possession  of  land  under  an  unexpired  lease  is 
forcibly  dispossessed  by  a  constable  and  another,  under  a  writ  of  restitu- 
tion for  different  premises,  and  the  tenant's  goods  removed  into  the  street, 
after  which  such  other  person  retains  the  possession,  after  demand  made 
in  writing  by  the  tenant  the  latter  may  regain  the  possession  by  the 
action  of  forcible  entry  and  detainer.  The  writ  of  possession  for  other  and 
different  premises  could  not  be  pleaded  or  offered  in  evidence  in  justifica- 
tion of  the  eviction.     Hubner  v.  Feige,  208. 
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AS  BETWEEN  MORTGAGOR  AND  MORTGAGEE. 

2.  A  defendant  in  an  action  of  forcible  entry  and  detainer  offered  in 
evidence  a  note  given  him  by  the  plaintiff  and  a  mortgage  to  secure  the 
same.      It  did  not  appear  the  mortgagee  had  ever  taken  possession  or 

.  claimed  to  take  possession  under  his  mortgage,  or  that  he  had  foreclosed 
it,  or  sold  or  offered  to  sell  the  premises  by  virtue  of  any  power  of  sale 
therein,  or  made  any  demand  for  possession :  Held,  the  note  and  mortgage 
were  not  admissible  in  evidence.     Hubner  v.  Feige,  208. 

Forcible  detainer. 

3.  Proof  of  possession.  'Proof  unobjected  to,  by  a  witness,  that  a  de- 
fendant in  a  suit  of  forcible  detainer  was  managing  the  land  formerly 
owned  by  his  son,  and  had  possession,  as  the  witness  understood,  since 
the  son  had  left  the  State,  is  sufficient  to  authorize  suits  against  the  de- 
fendant, when  wholly  uncontradicted.     Merrin  \.  Lewis,  505. 

4.  Where  the  evidence  showed  that  a  party,  after  giving  a  mortgage 
on  his  land,  left  the  State,  leaving  the  premises  in  the  possession  and  con- 
trol of  his  father,  it  was  held,  in  forcible  detainer  against  the  father  by  a 
purchaser,  under  a  power  of  sale  in  the  mortgage,  that  the  defendant 
could  not,  after  having  taken  possession  under  his  son,  attorn  to  a  third 
person  and  give  him  possession,  so  as  to  avail  against  the  right  of  the 
purchaser  under  the  mortgage.     Ibid.  505. 

FORMER  ADJUDICATION. 

AS  A  BAR  TO  SECOND  SUIT. 

1.  The  record  of  a  former  judgment  in  a  suit  of  forcible  detainer,  showing 
that  the  plaintiff  had  not  made  out  his  case,  though  for  the  same  land,  is 
not  sufficient  to  bar  a  second  suit,  without  extrinsic  proof  showing  that 
the  cause  of  action  was  the  same  in  the  prior  as  in  the  last  suit.  Where 
the  only  demand  of  possession  shown  appears  to  have  been  made  after  the 
determination  of  the  first  suit,  the  judgment  for  the  defendant  therein  can 
not  be  held  a  bar  to  the  second  action  brought  after  such  demand.  Mer- 
rin v.  Lewis,  505. 

FORMER  DECISIONS. 

Mechanic's  lien. 

1.  The  cases  of  Fish  v.  Stubbings,  65  111.  492,  and  Powell  v.  Webber,  79 
id.  134,  in  so  far  as  they  hold  it  essential  to  the  existence  of  a  mechanic's 
lien  that  the  contract,  whether  express  or  implied,  should  prescribe  the 
time  within  which  the  work  must  be  completed,  or  the  materials  furnished, 
are  overruled.  The  rule  in  that  regard  was  changed  by  the  act  of  1861. 
Clark  et  al.  v.  Manning  et  al.  380. 

Contradicting  officer's  return. 

2.  By  plea  in  abatement.  So  far  as  the  opinion  in  Protection  Life  Ins. 
Co.  v.  Palmer,  81  111.  88.  holds  that  the  question  whether  a  summons  has 
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or  has  not  been  properly  served,  or  served  on  a  proper  person,  can  not  be 
raised  by  plea  in  abatement,  it  is  to  be  regarded  as  obiter  dicta  only,  and 
not  as  designed  to  overrule  prior  decisions  holding  a  different  rule.  Union 
National  Bank  of  Chicago  v.  First  National  Bank  of  Centreville,  56. 

FRAUD. 

AS  TO  CREDITORS. 

1.  Doing  business  in  wife's  name.  Where  an  insolvent  husband  carries 
on  business  in  his  wife's  name,  claiming  to  be  her  agent  at  a  salary,  unless 
it  is  done  in  good  faith,  and  with  the  separate  means  of  the  wife  derived 
from  some  other  source  than  the  husband,  the  stock  in  trade  and  furniture 
are  liable  to  be  sold  for  his  debts.     Robinson  et  al.  v.  Brems  et  al.  351. 

2.  If  a  collusive  arrangement  exists  between  a  husband  and  wife,  by 
which  it  is  secretly  understood  between  them  that  the  name  of  the  wife 
shall  be  used  in  the  carrying  on  of  the  business,  and  that  the  wife  shall 
hold  her  husband's  property  and  business  to  hinder,  delay  or  defraud  his 
creditors,  the  transaction  will  be  fraudulent  as  to  such  creditors.  Ibid. 
351. 

3.  And  herein,  of  the  use  of  the  wife's  money  in  business  by  the  husband. 
If  a  married  woman  advances  her  own  separate  money,  and  places  the 
same  in  the  hands  of  her  husband,  for  the  purpose  of  carrying  on  any 
general  trade,  although  in  her  name,  and  the  husband,  by  his  labor  and 
skill  in  the  undertaking,  increases  the  funds,  the  entire  capital  embarked 
in  the  enterprise,  together  with  the  increase,  will  not  constitute  the  sepa- 
rate estate  of  the  wife,  but  will  be  liable  for  the  debts  of  the  husband. 
Ibid.  351. 

4.  If  a  wife  allows  her  husband  to  have  and  retain  the  possession  of 
goods  and  stock  in  trade  claimed  by  her  as  her  separate  property,  and  to 
transact  business  with  it,  such  possession  is  prima  facie  evidence  of 
ownership  in  him  as  to  his  creditors,  and  in  a  contest  between  the  wife 
and  such  creditors  she  must  show,  by  a  preponderance  of  evidence,  that 
she  is  the  owner  of  the  property,  or  lawfully  entitled  to  its  possession. 
Ibid.  351. 

Fraudulent  representations  by  married  women. 

5.  In  respect  to  their  contracts — estoppel.     See  MARRIED  WOMEN,  1. 

FRAUDULENT  CONVEYANCES. 
Chattel  mortgage. 

Mortgagor  retaining  possession  for  purposes  of  sale.  See  MORTGAGES, 
17,  18,  19. 
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FRAUD  AND  CIRCUMVENTION. 
In  procuring  execution  of  note. 

1.  Where  a  party  engaged  in  selling  churns  called  upon  a  farmer  at 
his  residence  and  sold  him  a  churn  for  $10,  which  the  purchaser  offered 
to  pay  at  once,  but  the  seller  suggested  he  would  take  a  note  for  the  price, 
•  at  six  months  without  interest,  and  prepared  one  for  execution,  which  the 
maker  read  twice  before  signing,  and  saw  that  it  was  for  $10,  but  by  some 
device  or  trick,  unknown  to  the  maker,  he  signed  a  note  for  $300,  it  was 
held,  that  the  execution  of  the  note  was  obtained  by  fraud  and  circum- 
vention, and  that  the  maker  was  not  guilty  of  such  want  of  care  as  to 
estop  him  from  interposing  the  defense  as  against  a  bona  fide  assignee 
before  maturity.     Auten  et  al.  v.  Gruner,  300. 

GRAND  JURORS. 
Alienage  and  age. 

Not  grounds  of  disqualification.     See  JURY,  3,  4. 

GUARANTY. 

Of  the  consideration. 

1.  Where  the  payee  of  a  promissory  note  assigns  the  same,  and  guar- 
antees its  payment  in  satisfaction  and  discharge  of  his  own  indebtedness 
to  the  assignee,  the  existence  of  such  indebtedness  will  be  a  sufficient 
consideration  to  uphold  the  guaranty.      Worden  v.  Salter,  160. 

AS  TO  TIME  OF  PROMISE. 

2.  Where  the  payee  of  a  note,  indorsing  the  same  in  payment  of  his 
own  indebtedness,  says  if  the  maker  does  not  pay  the  note,  he  will,  the 
precise  time  of  the  declaration  is  not  important,  so  that  it  appears  to  be 
a  part  of  the  contract  then  being  negotiated,  and  made  before  its  con- 
summation.    Ibid.  160. 

Laches  in  suing  maker. 

3.  Where  a  payee  of  a  note  indorses  the  same  to  another,  guarantying 
its  ultimate  payment,  without  any  condition  that  the  holder  shall  sue  the 
maker,  or  do  any  other  act,  the  latter  will  not  lose  his  right  of  action 
against  the  guarantor  by  neglecting  to  sue  the  maker.     Ibid.  160. 

Filling  blank  indorsement. 

4.  If  the  payee  of  a  note,  at  the  time  of  its  indorsement  by  him  in 
blank,  agreed  to  pay  the  same  if  the  maker  did  not,  the  indorsee  will 
have  the  right  to  fill  out  the  indorsement  with  an  assignment  and  guar- 
anty of  payment.     Ibid.  160. 

TO  WHOM  GUARANTOR  LIABLE. 

5.  Only  to  person  to  whom  he  makes  the  guaranty.  Where  a  party  draws 
a  draft  on  one  for  the  price  of  grain  bought  for  him,  in  favor  of  one  who 
is  to  advance  the  money  with  which  to  pay  for  the  grain,  and  the  payee 
requires  a  guaranty  of  protection  before  advancing  the  money,  and  the 
drawee  procures   a  third  person  to  make  the  guaranty,  which  is  made  tc 
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the  payee,  to  protect  the  draft  upon  condition  that  the  bills  of  lading, 
transfer,  insurance  and  amount  drawn  for  are  all  right,  and  the  draft  is 
protested  for  non-acceptance,  so  that  the  drawer  is  compelled  to  take  it 
up  from  the  payee,  the  drawer  can  not  maintain  an  action  on  the  guar- 
anty, there  being  no  privity  of  contract  between  him  and  the  guarantor. 
The  payee  alone  can  maintain  an  action  for  any  loss  he  may  sustain. 
Second  National  Bank  of  Peoria  v.  Diefendorf,  396. 

6.  Undertaking  not  extended  by  implication.  A  surety  or  guarantor  can 
only  be  charged  when  the  case  is  brought  within  the  very  terms  of  his 
contract.  Therefore,  a  guaranty  or  promise  to  the  payee  to  protect  him 
against  loss  by  advancing  money  on  a  draft  drawn  in  his  favor  on  a 
third  person,  can  not  protect  the  drawer  against  loss  from  non-acceptance 
by  the  drawee,  and  the  guarantor  is  liable  to  the  payee  alone,  and  such 
an  undertaking  is  not  negotiable.     Ibid.  396. 

Extent  of  undertaking. 

7.  A  bank  guaranteeing  the  payee  of  a  draft  drawn  on  another  that 
the  same  will  be  protected  on  certain  conditions,  which  are  complied  with, 
is  not  liable  as  an  acceptor,  nor,  as  between  the  drawer  and  drawee,  is  it 
liable  as  a  guarantor  of  acceptance  and  payment.     Ibid.  396. 

Who  primarily  liable. 

8.  Where  a  guaranty  of  a  draft  is  made  by  a  third  person  to  the  payee 
before  it  is  drawn,  and  upon  the  faith  of  which  the  payee  makes  advances 
to  the  drawer,  and  the  drawee  has  agreed  to  pay  the  same  before  it  is 
drawn,  the  drawer  and  drawee  will  be  primarily  liable  to  the  payee  as 
principal  debtors,  while  the  liability  of  the  guarantor  will  be  only  sec- 
ondary as  surety.     Ibid.  396. 

HIGHWAYS. 
Dedication. 

1.  Building  fence  through  mistake  of  line.  Where  a  public  road  is  laid 
out  on  a  section  line,  sixty  feet  wide,  and  the  owner  of  land  on  one  side 
thereof,  in  inclosing  his  land,  intends  to  give  thirty  feet  for  his  half  of 
the  road,  but,  through  ignorance  of  the  section  line  and  by  mistake,  puts 
his  fence  some  sixty  feet  from  such  line,  which  remains  there  about 
eighteen  years  before  be  discovers  the  mistake,  he  will  not  be  held  to 
have  dedicated  the  entire  sixty  feet  outside  his  fence,  but  only  thirty  feet 
from  the  section  line.     Manrose  v.  Parker,  581. 

Prescription. 

2.  Where  a  road  sixty  feet  in  width  is  laid  out  with  its  centre  on  a 
section  line,  the  claim  of  the  public,  without  regard  to  where  the  road 
runs,  and  is  worked  and  traveled,  will  be  referred  to  their  legal  claim  of 
right,  that  is,  as  the  road  was  laid  out,  and  no  title  by  prescription  will 
be  acquired  by  the  use  of  the  road  a  few  rods  off  such  line  for  a  period 
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of  twenty  years.     To  give  such  a  title,  the  public  use  must  have  been 
twenty  years  under  a  claim  of  right,  and  there  must  have  been  acqui- 
escence by  the  owner  of  the  land  in  the  user.     Manrose  v.  Parker,  581. 
Defective  sidewalks. 

3.  Liability  of  city  for  injury  therefrom.  "Where  a  sidewalk  becomes  out 
of  repair  and  dangerous,  and  the  city  authorities  have  actual  notice,  or 
could  have  had  notice  of  that  fact  in  time  to  have  repaired  the  same  be- 
fore a  person  is  injured  in  consequence  of  the  defect,  without,  negligence  on 
his  part,  the  city  will  be  liable  for  the  injury.      City  of  Aurora,  v.  Dale,  46. 

4.  Of  contributory  negligence  on  the  part  of  the  person  injured.  See  NEG- 
LIGENCE, 8  to  11. 

5.  Of  notice  to  the  city  that  sidewalk  is  out  of  repair.     See  NOTICE,  1,  2. 
Use  of  street  for  private  purposes. 

6.  Right  of  occupant  to  recover  for  injury  from  adjacent  proprietor.  See 
ADJACENT  OWNERS,  2. 

Unprotected  opening  in  sidewalk. 

7.  Injury  therefrom — contributory  negligence.  A  person  engaged  in  the 
erection  of  a  building  in  the  city  of  Chicago  caused  an  excavation  to  be 
made  under  the  adjacent  sidewalk,  the  opening  into  the  excavation  being 
some  four  feet  in  width  and  twelve  feet  long.  The  lower  tier  of  planks 
of  the  sidewalk  outside  this  area  had  been  covered  with  a  coat  of  tar,  the 
area  itself  being  covered  with  boards  or  planks  running  lengthwise  with 
the  sidewalk.  There  was  no  street  lamp  or  light  at  the  corner  where  the 
excavation  was,  but  there  were  lamps  on  the  opposite  corners.  There  was 
no  railing,  fence  or  barricade  around  the  opening.  While  the  sidewalk 
was  in  this  condition  a  passerby,  in  the  night  time,  who  was  unacquainted 
with  the  condition  of  the  walk,  supposing  the  boards  placed  over  the  area 
were  put  there  for  persons  to  walk  upon  to  avoid  the  tarred  portion  of  the 
walk,  stepped  upon  them,  and,  one  of  the  boards  breaking,  he  was  precip- 
itated into  the  vault  below  and  injured:  Held,  there  was  such  negligence 
on  the  part  of  the  person  making  the  excavation  as  to  render  him  liable 
to  the  party  injured,  and  no  such  negligence  on  the  part  of  the  latter,  by 
reason  of  the  deceptive  appearance  of  the  walk,  as  to  preclude  a  recovery. 
Hutchison  v.  Collins,  410. 

Changing  grade  of  street. 

8.  Liability  for  injury  resulting  from  manner  of  changing  grade  of  street, 
etc.  While  a  city  may  change  the  grade  of  a  street  at  will  or  pleasure, 
yet,  where  it  is  changed  and  sewers  or  drains  are  constructed  for  the  pur- 
pose of  carrying  off  surface  water,  and  they  are  constructed  in  such  an 
imperfect  manner  that  the  water  is  turned  into  the  basement  of  a  build- 
ing of  a  lot  owner  on  the  street,  the  city  will  be  liable  for  such  damages 
as  may  arise  from  the  defective  improvement.  City  of  Elgin  v.  Kimball 
ei  al.  356. 
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Nature  op  the  right,  as  an  estate. 

1.  The  statutes  relating  to  homesteads  in  force  prior  to  July  1,  1873, 
created  no  new  estate,  but  simply  an  exemption,  and  when  the  holder  of 
the  homestead  conveyed  without  relinquishing  the  exemption,  he  trans- 
ferred the  fee,  but  the  operation  of  the  deed  was  suspended  until  the 
premises  were  abandoned,  or  possession  surrendered, — and  such  exemp- 
tion did  not  affect  the  rights  of  heirs  or  devisees.  Eldridge  v.  Pierce  et  al. 
474. 

2.  By  the  statute  which  took  effect  July  1,  1873,  an  estate  of  home- 
stead is  created — an  estate  before  unknown  to  the  law.  This  new  estate 
is  limited  only  as  to  its  value,  being  $1000,  and  not  by  any  specific  degree 
of  interest  or  character  of  title  in  the  particular  property  to  which  it 
attaches.  If  the  property  does  not  exceed  $1000  in  value,  the  estate  em- 
braces the  entire  title  and  interest  of  the  householder  therein,  leaving  no 
separate  interest  in  him  to  which  liens  can  attach,  or  which  he  can  alien 
distinct  from  tbe  estate  of  homestead.  If  it  exceeds  this  sum  in  value, 
the  excess  is  liable  to  the  same  liens,  and  may  be  aliened  in  the  same 
manner  as  his  other  real  property.     Ibid.  474. 

Alienation. 

3.  Householder  may  alien  his  estate  of  homestead  free  from  claim  of  cred- 
itors. A  householder  having  an  estate  of  homestead,  may  alien  the  prop- 
erty in  which  it  exists,  to  the  extent  of  $1000,  without  regard  to  his 
creditors,  provided  it  is  done  in  accordance  with  the  requirements  of  the 
statute;  and  the  surrender  of  possession  to  the  grantee,  in  such  case,  is 
not  an  abandonment  of  the  homestead  so  as  to  subject  it  to  the  claims  of* 
creditors  or  prior  grantees  under  conveyances  which  fail  to  pass  the  estate. 
Ibid.  474. 

Abandonment — its  effect. 

4.  It  does  not  pass  the  estate,  but  only  extinguishes  it.  The  estate  of  home- 
stead is  upon  condition  that  the  homestead  shall  not  be  voluntarily  sur- 
rendered or  abandoned,  and  is  extinguished  by  a  failure  of  the  condition. 
The  abandonment,  whether  pursuant  to  an  insufficient  conveyance  or 
without  any  conveyance,  does  not  pass  the  estate  of  homestead,  but  extin- 
guishes it,  leaving  the  property  thereafter  to  be  dealt  with  as  other  prop- 
erty.    Ibid.  474. 

Act  embraces  mortgages  and  deeds  of  trust. 

5.  Mortgages  and  deeds  of  trust,  being  conveyances  upon  condition, 
are  clearly  within  both  the  letter  and  spirit  of  the  act  relating  to  home- 
steads, and  must  be  executed  and  acknowledged  in  accordance  with  the 
requirements  of  the  laws  respecting  the  alienation  of  homesteads.  Ibid. 
474. 

6.  And  herein,  as  to  effect  of  surrender  to  junior  mortgagee.  Where  a 
householder,  occupying  premises  with   his  wife  and  family,  as  a  home- 
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HOMESTEAD.  Act  embraces  mortgages  and  deeds  of  trust.  Continued. 
stead,  executed  a  mortgage  thereon,  which  was  insufficient  to  waive  or 
release  the  homestead  estate  therein,  and  afterwards  he  and  his  wife  exe- 
cuted two  other  mortgages  in  accordance  with  the  statute,  and  then  sur- 
rendered possession  under  the  two  last  mortgages,  it  was  held,  that  the 
•last  mortgages  were  entitled  to  priority  over  the  first  to  the  extent  of 
11000.     Eldridge  v.  Pierce  et  al.  474. 

INDORSEMENT. 

Indorsement  in  blank. 

2.  Of  the  rigid  to  fill  in  the  blank  with  the  proper  contract.  If  the  payee 
of  a  note,  at  the  time  of  its  indorsement  by  him  in  blank,  agreed  to  pay 
the  same  if  the  maker  did  not,  the  indorsee  will  have  the  right  to  fill  out 
the  indorsement  with  an  assignment  and  guaranty  of  payment.  Warden 
v.  Salter,  160. 

2.  Indorsement  by  payee — parol  evidence  to  show  blank  indorsement  was  a 
guaranty.  In  this  case  parol  evidence  was  received  to  show  that  an  in- 
dorsement in  blank  of  a  note  by  the  payee  included  a  guaranty  of  payment 
by  the  indorser.  The  court  do  not  pass  upon  the  competency  of  such  evi- 
dence, there  being  no  objection  to  it  on  the  trial;  but  Mr.  Justice  Sheldon, 
Mr.  Chief  Justice  Craig  and  Mr.  Justice  Dickey  concurring  with  him, 
dissents  from  any  inference  that  may  be  drawn  in  favor  of  its  competency, 
holding,  in  that  regard,  a  distinction  between  an  indorsement  in  blank 
by  the  payee  of  the  note,  and  the  case  where  one  not  a  party  to  the  note 
writes  his  name  on  the  back  of  it.*     Ibid.  160. 

INJUNCTIONS. 

TO  RESTRAIN  COLLECTION  OF  TAXES. 

Whether  an  injunction  will  lie.     See  TAXATION,  2,  3,  7. 
INSTRUCTIONS. 

HOW  TO  BE  CONSTRUED. 

1.  Every  instruction  given  to  a  jury  must  be  construed  in  the  light  of 
the  evidence  on  which  it  is  based.      Worden  v.  Salter,  160. 

Of  THEIR  REQUISITES. 

2.  Need  not  be  repeated.  The  court  is  not  required  to  give  two  or  more 
instructions  which  are  substantially  alike,  but  it  may  give  one  and  refuse 
others  embodying  the  same  principle.     Boylston  et  al.  v.  Bain,  283. 

3.  Making  modification  as  by  the  court.  It  is  not  necessary  that  an  in- 
struction should  show  a  modification  was  given  by  the  court,  and  words 
go  indicating  should  be  omitted,  but  if  not  omitted  the  error  is  not  so 
material  as  to  justify  a  reversal.     Manrose  v.  Parker,  581. 

'%Eberhart  v.  Page,  89  111.  550,  is  a  case  where  a  third  person  indorsed  a  note 
in  blank  before  its  delivery  to  the  payee,  and  it  was  held  the  indorser  might 
prove  he  was  to  assume  the  liability  of  indorser  only, — not  that  of  guarantor. 
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4.  Singling  out  particular  points.  An  instruction  which  calls  special 
attention  to  particular  points  in  the  evidence  which  are  indecisive,  and 
mere  circumstances  bearing  upon  an  issue  of  fact,  and  omits  all  reference 
to  other  important  circumstances  in  proof,  is  objectionable.  Graves  et  al. 
v.  Colwell,  612 ;  Phillips  v.  Roberts,  492. 

5.  Calling  attention  to  parts  of  the  evidence  only.  It  is  the  duty  of  the 
jury  to  consider  all  the  testimony  in  the  case,  as  well  that  which  makes 
for  the  defendant  as  for  the  plaintiff,  and  it  is  error  for  the  court  to  direct 
the  attention  of  the  jury  to  the  principal  facts  relied  on  by  the  plaintiff,  as 
giving  undue  importance  to  a  part  of  the  facts.     Moore  v.   Wright,  470. 

6.  Partial  recital  of  the  facts.  It  is  error,  in  instructing  the  jury  upon 
the  credibility  of  a  witness,  to  tell  them  they  have  the  right  to  take  into 
consideration  the  contradictory  statements  of  a  party  as  a  witness,  setting 
them  forth,  without  calling  their  attention  to  the  explanation  given  as  to 
the  error  or  mistake  in  the  prior  statements,  as  giving  undue  prominence 
to  a  portion  only  of  the  evidence.  If  the  facts  are  recited,  it  should 
be  of  the  whole  of  them,  that  all  may  be  considered  together.  Chesney  v. 
Meadows  et  al.  430. 

7.  Should  be  based  on  evidence.  There  is  no  error  in  refusing  instruc- 
tions not  based  upon  any  evidence  in  the  case,  or  based  upon  a  defense 
excluded  by  the  court  from  the  jury.     Hubner  v.  Feige,  208. 

8.  Assuming  evidence  of  a  fact  not  shown.  An  instruction  is  erroneous 
which  is  predicated  on  the  assumption  that  there  is  evidence  tending  to 
prove  a  fact,  when  there  is  no  such  evidence.  Chicago,  Burlington  and 
Quincy  Railroad  Co.  v.  Harwood,  Admx.  425. 

9.  Without  evidence  and  assuming  facts  misleading  In  trespass  against 
a  railroad  company  for  the  wrongful  and  forcible  expulsion  of  a  passen- 
ger from  its  train  of  cars,  it  is  error  to  instruct  the  jury  that  in  estimating 
damages  they  may  take  into  consideration  the  position,  character,  stand- 
ing, influence,  power,  wealth,  ability  to  inflict  injury  and  to  practice  tyr- 
anny, oppression  and  injustice,  where  there  is  no  evidence  touching  such 
matters ;  and  the  court  has  no  right  to  intimate  that  the  company  has 
evinced  a  disposition  to  practice  tyranny,  oppression  and  injustice.  Such 
an  instruction,  too,  is  highly  calculated  to  influence  the  passions  of  the 
jury,  and  prejudice  them.  Chicago,  Burlington  and  Quincy  Railroad  Co.  v. 
Bryan,  126. 

10.  Should  not  assume  what  is  proven.  A  clause  in  an  instruction,  which 
assumes  to  determine  what  the  evidence  proves,  or  the  weight  of  the  evi- 
dence as  to  any  given  fact,  is  contrary  to  one  of  the  plainest  rules  of 
practice,  and  can  not  be  sanctioned.  Chicago,  Milwaukee  and  St.  Paul 
Railroad  Co.  et  al.  v.  Hall,  42. 

11.  As  to  presumption  from  facts  proved.  An  instruction  which,  after 
stating  one  or  more  circumstances  tending  to  prove  a  fact  in  dispute,  tells 
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the  jury  that  if  they  believe  such  circumstances  then  the  law  presumes 
the  fact,  is  erroneous,  as  ignoring  the  distinction  between  presumptions  of 
law  and  of  fact.  The  jury  may  draw  inferences  of  fact  from  the  evidence, 
but  the  court  can  not  as  a  matter  of  law.     Graves  et  al.  v.  Colwell,  612. 

12.  An  instruction  is  properly  refused  which  singles  out  a  portion  of 
the  evidence  on  a  given  subject,  as,  of  notice  to  a  city  of  defects  in  a  side- 
walk, and  informs  the  jury  that  from  these  notice  can  not  be  presumed.  The 
jury  should  be  left  to  draw  their  conclusion  from  all  the  evidence  on  the 
question.      City  of  Aurora  v.  Hillman,  61. 

13.  Taking  the  finding  of  facts  from  the  jury.  An  instruction  is  vicious, 
and  properly  refused,  which  takes  the  finding  of  important  facts  from  the 
consideration  of  the  jury.      Van  Duzor  v.  Allen,  499. 

14.  Announcing  merely  abstract  law.  The  giving  of  an  instruction  an- 
nouncing a  correct  rule  of  law  as  provided  by  the  statute,  in  a  certain 
case,  which  has  no  bearing  on  the  case  being  tried,  but  not  calculated  to 
mislead  the  jury,  is  no  ground  for  reversing  a  judgment  justified  by  the 
evidence.     Bandalow  v.  The  People,  218. 

Instruction  to  find  a  particular  verdict. 

15.  Whether  properly  given.     See  PRACTICE,  19,  20. 

INSURANCE. 

What  constitutes  an  insurance  company. 

1.  Under  the  amendatory  act  of  March  28,  1874,  relating  to  life  insurance 
companies,  a  corporation  issuing  policies  on  the  lives  of  its  members  is  not 
deemed  an  insurance  company,  within  the  meaning  of  the  prior  law  re- 
quiring a  guarantee  capital  of  $100,000  in  money  or  securities,  when  it  is  an 
association  intended  only  to  benefit  widows,  orphans,  heirs  and  devisees 
of  deceased  members,  and  no  annual  dues  or  premiums  are  required, 
and  its  members  receive  no  money  as  profit  or  otherwise.  Commercial 
League  Asso.  of  America  v.  The  People  ex  rel.  166. 

2.  An  association  issuing  policies  on  the  lives  of  its  members,  pay- 
able, in  case  of  death,  to  the  widow,  orphans,  heirs  and  devisees  of  the 
members,  and  to  them  alone,  and  which  provides,  by  its  by-laws,  that 
each  member  may  be  assessed  for  the  general  expense  fund  such  sums 
as  may  be  determined  upon  by  the  trustees,  not  to  exceed  $20  in  any  one  year, 
is  not,  a  life  insurance  company  under  the  statute  which  requires  a  capi- 
tal of  $100,000  in  money  or  securities  before  transacting  its  business,  and 
the  act  amendatory  thereof.     Ibid.  166. 

3.  Compensation  to  officers.  The  clause  in  the  act  of  1874,  that  no  mem- 
ber shall  receive  any  money  as  profit  or  otherwise,  was  designed  to  pre- 
vent the  corporation  from  making  dividends  of  profits  among  its  members. 
The  payment  of  an  officer  who  is  a  member,  for  services  rendered,  would 
not  be  "receiving  money  as  profit."     Ibid.  166. 
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Double  insurance. 

4.  What  constitutes.  Both  the  mortgagee  and  mortgagor  have  a  sepa- 
rate insurable  interest,  and  the  fact  that  the  mortgagor  has  a  prior  insur- 
ance upon  his  interest  will  not  defeat  a  policy  afterwards  taken  on  the 
same  property  by  the  mortgagee  in  the  names  of  both,  when  the  loss  is 
made  payable  to  the  mortgagee  and  the  mortgagor  is  not  aware  of  its 
issue.  To  constitute  a  double  insurance  the  two  policies  must  not  only  be 
for  the  benefit  of  the  same  person  and  on  the  same  subject,  but  also  for  the 
same  entire  risk.      Westchester  Fire  Ins.  Co.  v.  Foster,  121. 

Use  for  hazardous  business. 

5.  An  occasional  occupation  of  a  room  of  a  building  insulted,  by  a  car- 
penter in  his  business,  is  not  such  a  violation  of  a  clause  in  a  policy  which 
forbids  that  during  the  term  of  insurance  the  premises  should  be  used  for 
any  trade  or  business  denominated  hazardous,  as  will  defeat  a  recovery 
in  case  of  loss.  An  occasional  day's  work  by  a  carpenter  in  a  part  of  the 
house  will  not  avoid  such  a  policy.     Ibid.  121. 

Burning  of  property  by  third  person. 

6.  The  fact  that  a  person  having  no  interest  in  a  policy  of  insurance 
caused  the  building  insured  to  be  burned,  without  the  knowledge  or  assent 
of  the  assured,  can  not  affect  the  right  of  the  latter  to  recover  for  the 
loss.     Ibid.  121. 

Proof  of  loss  at  home  office. 

7.  Waiver.  If  a  policy  of  insurance  requires  notice  and  proof  of  a  loss 
to  be  delivered  to  the  secretary  of  the  company  at  the  home  office,  and  it 
is  given  to  a  local  agent  of  the  company  without  objections  on  this  score, 
and  payment  refused  upon  a  claim  that  the  policy  had  been  canceled,  the 
provision  in  the  policy  as  to  the  place  of  giving  the  notice  and  proof  will 
be  regarded  as  waived,  and  can  not  be  set  up  to  defeat  a  recovery  on  the 
policy.      German  Insurance  Co.  v.   Ward,  550. 

Dealings  with  agents. 

8.  And  of  evidence  in  respect  thereto.  If  a  party  contracts  with  an  agent 
of  an  insurance  company  for  an  insurance,  and  pays  such  agent  the  pre- 
mium, the  payment  will  be  binding  on  the  company,  whether  the  agent, 
pays  over  the  money  or  not,  but  if  the  premium  is  paid  to  a  person  by  the 
assured,  knowing  at  the  time  he  was  not  an  agent,  of  the  company,  but 
only  a  street  broker,  the  policy  can  not  be  enforced  unless  he  pays  over 
the  money,  when  it  contains  a  clause  that  the  company  shall  not  be  liable 
until  the  premium  is  actually  paid.     Lycoming  Ins.  Co.  v.   Ward,  545. 

9.  Where  the  assured  contracts  with  one  as  the  agent  of  the  insurer, 
believing  him  to  be  such,  and  does  not  employ  such  supposed  agent  to  act 
for  him  as  his  broker  in  obtaining  an  insurance,  such  person  can  have  no 
power  to  act  for  or  bind  the  assured,  although  the  policy  may  provide  that 
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the  person  who  may  have  procured  the  insurance  to  be  taken  shall  be 
deemed  the  agent  of  the  assured  and  not  of  the  company.  Lycoming  Ins. 
Co.  v.   Ward,  545. 

10.  In  such  case  the  assured,  in  a  suit  on  the  policy  for  a  loss,  has  the 
right  to  prove  what  the  contract  was  with  the  agent.  If  the  person  pro- 
curing the  insurance  was  not  the  agent  or  broker  of  the  assured,  it  is 
proper  to  prove  that  fact,  and  if  the  assured  dealt  with  such  person  as 
the  agent  of  the  insurer,  that  is  proper  to  be  proven.  What  was  said  and 
done  by  the  contracting  parties  is  a  part  of  the  res  gestae,  and  proper  for 
the  consideration  of  the  jury.     Ibid.  545. 

11.  Where  a  person  conducts  himself  as  the  agent  of  an  insurance 
company  and  examines  the  property  to  be  insured,  representing  himself 
to  be  an  agent,  and,  after  agreeing  to  insure  in  a  few  days,  returns  with 
a  policy  properly  executed  ready  for  delivery,  and  the  assured  accepts  the 
policy,  and  pays  the  premium  in  good  faith  under  the  belief  such  person 
is  an  agent  clothed  with  full  power,  the  company  will  be  bound  by  the 
payment  to  such  person,  and  estopped,  by  its  own  act  in  giving  him  the 
policy,  to  dispute  the  right  to  make  payment  of  the  premium  to  him. 
Ibid.  545. 

12.  Payment  to  agent.  While  it  may  be  true,  that  payment  to  an  agent 
of  an  insurance  company  in  articles  out  of  a  saloon  may  not  be  regarded 
as  a  payment  on  the  policy,  yet  where  enough  was  paid  in  money  to 
satisfy  the  premium,  that  will  suffice.     Ibid.  545. 

Who  may  sue  upon  policy. 

13.  The  one  to  whom  loss  is  payable.     See  PARTIES,  2. 

INTOXICATING  LIQUORS. 
Sale  without  license. 

1.  Of  such  sales  of  liquor  to  be  drank  on  "premises  adjacent"  to  premises 
where  sold,  or  place  of  " public  resort:'     See  CRIMINAL  LAW,  22,  23. 

AS  TO  HABIT  OF  GETTING  INTOXICATED. 

2.  Evidence  to  support  a  conviction  on  indictment  for  selling  to  a  person  of 
such  habit.     See  CRIMINAL  LAW,  19,  20. 

JUDGMENTS. 

Judgment  by  confession.     See  CONFESSION  OF  JUDGMENT,  1,  2,  3. 

JUDICIAL  NOTICE.     See  EVIDENCE,  1. 

JUDICIARY. 

Of  the  additional  circuit  judges. 

1.  Constitutionality  of  the  act  creating  them.  The  act  of  June  2,  1877, 
dividing  the  State  into  judicial  circuits,  and  providing  for  the  election 
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of  additional  circuit  judges,  is  not  in  violation  of  the  constitution.     Davi- 
son v.  The  People,  221. 

JURISDICTION. 

Of  the  circuit  court. 

On  appeal  from  justice  of  the  peace.     See  APPEALS,  1,  2,  3,  4. 

Assault  and  battery. 

When  jurisdiction  lies  in  such  cases.    See  ASSAULT  AND  BATTERY,  1, 2. 

In  chancery.     See  CHANCERY,  13. 

JURY. 

Competency. 

1.  Having  an  opinion.  If  a  juror  has  made  up  a  decided  opinion  on 
the  merits  of  the  case,  either  from  a  personal  knowledge  of  the  facts, 
from  the  statement  of  witnesses,  from  the  relations  of  the  parties,  or  from 
rumors,  and  that  opinion  is  positive  and  not  hypothetical,  and  is  such  as 
will  probably  prevent  him  from  giving  an  impartial  verdict,  a  challenge 
is  well  taken,  and  should  be  allowed.  Lycoming  Fire  Ins.  Co.  v.  Ward, 
545. 

2.  But  where  a  juror  has  no  fixed  or  positive  opinion  in  the  case,  and 
if  he  has  any  opinion  whatever,  it  is  from  what  he  heard  on  the  trial  of 
another  case  similar  to  the  one  in  which  he  is  called,  and  is  merely  hypo- 
thetical, and  will  not  prevent  an  impartial  judgment  on  the  facts  as  they 
may  be  proved  on  the  trial,  he  is  competent.     Ibid.  545. 

Grand  jurors. 

3.  Age,  as  a  disqualification.  The  fact  that  a  grand  juror  is  over  the 
age  of  sixty  years,  does  not  disqualify  him  from  acting.  It  is  only  a 
privilege  for  which  he  may  claim  to  be  excused.  Davison  v.  The  People, 
221. 

4.  Alienage  is  not  a  disqualification  to  a  juror,  even  in  a  capital  case,  but 
is  only  a  privilege  or  ground  of  challenge.  So  the  fact  that  a  grand  juror 
was  a  resident  of  another  State  at  the  time  an  indictment  was  found 
affords  no  ground  of  disqualification.     Ibid.  221. 

JUSTICES  OF  THE  PEACE. 
Consolidating  causes  of  action. 

1.  Under  the  statute.  The  statutory  provision  (Rev.  Stat.  1874,  ch.  79, 
sec.  49,)  requiring  the  consolidation  of  demands  in  suits  before  justices 
of  the  peace,  has  no  application  to  cases  where  the  demands,  if  consoli- 
dated, would  exceed  $200.  All  demands  of  a  nature  to  be  consolidated, 
and  which,  when  consolidated,  do  not  exceed  the  justice's  jurisdiction, 
must  be  brought  forward  in  the  one  suit,  or  they  will  be  barred.  liicker- 
son  v.  Rockwell,  460. 
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JUSTICES  OF  THE  PEACE.     Consolidating  causes  of  action.     Continued. 

2.  And  herein,  of  the  rule  at  common  law.  There  is  no  rule  of  the  com- 
mon law  which  requires  of  a  plaintiff  who  has  several  distinct  demands, 
such  as  two  or  more  promissory  notes,  against  the  same  defendant,  to  con- 
solidate the  same  in  one  suit, — so,  if  suit  be  brought  before  a  justice,  and 
the  several  distinct  demands,  when  consolidated,  exceed  the  jurisdiction 
of  the  justice,  the  plaintiff  is  not  bound  to  seek  another  court  which 
would  have  jurisdiction  of  the  aggregate  amount  of  all  the  claims. 
Nickerson  v.  Rockwell,  460. 

Jurisdiction. 

3.  In  cases  of  assault  and  battery.     See  ASSAULT  AND  BATTERY,  1, 2. 

LACHES.     See  CHANCERY,  10,  11. 

LANDLORD  AND  TENANT. 
Notice  to  terminate  tenancy. 

1.  For  non-payment  of  rent.  A  notice  to  terminate  a  tenancy  for  non- 
payment of  rent  is  not  defective  because  it  fails  to  mention  any  time  for 
the  payment  of  the  rent  due,  and  it  will  be  good  even  if  it  misdescribes 
the  number  of  the  lot,  when  it  is  apparent  that  it  is  not  misleading  as  to 
the  rent  and  lease  intended,  and  proof  is  made,  without  objection,  that  the 
lot  leased  and  the  one  named  in  the  notice  are  the  same.  Farnam  v.  Hoh- 
man,  312. 

2.  Service  of  notice  to  terminate  for  non-payment  of  rent.  Where  a  ten- 
ant sold  out  his  interest  in  the  demised  premises,  and  the  landlord,  to  ter- 
minate the  tenancy  for  the  non-payment  of  rent,  delivered  a  written 
notice  to  the  father  of  the  party  in  possession,  addressed  to  the  original 
tenant,  which  the  party  in  possession  afterwards  received  and  read,  the 
service  of  the  notice  was  held  sufficient.     Ibid.  312. 

Ejecting  tenant  by  force. 

3.  A  landlord  has  no  right,  even  if  there  is  rent  due  and  unpaid,  to 
forcibly  enter  into  possession  of  the  demised  premises,  and  eject  the  ten- 
ant, without  proper  process,  nor  can  he  give  such  right  to  another;  and 
if  he  takes  forcible  possession,  he  can  not  give  another  such  possession  as 
will  be  lawful  against  the  tenant.     Hubner  v.  Feige,  208. 

Rent  payable  while  tenant  in  possession. 

4.  If  a  tenant  retains  possession  of  the  leased  premises,  either  actual  or 
constructive,  he  will  be  liable  for  the  rent  so  long  as  his  possession  con- 
tinues, even  though  he  may  have  good  cause  for  abandoning  the  same 
before  the  expiration  of  the  term,  for  the  acts  of  the  landlord,  or  omission 
of  duty  on  his  part.  Before  the  tenant  can  defend  against  the  payment 
of  rent,  he  must  abandon  the  premises.  A  retention  of  the  keys  of  a 
rented  building  by  the  tenant  is  a  constructive  possession  by  him.  Burn- 
ham  v.  Martin,  438. 
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LANDLORD  AND  TENANT.     Continued. 

Party  buying  out  tenant. 

5.  Of  his  relations  with  the  lessor.  A  party  purchasing  and  taking  pos- 
session of  property  from  one  who  is  a  tenant,  takes  but  his  interest,  and 
subject  to  his  obligation  to  pay  rent  to  his  landlord.  Farnam  v.  Hohman, 
312. 

LAW  AND  FACT. 

Negligence  as  a  question  of  fact. 

How  to  be  considered.     See  NEGLIGENCE,  12. 

LIENS. 

Mechanic's  lien. 

1.  Strict  compliance  with  the  statute  necessary.  The  statute  which  gives 
a  mechanic  a  lien  is  in  derogation  of  the  common  law,  and  must  be 
strictly  construed,  and  no  person  can  have  a  lien  under  it  without  show- 
ing a  clear  compliance  with  its  provisions.  Belanger  et  al.  v.  Hersey 
et  al.  70. 

2.  Party  confined  to  his  own  theory  of  his  case.  Where  a  petition  for  the 
enforcement  of  a  mechanic's  lien  sets  up  and  relies  upon  an  express  con- 
tract, the  petitioner  can  not  afterwards  rely  upon  a  state  of  facts  not  set 
up  and  relied  upon  in  the  petition,  as,  that  the  contract  was  partly  ex- 
press and  partly  implied.     Ibid.  70. 

3.  As  to  time  of  performance  and  payment.  A  petition  for  a  mechanic's 
lien  which  does  not  show  that  the  labor,  whether  the  contract  be  written 
or  verbal,  if  an  express  contract,  was  to  be  performed  within  three  years 
from  its  date,  or  that  payment  was  to  be  made  within  one  year  from  the 
time  of  the  completion  of  the  contract,  is  substantially  bad,  and  shows 
no  right  to  the  lien  sought.     Ibid.  70. 

4.  The  statute  gives  a  mechanic's  lien  under  a  contract  which  fails  to 
express  any  time  for  performance,  and  is  therefore  to  be  performed  within 
a  reasonable  time,  if  the  work,  etc.,  is  completed  within  one  year  from 
the  commencement  of  the  same,  and  interest  is  allowable  on  the  sum 
found  due  under  the  contract.     Driver  et  al.  v.  Ford  et  al.  595. 

5.  Where  work  is  done  in  the  erection  of  a  building  under  a  written 
agreement,  in  which  no  time  is  fixed  for  the  completion  of  the  work,  but 
the  same  is  completed  within  a  year  from  the  commencement  of  the  labor, 
the  workmen  will  be  entitled  to  a  lien,  under  the  act  of  1861.  Clark  et  al. 
v.  Manning  et  al.  380. 

6.  The  act  of  1861  gives  the  mechanic  or  material-man  a  lien  upon  the 
premises  for  labor  performed  or  materials  furnished  the  owner  at  his  re- 
quest for  erecting  or  repairing  any  building  on  his  land,  within  one  year 
from  the  date  of  the  undertaking,  whether  the  contract  is  expressed  or 
arises  by  implication  from  the  acts  of  the  parties.     Ibid.  380. 

43—90  III. 
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LIENS.     Mechanic's  lien.     Continued. 

1.  Former  decisions.  The  cases  of  Fish  v.  Stubbings,  65  111.  492,  and 
Powell  v.  Webber,  79  111.  134,  in  so  far  as  they  hold  it  essential  to  the  ex- 
istence of  a  mechanic's  lien  that  the  contract,  whether  express  or  implied, 
should  prescribe  the  time  within  which  the  work  must  be  completed,  or 
•  the  materials  furnished,  are  overruled.  The  rule  in  that  regard  was 
changed  by  the  act  of  1861.      Clark  et  al.  v.  Manning  et  al.  380. 

8.  What  is  an  express  contract.  A  contract  for  the  furnishing  of  mate- 
rial to  be  used  in  a  building,  fixing  the  prices  for  the  articles  to  be  deliv- 
ered, but  leaving  all  other  matters  to  be  implied,  is  not  an  express  contract, 
within  the  meaning  of  that  term  in  the  lien  law.  In  such  case,  if  the 
materials  are  all  furnished  within  one  year  from  the  commencement  of 
the  delivery  thereof,  the  material-man  will  be  entitled  to  a  lien.  Orundies 
et  al.  v.  Hartwell,  324. 

9.  Apportionment  of  proceeds  of  sale  among  several  claimants.  Under  the 
statute  giving  prior  incumbrancers  a  preference  to  the  extent  of  the  value 
of  the  land  at  the  time  of  making  the  contract,  and  the  mechanic  or 
material-man  a  preference  in  respect  to  the  value  of  the  improvement, 
the  court,  on  decreeing  a  sale  of  premises  for  a  mechanic's  lien,  should 
find  the  value  of  the  building  and  of  the  lot  before  the  improvement,  and 
determine  what  proportion  of  the  proceeds  shall  be  paid  to  the  lien-holder 
and  what  to  the  several  prior  incumbrancers.  It  is  error  not  to  do  this, 
but  to  require  the  lien. of  the  mechanic  or  material-man  to  be  first  paid. 
Ibid.  324. 

10.  Misdescription  of  premises  in  contract.  A  misdescription  of  the 
premises  upon  which  work  and  labor  are  done  in  the  erection  of  a  build- 
ing, in  the  written  contract  of  the  parties,  will  not  prevent  the  laborer 
from  having  his  lien  upon  the  premises  which  are  truly  described  in  the 
petition,  and  upon  which  the  work  was  actually  done.  Clark  et  al.  v. 
Manning  et  al.  380. 

LIMITATIONS. 

When  the  statute  begins  to  run. 

1.  Where  materials  are  furnished  from  time  to  time,  under  a  special 
contract  to  furnish  the  iron  work  necessary  for  a  building,  and  the  special 
contract  is  abandoned  before  its  full  performance,  by  reason  of  the  de- 
struction of  the  building  in  an  incomplete  state,  in  an  action  as  upon  a 
quantum  meruit,  the  Statute  of  Limitations  will  begin  to  run  as  against 
each  item  or  parcel  from  the  time  of  its  delivery,  the  same  as  though  the 
materials  had  been  delivered  without  any  special  contract  at  all.  Schillo 
et  al.  v.  MeEwen,  11 

Whether  the  statute  must  be  pleaded. 

2.  Where  a  bill  to  foreclose  does  not  allege  the  insufficiency  of  the 
mortgaged  premises   or  ask   a  decree  against  an  administrator,  who  is 
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LIMITATIONS.     Whether  the  statute  must  be  pleaded.     Continued. 

made  a  party,  for  any  deficiency,  it  is  not  necessary  that  the  adminis- 
trator should  plead  the  two  years  limitation  in  defense  in  order  to  avail 
of  its  benefit.     Mulvey  et  al.  v.  Johnson,  457. 
On  foreclosure  against  an  estate. 

3.  When  the  debt  is  barred.  Where  a  bill  to  foreclose  a  deed  of  trust  is 
filed  against  the  administrator,  widow  and  heirs  of  the  deceased  debtor 
and  grantor,  more  than  two  years  after  the  grant  of  letters  of  administra- 
tion, the  claim  not  having  been  exhibited  within  that  time  in  the  county 
court,  and  the  bill  not  alleging  the  insufficiency  of  the  mortgaged  premises 
to  satisfy  the  debt,  nor  asking  for  any  decree  against  the  administrator, 
it  is  error  to  render  a  decree  against  the  administrator  for  any  deficiency 
of  payment  by  sale  of  the  property,  and  award  execution  therefor.  The 
decree  of  deficiency  should  be  paid  only  out  of  any  subsequently  discovered 
assets,  and  should  not  award  an  execution.     Mulvey  et  al.  v.  Johnson,  457. 

As  affecting  boundary  of  lot. 

4.  Twenty  years'  actual  possession  of  a  lot  under  a  contract  of  purchase, 
or  adversely,  is  a  bar  to  an  action  of  ejectment  as  to  any  part  of  the  land 
within  the  inclosure,  even  though  the  fence  may  have  been  over  the  true 
boundary  of  the  lot.     Schneider  v.  Botsch,  577. 

In  respect  to  return  of  special  assessments. 

5.  To  what  cities  and  villages  the  statute  applies — construction  of  sec.  279 
of  the  Revenue  act  of 1872.     See  SPECIAL  ASSESSMENTS,  5,  6. 

Lapse  of  time  aside  from  the  statute. 

6.  Specific  performance — delay  in  making  payment.  See  CHANCERY, 
10,  11. 

LOAN. 

What  amounts  to  a  loan.     See  CONTRACTS,  13. 

MALICIOUS  PROSECUTION. 
Advice  of  counsel. 

1.  As  a  justification.  Where  a  party,  before  commencing  a  criminal 
prosecution  for  larceny,  consults  and  takes  the  advice  of  highly  reputable 
and  able  lawyers,  upon  a  fair  and  truthful  statement  of  the  facts  to  them, 
and  acts  on  their  advice,  he  will  not  be  liable  in  a  suit  for  malicious 
prosecution.     Loewenthal  v.  Streng,  74. 

MANDAMUS. 

Writ  refused  when  of  no  avail. 

1.  The  court  will  refuse  to  grant  a  mandamus  when  it  is  manifest  it 
will  be  barren  and  fruitless,  or  useless,  or  can  not  have  a  beneficial  effect. 
Cristman  v.  Peck  et  al.  150. 
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MANDAMUS.     Writ  refused  when  of  no  avail.     Continued. 

2.  Where  school  directors  refuse  to  permit  certain  children  to  attend 
the  public  school  unless  they  would  bring  a  written  excuse  for  their  pre- 
vious absence,  and  it  did  not  appear  that  the  refusal  was  permanent,  or 
applied  beyond  the  term,  and  the  petition  for  a  mandamus  to  compel  the 

•  directors  to  admit  the  children  without  an  excuse,  was  filed  one  day 
before  the  close  of  the  term,  so  that  it  was  not  possible  to  have  a  hear- 
ing before  the  close  of  the  term,  it  was  held,  that  the  application  for  the 
writ  was  properly  denied.      Cristman  v.  Peck  et  al.  150. 

Amending  the  answer. 

3.  It  is  within  the  discretion  of  the  court  to  allow  an  amendment  to  an 
answer  to  a  petition  for  a  mandamus,  which  takes  the  place  of  a  return 
to  the  writ,  and  the  relator  can  not  be  heard  to  object  to  its  allowance 
when  he  shows  no  right  to  the  writ.     Ibid.  150. 

MARRIED  WOMEN. 

Estopped  by  fraudulent  representations. 

1.  In  respect  to  their  contracts  and  deeds.  While  contracts  and  agree- 
ments of  a  married  woman,  respecting  her  real  estate,  and  conveyances 
thereof  by  her  without  her  husband  uniting  in  the  execution  thereof,  made 
in  1868,  if  free  from  fraud,  could  not  be  enforced  at  law  or  in  equity,  yet 
if  a  married  woman  makes  a  contract  or  agreement,  respecting  her  real 
estate,  with  another  by  fraudulent  means,  and  thereby  obtains  an  inequi- 
table advantage,  a  court  of  equity  will  hold  her  estopped  from  setting  up 
her  coverture  to  retain  the  advantage,  and  require  her  to  perform  the  con- 
tract, if  executory,  and  prevent  her  from  avoiding  the  same,  if  executed, 
or  will  compel  her  to  place  the  other  party  in  statu  quo  before  she  will  be 
allowed  to  rescind  or  repudiate  such  contract  or  agreement,  as  the  equities 
of  the  case  may  require.     Patterson  v.  Lawrence,  174. 

2.  Where  a  married  woman,  in  1868,  holding  the  title  to  real  estate  in 
the  name  she  had  before  marriage,  a-pplied  for  a  loan  of  money,  and 
fraudulently  concealed  her  marriage,  representing  herself  as  a  widow, 
and  thereby  procured  the  loan  upon  the  execution  of  a  deed  of  trust  upon 
such  real  estate  in  her  former  name,  without  her  husband  joining  therein, 
it  was  held,  that  in  equity  she  could  not  avoid  the  conveyance  and  retain 
the  money  thus  fraudulently  obtained,  and  a  lien  was  decreed  upon  the 
land  for  the  amount  due,  and  a  sale  ordered  in  default  of  its  payment. 
Ibid.  174. 

Use  of  separate  property  by  husband. 

3.  Liability  for  his  debts.     See  FRAUD,  1  to  4. 

MASTER  AND  SERVANT. 

Injury  to  servant  in  service  of  master. 

1.  Of  contributory  negligence.  In  an  action  by  a  servant,  against  his 
employer,  to  recover  damages  for  a  personal  injury  caused  by  the  use  of 
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MASTER  AND  SERVANT. 

Injury  to  servant  in  service  of  master.     Continued. 

defective  machinery  or  materials  employed  in  the  business,  the  observ- 
ance of  due  care  and  caution  on  the  part  of  the  servant  is  indispensable 
to  his  right  to  recover.     Pennsylvania  Company  v.  Lynch,  333. 

2.  While  there  is  an  implied  contract  between  employer  and  employee, 
that  the  former  shall  procure  and  keep  suitable  tools,  implements,  means, 
etc.,  with  which  to  perform  the  labor  required  of  the  latter,  and  also  that 
the  latter  shall  be  advised  by  the  former  of  all  the  dangers  incident  to 
the  service  of  which  the  latter  is  not  cognizant,  yet  the  failure  of  the  em- 
ployer in  this  regard  furnishes  no  excuse  for  the  conduct  of  the  employee 
who  voluntarily  incurs  a  known  danger.  He  must  himself  use  due  care 
and  caution  to  avoid  injury,  and  if  he  enters  a  service  with  full  knowledge 
of  its  perils,  without  requiring  that  it  first  be  made  safe,  he  assumes  the 
risk  and  must  bear  the  consequences.     Ibid.  333. 

3.  Where  a  servant,  employed  in  removing  freight  from  one  car  into 
another,  used  a  common  car  door  made  of  pine  boards,  which  was  laid 
from  one  car  door  to  anothei',  and  while  taking  down  a  bale  of  wool 
he  and  his  fellow  servant  let  the  same  fall  upon  a  truck  on  the  door, 
which  caused  the  door  to  break,  giving  him  a  fall  and  inflicting  a  severe 
personal  injury,  when  the  proof  showed  that  such  servant  had  been  en- 
gaged nearly  two  years  in  the  business  and  had  frequently  before  used 
such  a  door  for  a  platform,  and  knew  the  danger  in  its  use,  and  its  defects, 
and  the  employer  gave  no  direction  to  use  such  a  platform,  there  being 
others  in  the  yard  of  better  construction  and  stronger  materials  which 
might  have  been  used,  and  the  employer  not  knowing  that  such  a  one  was 
used  at  the  time  of  the  accident,  and  the  servant  never  objected  to  the  use 
of  such  platforms  or  suggested  they  be  changed  and  others  substituted,  the 
negligence  of  the  servant  in  continuing  to  use  such  a  platform,  knowing 
the  same  to  be  unsafe,  is  of  such  a  character  as  to  defeat  a  recovery  by 
him  against  the  employer.     Ibid.  333. 

Trespass  by  servant. 

4.  Liability  of  master.  A  railway  company  is  liable  for  the  acts  of  its 
conductor  performed  within  the  scope  of  his  authority.  If  he  wrongfully 
and  forcibly  ejects  a  passenger  from  a  passenger  coach  while  in  the  em- 
ployment of  the  company,  the  latter  will  be  liable  in  trespass  to  the  pas- 
senger. Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Bryan,  126.  See 
ASSAULT  AND  BATTERY,  3. 

Employee  quitting  his  service. 

5.  When  he  may  do  so  and  recover  his  wages.     See  CONTRACTS,  14,  15. 

MEASURE  OP  DAMAGES. 

Presumption  as  to  ground  of  recovery. 

1,  Where  the  proof  embraces  matters  not  in  the  pleadings.  Although  a 
declaration  to  recover  damages  to  goods  may  not  be  broad  enough  to  ad- 
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MEASURE  OF  DAMAGES. 

Presumption  as  to  ground  of  recovery.     Continued. 

mit  a  recovery  of  damages  for  an  injury  to  the  building  containing  them, 
the  judgment  will  not  be  reversed  on  account  of  the  admission  of  evidence 
as  to  the  damages  to  the  latter,  where  the  recovery  is  not  so  large  as  the 
.  evidence  shows  the  damages  to  have  been  to  the  goods.  In  such  case  it 
will  be  presumed  the  jury  allowed  no  damages  except  as  to  the  goods. 
City  of  Elgin  v.  Kimball  et  al.  356. 

Overflowing  land. 

2.  By  obstructing  outlet.  Where  a  railway  company,  in  constructing  a 
second  track  on  its  right  of  way  across  land,  obstructs  a  prior  drainage  so 
as  to  dam  up  and  flow  the  water  back  on  the  plaintiff's  land,  the  deprecia- 
tion in  the  value  of  the  land,  caused  solely  by  the  structure,  may  be  con- 
sidered as  the  measure  of  damages  as  to  the  real  estate  injured  thereby. 
But  in  considering  such  depreciation,  it  is  necessary  to  take  into  account 
the  question  whether  the  injury  can  be  obviated,  in  whole  or  in  part,  by 
expending  money  to  remove  the  obstruction.  If  the  injury  is  permanent 
and  can  not  be  removed,  the  measure  of  damages  is  the  depreciation  of 
the  property  injured.  Chicago,  Rock  Island  and  Pacific  Railroad  Co.  v. 
Carey  et  al.  514. 

3.  If  the  obstruction  causing  the  injury  is  upon  the  company's  right 
of  way,  the  owner  of  the  land  injured  has  no  right  to  enter  thereon  to 
remove  the  obstruction,  and  the  law  will  not  require  him  to  commit  a  tres- 
pass to  remove  the  same,  even  if  it  would  cost  but  a  trifle,  nor  can  the 
company  require  such  owner  to  enter  its  right  of  way  for  such  purpose. 
In  such  case,  the  party  injured  by  the  obstruction  has  the  right  to  claim 
it  as  a  permanent  injury,  and  the  jury  to  allow  damages  as  such.  Ibid. 
514. 

4.  But  if  the  obstruction  is  upon  the  plaintiff's  land,  he  may  remove 
the  same,  and  the  jury  may  consider  the  cost  necessary  to  restore  the 
property  to  its  former  condition,  and  that  cost  would  be  the  depreciation 
in  the  value  of  his  land.     Ibid.  514. 

5.  Damage  to  crops.  Where  the  usual  outlet  of  water  is  obstructed  so 
as  to  overflow  the  plaintiff's  lands,  he  may  recover  for  the  loss  of  or  injury 
to  the  crops  of  hay,  etc.,  or  the  expense  of  securing  them,  in  addition  to 
the  loss  by  the  depreciation  of  the  land.     Ibid.  514. 

6.  As  to  other  elements  of  damage.  Where,  in  an  action  to  recover  for 
damage  to  real  estate  against  a  defendant  obstructing  the  drainage  of 
water  and  causing  it  to  overflow  a  portion  of  the  plaintiff's  farm,  the  court 
instructs  the  jury,  that  in  estimating  the  damages  it  is  proper  for  them  to 
consider  the  value  of  the  land  at  the  time  the  injury  occurred,  and  the 
decrease  in  value,  if  any,  in  consequence  of  the  injury,  it  is  error  to  fur- 
ther instruct  them  that  they  may  also  consider  the  inconvenience  and 
damage  in  having  one  portion  of  the  land  separated  from  another  by  rea- 
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son  of  such  overflow,  if  there  is  such  separation,  the  damage  sustained  to 
the  land  covered  by  such  overflow,  the  damage,  if  any,  to  the  portion  not 
overflowed  by  the  overflow  of  the  portion  covered  with  water,  and  the 
necessary  expense,  if  any,  which  the  plaintiff  sustained  in  the  construc- 
tion of  necessary  roads  and  bridges  in  consequence  of  such  overflow,  as 
such  damages  necessarily  enter  into  and  would  be  considered  in  fixing  the 
amount  of  depreciation  in  the  value  of  the  land,  and  thus  authorize  a 
double  allowance  for  such  injuries.  Chicago,  Hock  Island  and  Pacific 
Railroad  Co.  v.  Carey  el  al.  514. 
Of  distinguishing  as  to  damages. 

7.  When  only  partly  caused  by  defendant.  Where  the  owner  of  a  lot  sustains 
damage  from  the  flowing  of  water  upon  the  same  and  its  freezing,  and  the 
proof  shows  that  most  of  the  water  so  thrown  upon  the  premises  is  attri- 
butable to  the  act  of  the  defendant  in  suffering  it  to  escape  from  a  tank, 
and  a  part  was  the  flowing  of  surface  water  in  its  natural  course,  it  is 
not  proper  to  instruct  the  jury  that  if  they  can  not  determine  from  the 
evidence  what  part  of  the  damage  was  occasioned  by  the  water  suffered 
to  escape  from  the  defendant's  tank,  they  can  not  find  more  than  nominal 
damages  in  favor  of  the  plaintiff.  In  such  a  case  the  jury  should  be  left 
at  liberty  to  estimate  as  best  they  can  how  much  of  the  whole  damage 
was  occasioned  by  the  water  from  the  tank.  Chicago  and  Northwestern  Rail- 
way Co.  v.  Hoag,  339. 

Damages  accruing  after  suit  brought. 

8.  Whether  recoverable.  "Where  a  wrongful  act  is  done,  producing  an 
injury,  which  is  not  only  immediate,  but  from  its  very  nature  is  perma- 
nent, and  must  continue  to  produce  injury  independent  of  any  subsequent 
wrongful  act,  then  all  damages  resulting,  both  before  and  after  suit 
brought,  may  be  estimated  and  recovered  in  the  action.     Ibid.  339. 

9.  Where  a  railroad  company,  before  suit  brought,  wrongfully  suffered 
the  water  escaping  from  its  tank  to  flow  upon  the  plaintiff's  lot,  where  it 
spread  and  froze  several  feet  deep,  and  the  ice  did  not  melt  until  after  the 
commencement  of  the  suit,  it  was  held,  that  the  plaintiff  might  recover  for 
the  damages  occurring  after  suit  brought  for  the  wrongful  act  of  the  de- 
fendant done  before  suit.     Ibid.  339. 

Where  nolle  prosequi  is  entered  as  to  part. 

10.  Effect  of  a  general  finding.  In  a  suit  by  a  property  owner  to  recover 
damages  against  three  railroad  companies  for  the  laying  of  their  track 
near  his  dwelling,  in  the  street,  whereby  smoke,  dust  and  cinders  were 
thrown  upon  his  house  and  lot,  and  otherwise  creating  a  nuisance,  depre- 
ciating the  value  of  his  property,  where  the  plaintiff,  on  the  trial,  entered 
a  nolle  prosequi  as  to  all  damages  arising  from  the  construction  and  oper- 
ation of  certain  tracks  shown  to  belong  to  one  of  the  companies  exclu- 
sively, a  finding  of  damages  for  the  depreciation  caused  by  all  the  roads, 
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as  well  as  general  depreciation  of  real  estate  after  the  construction  of  the 
several  roads,  can  not  be  sustained,  and  a  remittitur  of  $800  out  of  $2000 
found  by  the  jury  will  not  cure  the  error,  as  it  can  not  be  known  how 
much  the  jury  allowed  for  damages  occasioned  by  the  tracks  to  which  the 
nolle  applied.      Chicago,  Milwaukee  and  St.  Paul  Railroad  Co.  et  al.  v.  Hall,  42. 

Injury  to  property  from  railroads. 

11.  As  respects  depreciation  in  value,  etc.  In  an  action  to  recover  dam- 
ages caused  to  a  house  and  lot  by  the  construction  and  operation  of  rail- 
road tracks  in  a  street  in  close  proximity  to  the  plaintiff's  property,  the 
true  measure  of  damages  is,  the  loss  sustained  by  the  nuisance,  the  injury 
from  jarring  the  building  and  the  throwing  of  cinders  and  smoke  upon 
the  plaintiff's  premises,  and  the  depreciation  of  the  value  of  the  property 
by  these  causes  may  be  considered,  but  not  general  depreciation  in  value 
from  other  causes,  such  as  mere  inconvenience  in  approaching  or  leaving 
the  property,  or  the  noise  and  confusion  in  the  vicinity.  The  injury  must 
be  physical.     Ibid.  42. 

12.  Damage  to  property  not  taken  for  public  use,  to  be  recoverable, 
must  be  physical  and  real,  and  not  speculative,  and  it  must  depreciate  the 
value  of  the  property  or  its  use.  The  depreciation  is  to  be  determined  by 
comparing  its  value  before  and  after  the  structure  which  produces  the 
injury,  and  any  benefits  thus  conferred  should  be  considered,  as  well  as 
injury  inflicted  by  the  structure,  in  estimating  the  damages.     Ibid.  42. 

Exemplary  damages. 

13.  Ejecting  passenger  from  railway  car.  If  a  railway  conductor,  with- 
out demanding  fare,  or  after  the  fare  is  offered  to  be  paid,  takes  a  passen- 
ger who  is  properly  behaving  himself  by  the  collar,  and  leads  him  to  the 
door  of  the  car  and  puts  him  off,  tearing  his  coat  in  the  act  of  expulsion, 
and  such  act  is  unprovoked,  willful  and  malicious,  and  performed  in  a 
rude  and  aggravating  manner,  with  the  intention  to  wound  the  feelings 
of  the  passenger  and  to  bring  him  into  contempt  and  disgrace,  in  trespass 
against  the  company  the  jury  may  give  punitive  or  exemplary  damages. 
Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Bryan,  126. 

Of  excessive  damages. 

14.  In  certain  cases.     See  NEW  TRIALS,  3,  4,  5. 

MECHANIC'S  LIEN.     See  LIENS,  1  to  10. 

MORTGAGES. 

What  constitutes  a  mortgage. 

1.  Of  a  deed  absolute  inform.  Where  a  conveyance  of  land  is,  in  form, 
absolute,  in  order  to  change  its  character  to  that  of  a  mortgage  the  proof 
must  show  clearly  that  such  was  the  contract  and  intent  of  the  parties. 
Clark  v.  Fmlon,  245. 
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2.  Where  the  grantee,  on  the  same  day  a  conveyance  absolute  on  its 
face  is  made  to  him,  executes  and  delivers  to  the  grantor  a  written  contract, 
in  which  he  agrees  to  reconvey  the  lands  to  the  grantor  on  payment  of  a 
given  sum,  which  he  owed,  by  a  day  specified,  and  both  parties  treat  the 
deed  as  a  security,  the  grantor  remaining  in  the  possession  and  use  of 
the  land  as  owner  the  same  as  before,  this  will  show  that  the  deed  was 
intended  only  as  a  security  for  the  payment  of  a  debt.  Clark  v.  Finlon, 
245. 

3.  A  subsequent  settlement  between  the  parties,  of  all  accounts,  fol- 
lowed by  a  surrender  of  the  contract  for  a  reconveyance,  under  an  express 
agreement  of  the  grantee  to  convey  the  land  to  the  grantor  upon  payment 
of  the  amount  estimated  to  be  due,  including  usurious  interest,  within  one 
year,  will  not  render  the  conveyance  absolute  and  prevent  a  redemption 
by  the  grantor.     Ibid.  245. 

What  interest  may  be  mortgaged. 

4.  Where  a  party  acquires  the  legal  title  to  lots  from  one  who  had 
previously  made  contracts  for  their  sale  and  conveyance,  together  with 
an  assignment  of  the  contracts,  he  has  such  an  interest  in  the  lots  as  may 
be  the  subject  of  bargain  and  sale  or  transfer  by  mortgage.  In  such  case 
he  does  not  hold  the  title  in  trust  for  the  purchasers.  Chickering  et  al.  v 
Fullerton,  520. 

5.  Where  a  party  takes  a  deed  to  real  estate  subject  to  rights  of  others 
under  a  prior  purchase,  and  gives  a  mortgage  thereon  to  his  grantor,  the 
latter  may  foreclose  the  same,  and  cut  off  whatever  rights  the  mortgagor 
acquired  by  his  deed  from  the  mortgagee.     Ibid.  520. 

6.  Where  A  purchased  a  number  of  lots  under  a  contract  for  a  convey- 
ance upon  payment  of  the  price,  and  sold  the  same  to  various  other  per- 
sons, giving  agreements  for  deeds  to  them  on  payment  of  the  purchase 
money,  after  which  he  turned  over  such  contracts  to  the  original  vendor, 
taking  up  his  own  obligations  and  cancelling  his  agreement,  and  such 
original  vendor  transferred  the  contracts  to  B,  and  conveyed  him  the  legal 
title,  and  B,  in  the  same  manner,  transferred  and  conveyed  to  C,  who  gave 
back  to  B  a  mortgage  on  his  interest  in  the  lots,  it  was  held,  that  the 
mortgage  was  inoperative  as  to  the  purchasers  from  A,  who  had  fully  paid 
for  their  lots.     Ibid.  520. 

Mortgagee  in  possession. 

7.  How  far  chargeable  with  rents.  Where  a  grantee  of  land,  under  a 
deed  given  as  a  security  for  a  debt,  obtains  possession  of  a  part  of  the 
land,  which  he  occupies  by  his  tenant,  on  bill  by  the  grantor  to  redeem, 
the  grantee  should,  in  stating  the  account  of  the  sum  due,  be  charged  with 
the  value  of  the  use  of  the  land  for  the  time  he  has  occupied  the  same. 
Clark  v.  Finlon,  245. 
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8.  A  mortgagee  in  possession  of  the  mortgaged  premises  is  only 
required  to  account  for  actual  receipts  less  such  sums  as  he  may  pay  out 
for  taxes  and  necessary  repairs,  unless  it  is  shown  that  more  could  have 
been  realized  by  reasonable  diligence.      Clark  v.  Finlon,  245. 

Conveyance  of  mortgagee's  interest. 

9.  Of  its  effect.  A  mortgage  being  a  mere  incident  to  the  mortgage 
debt,  a  conveyance  of  the  mortgagee's  interest  in  the  land  without  fore- 
closure, and  without  an  assignment  of  the  debt,  is  considered,  in  law,  a 
nullity  and  passes  no  title.     Delano  v.  Bennett,  533. 

Power  of  sale  in  mortgage. 

10.  Who  may  execute  on  death  of  mortgagee.  Where  a  mortgage  on  land 
confers  a  power  of  sale  upon  the  mortgagee,  his  legal  representatives  or 
attorney,  on  default  of  payment,  and  the  mortgagee  dies,  so  that  the 
indebtedness  secured  passes  to  his  administrator,  the  latter  may  properly 
exercise  the  power  as  the  legal  representative  of  the  mortgagee.  Merrin 
v.  Lewis,  505. 

Mortgaged  lands  taken  for  public  use. 

11.  Of  the  mode  of  enforcing  payment  of  the  mortgage  debt.  Where  mort- 
gaged property  is  condemned  and  appropriated  to  public  use,  and  the  com- 
pensation awarded  to  the  owner  or  mortgagor  exceeds  the  sum  due  on  the 
mortgage,  and  is  not  paid,  it  is  not  proper,  on  bill  to  foreclose,  to  order  a 
sale  of  the  premises.  The  sum  found  due  should  be  ordered  paid  out  of 
the  condemnation  money.      Colehour  v.  State  Savings  Institution,  152. 

Redemption. 

12.  Foreclosure  in  Federal  court — decree  of  sale  without  redemption — effect 
upon  the  statutory  right  to  redeem.  Where  a  decree  of  the  Circuit  Court  of 
the  United  States,  on  a  bill  to  foreclose,  found  the  sum  due  under  the 
mortgage,  and  required  its  payment  by  a  given  time,  and  ordered  a  sale 
without  redemption  in  case  of  default  in  payment,  it  was  held,  that  even 
if  the  latter  part  of  the  decree  was  void  it  did  not  invalidate  the  residue, 
or  make  null  all  the  subsequent  proceedings  in  its  execution,  but  that  the 
mortgagor  might  have  redeemed  within  one  year  from  the  sale,  notwith- 
standing the  master's  deed,  and  not  having  done  so  or  offered  to  redeem 
within  the  time  given  by  statute,  the  deed  was  not  void,  though  given 
before  the  expiration  of  the  period  allowed  for  redemption.  Suitterlin  v. 
The  Connecticut  Mutual  Life  Ins.  Co.  483. 

13.  It  seems  that  in  a  decree  of  foreclosure,  a  mere  order  of  sale,  with- 
out saying  anything  as  to  redemption,  would  be  good,  and  such  a  decree 
would  not  defeat  the  right  to  redeem,  which  is  conferred  by  the  statute 
and  not  by  the  decree  of  the  court.     Ibid.  483. 

14.  If  the  officer  selling  land  under  a  decree  of  foreclosure  which 
simply  orders  sale  for  default  in  payment,  should  disregard  the  statute, 
and  instead  of  giving  a  certificate  of  purchase  should  give  the  purchaser 
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a  deed  at  once,  it  would  not  defeat  the  right  to  redeem,  nor  give  the  right 
of  present  possession,  at  least  in  equity,  but  the  deed  would  remain  in- 
operative in  effect  until  the  expiration  of  the  time  given  for  redemption 
by  the  statute,  when  it  may  stand  as  a  valid  execution  of  the  decree. 
Suitterlin  v.  The  Connecticut  Mutual  Life  Ins.  Co.  483. 

15.  Where  a  decree  for  the  foreclosure  of  a  mortgage  directed  the  sale 
of  the  mortgaged  premises  without  allowing  the  statutory  right  of  redemp- 
tion, it  was  held,  that  if  it  was  merely  erroneous  in  this  respect,  it  could 
not  be  questioned  collaterally,  but  if  void,  so  far  as  it  denied  the  right 
of  redemption,  it  could  not  have  the  effect  to  deprive  of  that  right,  and  a 
bill  filed  by  the  mortgagor  after  the  time  prescribed  by  the  statute  for 
redemption  had  expired,  to  redeem  from  the  mortgage  and  to  have  the 
master's  deed  set  aside  as  a  cloud  on  the  title,  showing  no  attempt  or  offer 
to  redeem  from  the  sale  within  the  time  given  by  law,  was  without  equity 
and  properly  dismissed.     Ibid.  483. 

Equity  of  redemption. 

16.  Subject  to  levy  and  sale  on  execution.     See  EXECUTION,  1. 

Chattel  mortgages. 

17.  Mortgagor  retaining  possession  for  purposes  of  sale — fraudulent  as  to 
creditors.  A  chattel  mortgage  on  a  stock  of  goods  which  authorizes  the 
mortgagor  to  retain  possession  and  carry  on  his  business  by  selling  and 
buying  goods,  is  void  as  to  creditors  and  purchasers  of  the  mortgagor. 
And  though  the  mortgage  is  fair  on  its  face,  if  the  mortgagee  soon  after 
its  execution  gives  written  permission  to  the  mortgagor  to  sell  the  goods 
in  the  usual  course  of  his  bus'iness,  but  to  hold  the  proceeds  as  agent  for 
him,  and  such  sales  are  made,  it  will  render  the  mortgage  void  as  to  bona 
fide  creditors  and  purchasers,  and  the  goods  will  be  liable  to  seizure  under 
a  distress  warrant  for  rent  due  from  the  mortgagor.  Dunning  et  al.  v. 
Mead  et  al.  376* 

18.  Where  a  chattel  mortgage  is  given  on  personal  property,  and  the 
mortgagee,  by  a  written  agreement,  gives  the  mortgagor  the  right  to 
manufacture  the  materials  and  sell  property,  with  the  approval  of  the 
mortgagee,  and  to  receive  the  price  and  retain  a  certain  sum  therefrom 
for  each  month  to  enable  the  mortgagor  to  run  the  business,  pay  hands  and 
support  his  family,  the  mortgage  will  be  fraudulent  and  void  as  against 
other  creditors  of  the  mortgagor.      Greenebaum  v.  Wheeler,  296. 

19.  To  render  such  a  security  valid,  as  against  third  persons,  the 
debtor  must  part  with  all  right  to  appropriate  the  property  to  his  own 
use  during  the  existence  of  the  lien,  or  the  power  to  sell  it  and  appropri- 
ate the  proceeds  of  the  sale  to  his  own  use.     Ibid.  296. 

*  See  Ooodheart  v.  Johnson,  88  111.  58;  Barnety.  Fergus,  51  111.  352;  Davis  v. 
Ransom,  18  111.  396;  Read  v.  Wilson,  22  111.  377;  Simmons  v.  Jenkins,  Admr.  76 
111.  479. 
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MUNICIPAL  CORPORATIONS.     See  CORPORATIONS,  4,  5. 

MUNICIPAL  INDEBTEDNESS. 
In  excess  of  constitutional  limit. 

Taxation  there/or  enjoined.     See  TAXATION,  7. 

NEGLIGENCE. 

Negligence  in  railroads. 

1.  Neglect  to  ring  bell  or  sound  whistle — as  evidence  of  gross  negligence. 
The  mere  omission  of  a  railway  company  to  ring  a  bell  or  sound  a  whistle 
on  a  train  approaching  a  highway  crossing,  where  a  collision  occurs  with" 
a  team  while  crossing  the  railroad  track,  can  not  be  said,  as  a  matter  of 
law,  to  be  evidence  of  gross  negligence,  so  as  to  fix  the  liability  of  the 
company  for  the  injury.  To  have  that  effect  it  must  be  a  just  inference, 
from  the  evidence,  that  the  injury  was  caused  by  reason  of  such  neglect. 
Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Harwood,  Admx.  425. 

2.  Duty  of  the  company  in  providing  safe  platform.  A  passenger  hav- 
ing no  right  to  get  on  board  a  railway  train  while  it  is  in  motion,  the 
company  is  under  no  obligation  to  provide  means  to  assist  him  in  doing 
so.  If  the  company  has  constructed  and  maintained  a  platform  at  a  con- 
venient and  suitable  place,  by  which  passengers  can  safely  and  securely 
enter  the  cars  when  the  train  is  placed  in  position  for  the  reception  of 
passengers  when  the  cars  are  not  in  motion,  it  has  fulfilled  its  duty  to 
the  passenger  so  far  as  the  platform  is  concerned.  Chicago  and  North-- 
western Railway  Co.  v.  Scates,  586. 

3.  As  to  acts  of  third  persons.  A  railway  company  is  not  liable  for  an 
injury  caused  by  the  negligence  or  wrongful  act  of  a  stranger,  unless 
they  were  acting  in  concert.  When  the  acts  of  different  persons  are  en- 
tirely distinct  and  separate,  there  can  be  no  joint  liability  for  an  injury 
caused  thereby.     Ibid.  586. 

Contributory  and  comparative  negligence. 

4.  The  rule.  Although  the  plaintiff  may  have  been  guilty  of  slight 
negligence  contributing  to  the  injury  complained  of,  it  will  not  preclude 
a  recovery,  provided  the  negligence  of  the  defendant,  resulting  in  the 
injury,  was  gross  in  comparison  with  that  of  the  plaintiff.  Chicago,  Bur- 
lington and  Quincy  Railroad  Co.  v.  Harwood,  Admx.  425. 

5.  It  is  not  sufficient,  in  a  case  of  contributory  and  comparative  neg- 
ligence, to  say  in  an  instruction  that  the  plaintiff  may  recover,  though 
negligent,  provided  his  negligence  is  slight  in  comparison  with  that  of 
the  defendant.     Such  an  instruction  should  be  refused.     Ibid.  425. 

6.  Of  the  burden  of  proof.  The  onus  of  establishing  the  relative  de- 
grees of  negligence  of  the  plaintiff  or  the  deceased,  and  of  the  defendant, 
is  not  upon  the  latter.  The  gross  negligence  of  the  defendant  is  as  in- 
dispensable an  element  in  the  rule  of  comparative  negligence  as  the 
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slight  negligence  of  the  plaintiff,  or  the  plaintiff's  intestate,  and  unless 
both   are  proved   as   alleged,  no  recovery  can   be   had,  although  neither 
party  in  the  first  instance  is  presumed  to  have  been  negligent.      Chicago, 
Burlington  and  Quincy  Railroad  Co.  v.  Harwood,  Admx.  425. 

7.  Person  getting  upon  cars  while  in  motion.  In  an  action  against  a  rail- 
way company  to  recover  for  an  injury  alleged  to  have  resulted  from  the 
negligence  of  the  company  in  placing  a  post  upon  its  platform  provided 
for  receiving  passengers,  in  such  near  proximity  to  the  cars  that  passen- 
gers, although  using  due  care,  could  not  enter  the  cars  in  safety,  it  ap- 
peared the  plaintiff,  although  given  ample  opportunity  to  get  upon  the 
train  while  it  was  standing  at  the  platform  for  the  purpose  of  receiving 
passengers,  omitted  to  do  so,  but,  waiting  until  the  train  had  started,  un- 
dertook, while  it  was  in  motion,  to  get  aboard,  and  in  this  attempt  he 
held  on  to  the  iron  railing  of  the  car,  and  followed  the  moving  train  until 
he  came  against  the  post  on  the  platform,  whereby  he  was  injured.  It 
was  held,  the  plaintiff  was  guilty  of  such  negligence  in  attempting  to 
board  a  moving  train,  as  to  preclude  a  recovery.  Chicago  and  Northwest- 
ern Railway  Co.  v.  Scales,  586. 

8.  Where  a  person  is  injured  in  passing  over  defective  sidewalk.  A  party 
injured  by  a  fall  from  a  defective  sidewalk  in  a  city,  can  not  be  held 
guilty  of  negligence  in  not  leaving  the  sidewalk  and  traveling  along  the 
driveway  of  the  street,  nor  will  the  mere  fact  that  he  might  have  taken  a 
better  and  safer  sidewalk  than  the  one  he  did,  the  latter  being  on  his 
direct  way  home,  charge  him  with  the  want  of  ordinary  care,  when  he  is 
not  aware  of  such  walk  being  dangerous  or  unsafe,  nor  will  the  fact  of 
his  drinking  a  glass  of  beers  or  his  going  home  with  a  fellow  workman 
who,  four  or  five  hours  before  and  prior  to  his  afternoon's  work,  had  drunk 
three  or  four  glasses  of  ale,  in  and  of  itself  be  any  evidence  of  a  want  of 
reasonable  care  on  the  part  of  the  one  injured.  City  of  Aurora  v.  Hill- 
man,  61. 

9.  In  a  suit  against  a  city  to  recover  damages  sustained  by  a  fall  from 
defects  in  a  sidewalk,  caused  by  the  tipping  of  a  loose  board  by  the  plain- 
tiff's companion,  walking  with  him,  the  fact  of  their  being  intoxicated  is 
a  material  one,  as  tending  to  show  want  of  ordinary  care  on  the  part  of 
the  plaintiff.     Ibid.  61. 

10.  It  is  not  a  matter  of  law  that  under  any  and  all  circumstances  a 
plaintiff,  who  happens  to  be  passing  along  a  sidewalk  with  a  third  person, 
who  is  intoxicated,  and  such  intoxication  of  the  third  person  contributes 
in  any  degree  to  the  injury  of  the  plaintiff  from  a  defective  sidewalk,  is 
precluded  from  recovery  against  the  city  for  neglect  to  keep  the  walk  in 
repair.     Ibid.  61. 

11.  Where  the  plaintiff  seeking  to  recover  for  a  personal  injury  sus- 
tained from  a  fall  by  stepping  into  a  hole   in  a  sidewalk,  knew  of  the 
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defect  in  the  walk,  and  was  watching  to  observe  it,  but,  it  being  covered 
with  snow,  and  a  snow  storm  prevailing  at  the  time,  with  a  high  wind, 
driving  the  snow  in  her  face,  she  did  not  discover  it  until  she  stepped 
into  the  hole,  and  it  appearing  that  the  other  walks  leading  in  the 
direction  of  her  home  were  equally  unsafe,  it  was  held,  that  she  was  not 
guilty  of  such  negligence  as  would  preclude  a  right  of  recovery  for  the 
injury.  City  of  Aurora  v.  Dale,  46. 
Negligence  as  a  question  of  fact. 

12.  How  to  be  considered.  Although  the  question  of  negligence  be  one 
of  fact,  to  be  left  to  the  jury,  yet  if  it  appear,  in  an  action  to  recover  for 
the  alleged  negligence  of  the  defendant,  that  the  plaintiff  has  been  guilty 
of  gross  negligence,  on  account  of  which  an  injury  is  received,  or  was 
injured  by  reason  of  a  failure  on  his  part  to  exercise  ordinary  care  and 
caution  to  avoid  danger,  it  would  not  be  error  for  the  court  to  instruct  the 
jury  that  if  such  is  the  case  the  plaintiff  can  not  recover.  Chicago  and 
Northwestern  Railway  Co.  v.  Scates,  586. 

Defective  sidewalks  in  cities. 

13.  -Liability  for  injury  therefrom.     See  HIGHWAYS,  1. 
Excavation  in  sidewalk  by  owner. 

.  14.     Liability  from   injury    therefrom, — want   of  proper  protection.      See 
HIGHWAYS,  7. 
As  between  master  and  servant.     See  MASTER  AND  SERVANT,  1,  2,  3. 

NEW  PROMISE. 

In  case  of  bankruptcy.     See  BANKRUPTCY,  1. 

NEW  TRIALS. 

Misconduct  of  juror. 

1.  Of  the  proof  required.  Where  the  examination  of  a  juror  on  his 
voir  dire  shows  him  to  be  competent,  a  new  trial  will  not  be  granted  in  a 
criminal  case  on  affidavits  showing  the  expression  of  his  opinion  of  the 
prisoner's  guilt,  where  the  counter  affidavits  are  such  that  the  court  is  not 
satisfied  the  juror  swore  falsely  on  his  examination,  or  was  disqualified. 
To  show  that  a  juror  has  sworn  falsely  on  his  voir  dire,  the  evidence  must 
clearly  preponderate  in  establishing  that  fact.    Davison  v.  The  People,  221. 

Verdict  against  the  evidence. 

2.  As  to  assessment  of  damages  for  right  of  way.  Where  the  jury,  in  a 
proceeding  to  condemn  land  for  a  right  of  way  by  a  railroad  company,  go 
upon  the  land  in  person  and  examine  the  same,  such  examination  is  in 
the  nature  of  evidence,  and  in  such  case,  even  though  the  preponderance 
of  the  evidence  presented  in  the  record  is  clearly  against  so  large  an 
assessment  as  found  by  the  jury,  a  new  trial  will  not  be  granted,  as  the 
facts  ascertained  by  the  personal  investigation  may  have  fully  justified 
the  verdict.      Chicago  and  Iowa  Railroad  Co.  v.  Hopkins  et  al.  Exrs.  316. 


INDEX.  687 


NEW  TRIALS.     Continued. 
Excessive  damages. 

3.  Generally.  Where  the  damages  found  by  a  jury  are  so  grossly  ex- 
cessive as  to  be  accounted  for  only  on  the  ground  of  prejudice,  passion  or 
misconception,  a  remittitur  of  four-tenths  of  the  amount  will  not  obviate 
the  error,  as  the  prejudice  or  misconception  of  the  jury  probably  influ- 
enced the  finding  on  the  issues  of  fact.     Lowenthal  v.  Streng,  74. 

4.  In  action  for  malicious  prosecution.  Where  a  party  bids  off  the  per- 
sonal property  of  his  debtor  at  a  sale  on  execution,  and  takes  actual  pos- 
session thereof,  and  puts  it  into  the  hands  of  an  agent  to  be  sold,  under  an 
arrangement  with  the  debtor  that  after  the  debt  and  costs  are  realized 
from  the  proceeds  of  the  sale  the  debtor  shall  have  the  balance,  and  the 
debtor,  before  the  debt  is  so  paid,  breaks  into  the  place  where  the  goods 
are  kept,  and  removes  and  disposes  of  them,  and  is  thereupon  arrested  for 
larceny,  on  the  ^ymplaintof  the  creditor,  who  acts  upon  the  advice  of 
counsel,  and  the  debtor  is  confined  only  a  few  hours,  until  he  gives  bail, 
$10,000  damages  in  a  verdict  in  a  suit  by  the  debtor  for  malicious  prosecu- 
tion is  so  grossly  excessive  as  to  evince  prejudice,  passion  or  misconception 
on  the  part  of  the  jury,  and  a  remittitur  of  $4000  will  not  cure  the  error, 
the  remainder  being  also  grossly  excessive.     Ibid.  74. 

5.  In  action  for  personal  injury  from  defective  sidewalk.  A  recovery  of 
$768.75  damages  by  a  plaintiff  against  a  city  for  a  severe  personal  injury 
from  a  defective  sidewalk,  where  the  plaintiff  was  unable  to  return  to  his 
work  for  about  five  months,  and  upon  his  return  to  the  shop  was  not  able 
to  earn  more  than  one-third  of  his  former  wages  of  $12  to  $14  per  week, 
and  at  the  time  of  the  trial,  more  than  two  years  after  the  accident,  he 
was  not  yet  well,  and  it  was  doubtful  if  he  ever  would  recover  the  full 
use  of  the  ankle  joint,  and  the  proof  showed  that  the  pain  and  suffering 
following  were  very  severe  and  long  continued,  and  that  he  had  incurred 
some  expense  in  consequence  of  the  injury,  was  held  not  to  be  excessive. 
City  of  Aurora  v.  Hillman,  61. 

NOTICE. 

Defective  sidewalks  in  cities. 

1.  Of  notice  thereof.  Whether  a  city  has  actual  notice  or  not  that  its 
sidewalks  are  in  a  dangerous  condition,  if  by  reasonable  diligence  the 
city  authorities  might  have  known  the  fact,  that  will  be  enough  to  charge 
the  city  with  notice.      City  of  Aurora  v.  Dale,  46. 

2.  Where  a  party  is  injured  from  a  defective  sidewalk,  caused  by  the 
stringers  upon  which  the  boards  rested  being  decayed,  so  as  not  to  hold 
nails,  so  that  a  loose  board  tipped  when  stepped  upon  by  a  companion 
walking  with  the  person  injured,  and  the  proof  showed  that  the  stringers 
had  been  in  this  condition  a  long  time  before  the  accident,  though  it  failed 
to  show  affirmatively  the  city  knew  of  the  particular  board  being  loose  at 
the  time,  it  was   held,  that  the  city  was   chargeable  with  notice   of  the 
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unsafe  condition  of  the  walk,  and  was  guilty  of  negligence  in  not  having 
it  repaired.      City  of  Aurora  v.  Hillman,  61. 
To  assignee  of  note. 

3.  What  should  put  him  upon  inquiry  as  to  consideration  of  note.  See 
ASSIGNMENT,  3. 

Of  the  recording  act. 

4.  As  affording  constructive  notice  to  subsequent  purchasers.  See  RECORD- 
ING ACT,  1,  2,  3. 

To  TERMINATE  tenancy. 

5.  Requisites  of  the  notice,  and  service  thereof.  See  LANDLORD  AND 
TENANT,  1,  2. 

OFFICE  AND  OFFICERS. 
Park  commissioners. 

1.  Are  public  officers.  The  West  Chicago  Park  Commissioners  are 
"officers,"  within  the  meaning  of  the  10th,  11th  and  12th  sections  of  the 
6th  article  of  the  constitution  of  1870,  providing  for  the  appointment  and 
removal  of  officers  by  the  Governor.  Those  commissioners  are  not  merely 
minor  municipal  or  corporate  officers,  but  they  are  agents,  by  whom,  in 
part,  the  people  of  the  State  carry  on  the  government.  Their  functions 
are  essentially  political,  and  concern  the  State  at  large,  although  such 
functions  are  to  be  discharged  within  the  town  of  West  Chicago.  Wilcox 
et  al.  v.  The  People  ex  rel.  Lipe,  186. 

2.  Term  of  West  Chicago  Park  Commissioners.  The  term  of  office  of  a 
West  Chicago  Park  commissioner,  appointed  as  a  successor  to  one  of  those 
which  constituted  the  first  board,  is  limited  to  seven  years.  Holden  v. 
The  People  ex  rel.  Wallace,  434. 

Appointment  and  removal  of  officers. 

3.  Of  the  modes  of  appointment,  under  the  constitution.  Under  section  10, 
article  5,  of  the  constitution  of  1870,  there  may  be  two  modes  of  appoint- 
ment to  office  by  the  Governor, — one  by  and  with  the  advice  and  consent 
of  the  Senate,  and  the  other  by  the  sole  and  independent  act  of  the  Gover- 
nor, without  the  consent  of  the  Senate.  Under  this  section  it  is  competent 
for  the  legislature,  by  law,  to  create  an  office,  and  provide  for  the  appoint- 
ment of  the  officer  without  the  assent  of  the  Senate.  Wilcox  et  al.  v.  The 
People  ex  rel.  Lipe,  186. 

4.  The  Governor's  power,  under  the  constitution,  to  remove  officers  appointed 
by  him.  Under  section  12,  article  5,  of  the  constitution,  the  power  of  the 
Governor  to  remove  officers  appointed  by  him,  for  incompetency,  neglect 
of  duty,  or  malfeasance  in  office,  and  fill  the  vacancy  caused  thereby,  is 
not  confined  to  officers  appointed  by  and  with  the  advice  and  consent  of 
the  Senate,  but  it  extends  to  all  officers  appointed  by  the  Governor,  under 
the  law,  whether  with  or  without  the  concurrence  of  the  Senate.    Ibid.  186. 
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5.  The  substantive,  principal  thing  of  section  12,  article  5,  of  the  con- 
stitution, is,  the  power  of  removal  from  office  contained  in  the  first  clause, 
and^what  follows  in  the  last  clause,  as  to  filling  vacancies,  is  incidental 
and  subordinate.  Under  the  rules  of  construction,  therefore,  the  last 
clause  should  not  be  held  to  control  and  govern  the  first,  but  should  yield 
to  and  be  made  to  conform  to  the  first.  Wilcox  et  al.  v.  The  People  ex  rel. 
Lipe,  186. 

6.  The  intention  of  the  constitution  of  1870  was  to  make  the  power  of 
removal  from  office  by  the  Governor  co-extensive  with  his  power  of  ap- 
pointment.    Ibid.  186. 

7.  The  Governor  may  remove  officers  appointed  under  special  acts  passed 
be/ore  the  adoption  of  the  constitution.  The  power  of  removal  from  office 
given  by  the  constitution  of  1870  to  the  Governor,  applies  to  officers  ap- 
pointed by  him  under  special  and  particular  laws  passed  prior  to  the 
adoption  of  the  constitution,  as  well  as  to  those  appointed  under  subse- 
quent laws.     Ibid.  186. 

8.  The  Park  act  of  1869  is  superseded  by  the  constitution  of  1870  in  respect 
to  the  grounds  of  removal — and  by  whom.  The  provision  of  the  constitution, 
giving  the  Governor  the  power  to  remove  any  officer  appointed  by  him, 
for  incompetency,  neglect  of  duty  or  malfeasance  in  office,  is  not  consistent 
with  that  part  of  the  West  Park  act  of  1869  which  provides  for  the  re- 
moval of  the  commissioners  by  the  circuit  court,  and  only  for  misdemeanor 
or  malfeasance  in  office,  and,  therefore,  the  provisions  of  the  constitution, 
as  to  the  power  of  removal,  must  prevail.  It  is  no  longer  consistent, 
under  the  constitution,  that  any  appointee  of  the  Governor  shall  hold  his 
office  without  being  subject  to  removal  by  him  for  incompetency.  Ibid. 
186. 

9.  The  constitutional  provision  for  removal  from  office  is  a  cumulative 
remedy,  to  be  exercised  by  the  Governor,  applicable  alike  to  all  his 
appointees,  whether  other  specific  remedies  had  been  provided  or  not. 
Ibid.  186. 

10.  Of  the  mode  of  removal  by  the  Governor.  The  constitution  giving 
the  Governor  power  to  remove  from  office  any  officer  appointed  by  him, 
for  incompetency,  etc.,  being  silent  as  to  the  mode  of  its  exercise,  it  fol- 
lows that  the  Governor  may  determine  whether  any  of  the  causes  exist 
for  removal  from  the  best  lights  he  can  get,  and  adopt  such  mode  of  pro- 
cedure as  he  may  deem  proper  and  right,  and  it  is  not  for  the  courts  to 
dictate  to  him  in  what  manner  he  shall  perform  the  duty.  No  written 
charge,  notice  or  formal  trial  is  necessary.     Ibid.  186. 

11.  When  the  Governor  may  appoint  successor  of  park  commissioners 
The  Governor  is  authorized  by  law  to  appoint  persons  to  fill  vacancies  in 
the  offices  of  the  West  Chicago  Park  Commissioners,  whenever  they  occur 

44—90  III. 


690  INDEX. 


OFFICE  AND  OFFICERS. 

Appointment  and  removal  of  officers.     Continued. 

by  expiration  or  otherwise,  without  being  notified  of  there  being  vacan- 
cies. The  statute  requiring  the  fact  of  vacancies  to  be  certified  to  the 
Governor  is  not  a  limitation  upon  his  power  to  fill  vacancieg, —  it  is 
directory  merely,  and  designed  only  to  give  him  information  of  vacancies. 
JHolden  v.  The  People  ex  rel.  Wallace,  434. 

12.  South  Park  Commissioners — statute  authorizing  vacancies  to  be  filled  by 
circuit  judge  not  unconstitutional.  The  authority  conferred  by  the  statute 
on  the  judge  of  the  circuit  court  of  Cook  county  to  fill  vacancies  in  the 
offices  of  the  South  Park  Commissioners,  was  not  in  violation  of  the  con- 
stitution of  1848,  or  of  any  provision  of  the  present  constitution,  and  an 
appointment  to  fill  such  a  vacancy,  by  each  and  every  of  the  judges  of 
the  circuit  court  of  Cook  county,  is  valid  and  legal.  People  ex  rel.  Dunham 
v.  Morgan  et  al.  558. 

13.  Appointment  of  municipal  officers — by  which  department  of  the  govern- 
ment —  constitutional  prohibition  of  one  branch  from  performing  duties  of 
another.  The  constitutional  provision  dividing  the  powers  of  the  State 
government  into  three  departments,  and  prohibiting  one  branch  from 
exercising  any  power  properly  belonging  to  either  of  the  others,  except 
as  is  therein  permitted,  is  general,  and  does  not  define  what  acts  may  be 
performed  by  each  department.  That  instrument  has  no  provision  which, 
in  terms,  declares  that  the  appointment  of  municipal  officers  shall  be 
exercised  by  one  or  another  department,  nor  whether  such  appointment 
is  the  exercise  of  legislative,  executive  or  judicial  power.  Such  power 
seems  to  be  only  ministerial  and  may  be  conferred  on  persons  holding 
judicial  offices.     Ibid.  558. 

PARK  COMMISSIONERS. 
Are  public  officers. 

1.  And  subject  to  removal  by  the  Governor.  See  OFFICE  AND  OFFI- 
CERS, 1  to  11. 

Vacancies  filled  by.  circuit  judges. 

2.  Constitutionality.     See  OFFICE  AND  OFFICERS,  12. 

PARTIES. 

Purchaser  pendente  lite. 

1.  Where  persons  acquire  an  interest  in  mortgaged  premises  from  the  mort- 
gagor after  bill  filed  to  foreclose  the  mortgage,  there  is  no  error  in  refus- 
ing to  allow  them  to  be  made  parties  defendant  to  the  bill  to  foreclose,  as 
they  can  as  well  defend  in  the  name  of  their  grantor  as  in  their  own. 
Chickering  et  al.  v.  Fullerton,  520. 

Who  may  sue  upon  policy  of  insurance. 

2.  On  a  policy  of  insurance  issued  to  A  and  B  against  loss  by  fire, 
which  contains  a  provision,  "loss,  if  any,  first  payable  to  A  as  his  inter- 
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est  may  appear,"  where  B  paid  no  part  of  the  premium  and  was  not  aware 
the  policy  had  been  issued,  A  may  maintain  an  action  in  his  own  name 
for  any  loss  he  may  sustain.  The  person  who  pays  the  premium  and  to 
whom  the  loss  is  payable  is  the  proper  party  to  sue  for  the  loss.  West- 
chester Fire  Ins.  Co.  v.  Foster,  121. 

On  bill  for  foreclosure. 

3.  On  bill  to  foreclose  a  deed  of  trust  upon  land  selected  subsequent  to 
the  making  of  the  deed  of  trust,  and  taken  possession  of  by  the  South 
Park  Commissioners  and  condemned  by  legal  proceedings,  but  not  paid 
for,  such  commissioners  are  necessary  parties.  Colehour  v.  State  Savings 
Institution,  152. 

Want  of  proper  parties — in  chancery. 

4.  Of  the  proper  practice  in  respect  thereto.     See  CHANCERY,  3. 
In  suit  upon  guaranty. 

5.  Who  may  sue.     See  GUARANTY,  5,  6. 
Changing  parties  to  suits. 

6.  Amendment  allowable  for  that  purpose.     See  AMENDMENTS,  1,  2. 

PARTNERSHIP. 

Whether  a  partnership  exists. 

1.  Or  a  fiduciary  relation.  A  person  furnished  money  to  another  with 
which  to  purchase  corn  for  speculation,  the  one  receiving  the  money  to 
make  the  purchases  and  to  bear  all  the  expenses  attending  the  purchases 
and  shipment,  and  upon  a  sale  of  the  corn  the  amount  received  in  excess 
of  the  money  advanced  was  to  be  equally  divided  between  the  parties, 
and  in  case  of  loss,  that  was  to  be  boime  equally:  Held,  the  transaction 
constituted  a  partnership,  and  did  not  create  a  fiduciary  relation  between 
the  parties  so  as  to  exonerate  the  party  receiving  the  money  and  making 
the  purchases,  under  a  discharge  in  bankruptcy,  from  his  liability  to  con- 
tribute to  the  other  for  any  loss  sustained  in  the  enterprise.  The  fact  of 
the  corn  not  being  bought  in  the  name  of  the  party  furnishing  the  money, 
or  shipped  in  his  name,  would  not  change  the  character  of  the  transac- 
tion.    Pierce  v.  Shippee  et  al.  371. 

What  constitutes  firm  indebtedness. 

2.  When  partner  may  execute  firm  note.  Where  A,  being  indebted,  forms 
a  partnership  with  B,  who  assumes  half  of  the  indebtedness  of  A,  and 
succeeds  to  half  of  the  property  of  A  in  the  business,  and  they  after- 
wards, as  partners,  execute  a  note  to  the  creditor  of  A  for  A's  debt,  and  B 
then  sells  his  interest  in  the  firm  to  C,  who  succeeds  as  to  all  the  rights  and 
liabilities  of  B  in  the  firm,  and  A  then  sells  his  interest  in  the  firm  to  D, 
who  succeeds  to  all  his  rights  and  liabilities  in  the  firm  of  A  &  C,  C  &  D 
taking  the  place  of  A  &  B,  the  note  of  A  &  B  will  be  held  a  firm  indebt- 
edness as  to  the  new  firm  of  C  &  D,  and  either  one  of  such  firm  will  be 
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authorized  to  give  a  firm  note  in  place  of  the  note  given  by  A  &  B.     Sil- 
verman v.  Chase,  JExr.  37. 
Liability  for  debt  of  one  partner. 

3.  Where  two  persons,  as  partners  in  the  erection  of  buildings,  have 
dealt  largely  with  a  person  in  the  roofing  business,  and  one  of  the  part- 
ners employs  such  person  in  and  about  a  building  of  his  own,  and  the 
person  doing  such  work  has  no  notice  of  the  fact  the  work  is  for  the  indi- 
vidual partner,  but  does  the  work  on  the  credit  of  the  firm  as  in  prior 
dealings,  a  recovery  by  him  for  his  services,  against  the  firm,  will  not  be 
disturbed.     Bartleii  v.  Powell,  331. 

Accounting  between  partners. 

4.  Rule  for  stating  account.  Where  cattle  were  bought  by  the  complain- 
ant and  defendant  as  partners  or  on  joint  account,  with  $1100  furnished 
by  the  complainant,  $1000  of  which  was  money  belonging  to  a  prior  firm, 
of  complainant,  defendant  and  a  third  person,  and  $100  of  complainant's 
own  money,  and  the  third  person  disclaimed  being  interested  in  the  pur- 
chase or  the  money  used,  whose  answer  was  found  to  be  true,  and  it  ap- 
peared that  the  cattle  had  been  sold  at  a  profit  of  $120,  a  decree  on  bill 
for  an  account  against  the  defendant,  who  received  the  entire  proceeds, 
giving  him  one-third  of  the  $1000  capital,  and  giving  the  balance  to  the 
complainant,  was  held  proper  as  adopting  the  correct  basis  for  stating  the 
account  as  to  the  sum  invested.     Bullock  v.  Ashley,  102. 

Surviving  partners — rights  of  creditors. 

5.  As  to  election  of  creditor  to  proceed  against  estate  of  deceased  partner  or 
against  survivor.  A  partnership  debt  being  joint  and  several,  the  creditor 
has  the  right  to  elect  whether  to  proceed  against  the  assets  in  the  hands 
of  the  surviving  partner,  or  against  the  estate  of  the  deceased  member, 
nor  will  the  laches  of  the  creditor  in  following  the  assets  of  the  firm  pre- 
clude a  recovery  against  the  estate  of  the  deceased  partner.  Silverman 
v.  Chase,  Exr.  37. 

PAYMENT. 

What  amounts  to  a  payment. 

1.  On  a  purchase  of  land.  Where  money  is  paid  to  the  agent  of  the 
vendor  of  land,  who  is  to  receive  a  certain  sum  out  of  the  first  moneys 
received  as  commissions  for  effecting  the  sale,  and  such  agent  retains  such 
sum,  it  will  be  treated  as  a  payment  on  the  purchase  money  by  the  ven- 
dee, as  against  a  creditor's  bill  filed  against  the  vendee  and  the  party  so 
receiving  the  money,  and  not  subject  to  the  claim  of  such  creditor.  Bonte 
v.  Cooper  et  al.  440. 

PLEADING. 

Of  the  declaration. 

1.  In  action  against  railway  company — statement  of  negligence  in  managing 
train.      In   an  action  against  a  railway  company,  to  recover  damages  for 
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the  killing  of  the  plaintiff's  intestate,  through  negligence  and  careless- 
ness in  the  managing  and  running  of  a  train  of  cars,  the  declaration 
should  show  in  what  such  negligence  and  carelessness  consisted,  and  not 
charge  the  same  in  general  terms,  without  disclosing  any  specific  acts  or 
omissions.  Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Harwood,  Admx. 
425. 
Agreement  to  extend  time  of  payment. 

2.     Matter  in  abatement,  not  in  bar.     See  ABATEMENT,  1. 

PLEADING  AND  EVIDENCE . 

Admissions  in  an  answer. 

1.  Obviating  necessity  of  proof.  Where  the  answers  of  defendants  to  a 
bill  to  foreclose  a  mortgage  admit  the  execution  and  assignment  of  the 
mortgage  which  is  destroyed,  they  can  not  be  heard  to  complain  that  the 
contents  of  the  mortgage  and  assignment  are  not  sufficiently  approved. 
Chickering  et  al.  v.  Fullerton,  520. 

Evidence  under  general  issue. 

2.  Agreement  to  extend  time  of  'payment.  An  agreement,  after  the  ma- 
turity of  a  note  on  a  valid  consideration,  to  extend  the  time  of  payment 
beyond  the  time  when  suit  is  brought  on  the  note,  can  not  be  pleaded  in 
bar  of  the  action,  but  only  in  abatement,  and  therefore  can  not  be  shown 
under  the  general  issue.      Culver  v.  Johnson,  91. 

AS  TO  MODE  OF  PAYMENT. 

3.  Where  the  pleading  shows  that  $550  was  paid  by  a  principal  debtor 
to  his  sureties,  under  an  agreement  they  were  to  assume  his  debt,  it  is 
immaterial  whether  the  payment  was  in  money  or  property,  if  accepted 
under  the  agreement  to  assume.     Boylston  et  al.  v.  Bain,  283. 

Levying  upon  property  exempt. 

4.  Recovery  of  property— under  what  state  of  pleading.  Where  a  distress 
"warrant  was  levied  upon  property  which  was  exempt  under  the  statute, 
it  was  held  the  injured  party  could  not  recover  the  penalty  prescribed 
for  such  action,  in  an  action  of  trespass  against  the  landlord,  where  the 
declaration  was  in  the  common  form,  and  not  framed  under  the  statute 
for  a  recovery  of  the  penalty.     Race  el  al.  v.  Oldridge,  250. 

Proof  of  execution  of  bond  of  corporation. 

5.  Whether  required  under  the  pleadings.  Where  an  appeal  bond  of  a 
railway  company  is  sued  on,  and  there  is  no  plea  under  oath  denying  it 
is  the  bond  of  the  company,  and  it  purports  on  its  face  to  be  the  bond  of 
the  company,  and  is  signed  by  its  president  and  secretary,  with  the  cor- 
porate seal  attached,  no  other  proof  of  its  being  the  bond  of  the  company 
is  necessary.     Keithsburg  and  Eastern  Railroad  Co.  et  al.  v.  Henry,  255. 
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Effect  of  a  stipulation. 

6.  A  party  can  not  object  to  the  admission  of  evidence  for  want  of 
proper  pleadings,  when  it  is  stipulated  that  the  plaintiff  may,  on  the  trial, 
introduce  any  evidence  which  he  could  under  pleadings  properly  pleaded 
and  necessary  to  make  out  his  case,  and  that  the  defendant  may  do  like- 
wise as  to  his  defense,  Under  the  general  issue.  This  is  a  waiver  of  all 
technicalities,  and  consent  to  try  the  case  on  its  merits.  Whitehouse  etal. 
v.  Halstead,  95. 

Whether  party  confined  to  one  theory. 

7.  In  a  suit  commenced  before  a  justice  of  the  peace,  where  no  writ- 
ten pleadings  are  required,  when  there  is  a  dispute  as  to  the  existence  of 
a  special  contract  to  pay  a  given  sum  for  a  service  performed,  the  plaintiff 
may,  by  instructions,  present  his  right  to  recover  on  the  theory  both  of  a 
special  and  an  implied  contract,  and  they  will  not  be  open  to  the  objection 
of  inconsistency.  If  he  fails  in  establishing  the  amount  agreed  to  be 
paid,  he  may  recover  upon  the  quantum  meruit,  notwithstanding  his  at- 
tempt to  prove  a  fixed  amount.     Phillips  v.  Roberts,  492. 

8.  Where  a  petition  for  the  enforcement  of  a  mechanic's  lien  sets  up 
and  relies  upon  an  express  contract,  the  petitioner  can  not  afte wards  rely 
upon  a  state  of  facts  not  set  up  and  relied  upon  in  his  petition,  as,  that 
the  contract  was  partly  express  and  partly  implied.  Belanger  et  al.  v. 
Hersey  et  al.  70. 

9.  Upon  bill  filed  by  one  claiming  title  to  land  under  a  mortgagee  to 
whom  the  mortgagor  had  released  his  equity  of  redemption,  to  enjoin  a 
sale  of  the  supposed  interest  of  the  mortgagor  under  an  execution  issued 
upon  a  judgment  rendered  against  him  prior  to  his  release  to  the  mort- 
gagee, the  only  scope  of  the  bill  being  for  an  injunction  and  to  prevent  a 
cloud  upon  the  title  of  the  complainant,  the  question  whether  the  mort- 
gagee, by  taking  a  deed  from  the  mortgagor  in  payment  of  the  mortgage 
debt  and  releasing  the  mortgage  upon  the  record,  has  lost  his  security, 
will  not  be  considered,  that  subject  not  being  within  the  proper  scope  of 
the  bill.      Walters  v.  Defenbaugh  et  al.  241. 

POSSESSION. 

Extent  of  possession. 

1.  Where  no  paper  title  is  shown.  Where  a  railway  company  has  a  track 
over  a  part  of  a  lot  and  the  balance  of  the  lot  is  occupied  by  another  under 
claim  of  title,  the  possession  of  the  company  will  not  extend  and  be  evi- 
dence of  title  beyond  its  actual  occupancy,  where  no  paper  title  is  shown. 
An  embankment  constructed  along  its  track  by  the  company,  will  consti- 
tute possession  of  the  ground  covered  by  it.  Chicago  and  Northwestern 
Railway  Company  v.  Hoag,  339. 
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AS    TO    TIME    OF    TAKING    POSSESSION. 

2.  Presumption.  Where  a- party  claiming  title  to  land  is  shown  to  have 
been  in  possession  in  1866,  it  can  not  be  presumed  that  any  one  was  in 
actual  possession  in  or  prior  to  the  year  1833,  when  a  deed  was  recorded 
under  which  an  adverse  claim  is  made.     Delano  v.  Bennett,  533. 

Use  of  wife's  property  by  husband. 

3.  How  far  Ms  possession  is  evidence  of  title.     See  FRAUD,  4. 

POWER  OF  ATTORNEY. 

TO    SELL    LAND. 

1.  Includes  power  to  convey.  A  power  of  attorney  "to  sell  or  lease  any 
and  all  real  estate"  belonging  to  the  maker  of  the  instrument,  confers  the 
power  to  contract  to  sell  and  to  convey  or  transfer  the  property  sold. 
Hemstreet  et  al.  v.  Bur  dick,  444. 

Construction. 

2.  Although  a  power  of  attorney  must  be  strictly  construed,  yet  the 
rule  does  not  require  a  construction  that  will  defeat  the  intention  of  the 
parties.  Where  the  intention  fairly  appears  from  the  language  used,  that 
intention  must  control.     Ibid.  444. 

PRACTICE. 

Affidavit  of  merits. 

1.  In  action  on  appeal  bond.  An  appeal  bond  given  on  appeal  to  the 
Supreme  Court,  from  a  money  judgment,  is  a  contract  for  the  payment  of 
money,  within  the  meaning  of  the  Practice  act,  requiring  the  defendant 
to  file  an  affidavit  of  merits  with  his  plea,  when  the  plaintiff  attaches  an 
affidavit  of  his  claim  to  his  declaration.     Myers  v.  Shoneman  et  al.  80. 

2.  Of  amending  the  same.  Where  a  defendant  files  an  affidavit  of  merits 
with  his  plea,  in  substantial  compliance  with  the  statute,  which  is  ad- 
judged insufficient,  if  he  files  an  amended  affidavit  showing  the  defense, 
which  is  insufficient,  he  can  not  assign  for  error  the  decision  as  to  the 
first.  By  amending  he  waives  it,  and  having  undertaken  to  comply  with 
a  rule  to  file  an  amended  one,  and  stating  the  facts,  he  must  show  a  merit- 
orious defense.      Culver  v.  Johnson,  91. 

Trying  causes  out  of  their  order. 

3.  A  rule  of  court  for  the  trial  of  cases  out  of  their  order  on  the  docket, 
upon  notice  and  motion  based  upon  affidavit  of  the  plaintiffs  attorney 
that  he  believes  the  defense  is  only  made  for  delay,  is  void,  and  repugnant 
to  the  Practice  act,  and  the  constitution  requiring  uniformity  of  practice 
in  courts  of  record,  and  it  is  error  to  advance  a  cause  under  such  a  rule. 
Clapp  v.  Rauch,  468. 

4.  The  statute  authorizes  causes  to  be  tried  out  of  their  order  when 
sufficient  cause  exists,  but  it  does  not  contemplate  a  rule  of  this  character; 
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that  would  defeat  the  statute  itself.  Belief  of  counsel,  sworn  to,  that  a 
defense  is  made  merely  for  delay,  does  not  afford  the  necessary  ground 
for  trying  a  case  out  of  its  order.      Clapp  v.  Rauch,  468. 

5.  The  "five-day  rule"  void.  The  rule  of  the  Superior  Court  of  Cook 
county  known  as  the  "  five-day  rule,"  by  which  a  case  may  be  taken  up 
and  disposed  of  out  of  its  order  on  the  docket,  is  inconsistent  with  the 
practice  as  established  by  general  law,  and  void.     Benson  v.  Johnson,  94. 

6.  The  provision  in  the  Practice  act  that  a  case  may  be  tried  out  of  its 
order  on  the  docket,  for  good  cause,  does  not  authorize  the  adoption  of  a 
rule  such  as  the  "five-day  rule."     Ibid.  94. 

Time  to  make  objections. 

7.  Objections  that  maybe  obviated  must  be  made  in  the  court  below.  Under 
the  Burnt  Records  act,  an  abstract  of  title  is  made  evidence  under  certain 
conditions,  and  if  such  abstract  is  produced  in  evidence,  without  proof  of 
the  circumstances  necessary  to  its  admission,  the  other  party  should  object 
to  it  in  the  court  below,  and  his  failure  to  do  so  will  amount  to  a  waiver 
of  such  preliminary  proof,  and  the  admission  of  the  abstract  can  not  be 
objected  to  in  this  court.      Carbine  v.  Fringle,  302. 

8.  For  a  variance.  In  an  action  to  recover  damages  caused  to  a  build- 
ing, the  defendant  can  not  take  advantage  of  a  variance  between  the 
averment  and  proof  as  to  the  location  of  the  building,  in  this  court,  for 
the  first  time.  If  he  fails  to  make  the  objection  in  the  court  below  so  as 
to  give  an  opportunity  to  obviate  it  by  amendment  of  the  pleadings,  he 
will  be  held  to  have  waived  it.      City  of  Elgin  v.  Kimball  et  al.  356. 

9.  Where  a  bill  or  petition  is  dismissed  upon  the  merits  erroneously, 
the  decree  will  not.  be  sustained  in  this  court  merely  on  the  ground  of  a 
variance  between  the  petition  and  proofs.  Such  objection  must  be  urged 
below  so  that  it  may  be  obviated  by  amendment.  Driver  et  al.  v.  Ford 
et  al.  595. 

10.  A  defendant  failing  to  object,  on  a  trial  or  hearing  of  a  proceed- 
ing for  a  mechanic's  lien,  to  evidence,  on  the  ground  of  variance,  waives 
the  objection,  and  can  not  urge  the  same  in  this  court  for  the  first  time. 
Grundies  et  al.  v.  Ilariwell,  324. 

11.  To  insufficient  declaration.  An  objection  which  goes  to  the  suffi- 
ciency of  the  declaration,  should  be  taken  before  trial,  by  demurrer.  It 
is  too  late  to  urge  such  an  objection,  for  the  first  time,  upon  error.  Chi- 
cago, Burlington  and  Quincy  Railroad  Co.  v.  Harwood,  Admx.  425. 

12.  Objection  to  the  admission  of  secondary  evidence  of  the  contents  of  a 
writing,  on  the  ground  of  the  insufficiency  of  the  notice  to  the  other  party 
to  produce  the  original,  must  be  made  on  the  trial,  and  can  not  be  made  in 
this  court  for  the  first  time.     Moore  v.   Wright,  470. 
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Specific  objections. 

13.  Where  the  proof  showed  that  a  village  ordinance  was,  within  five 
days  after  its  passage,  posted  in  three  public  places  in  the  village,  there 
being  no  evidence  that  there  was  no  newspaper  published  in  the  village 
at  the  time,  and  the  ordinance  was  objected  to  generally  on  the'  trial,  it 
was  held,  that  the  objection  it  was  not  published  in  a  newspaper  could  not 
avail  in  this  court,  as,  if  made  below,  it  might  have  been  obviated  by 
showing  no  such  paper  was  published  in  the  village.  Doyle  v.  Village  of 
Bradford,  416. 

14.  An  objection  to  an  ordinance,  in  this  court,  for  the  first  time,  that 
it  does  not  appear  it  was  passed  by  calling  the  ayes  and  noes,  where  the 
record  of  the  village  trustees  was  not  offered  in  evidence,  can  not  avail 
the  party  objecting.     Ibid.  416. 

Plea  waives  a  demurrer. 

15.  The  filing  of  a  plea  to  a  declaration  is  a  waiver  of  an  antecedent 
demurrer  to  the  declaration,  and  it  is  error  to  strike  such  plea  from  the 
files,  and  decide  the  demurrer,  against  the  objection  of  the  defendant. 
Hull  et  al.  v.  Johnston  et  al.  604. 

Repeating  questions  to  a  witness. 

16.  Where  a  witness  has  already  testified  that  he  could  not  swear  as 
to  certain  persons  being  intoxicated  at  the  time  of  an  injury  to  one,  there 
is  no  error  in  refusing  to  allow  the  same  question  to  be  substantially  re- 
peated to  the  witness.      City  of  Aurora  v.  Hillman,  61. 

Remarks  of  the  judge. 

17.  In  making  his  rulings*  Where  the  court  is  urged  to  exclude  the 
plaintiffs  evidence,  on  the  ground  of  its  variance  from  the  description  of 
laud  in  the  declaration,  the  remarks  made  by  the  judge  as  to  the  identity 
of  the  description  on  overruling  a  motion  to  exclude  the  evidence,  being 
no  more  than  necessary  in  deciding  the  motion,  will  not  be  ground  of 
error.     Ashbaugh  v.  Murphy  et  al.  182. 

Instruction  to  assess  damages. 

18.  In  an  action  for  a  personal  injury,  there  is  no  error  to  instruct  the 
jury,  in  case  they  find,  from  the  evidence,  certain  facts  authorizing  a  re- 
covery, and  that  the  plaintiff  has  sustained  injury  thereby,  to  assess  his 
damages,  as  the  law  gives  him  a  right  to  at  least  nominal  damages  in 
such  event.      City  of  Aurora  v.  Hillman,  61. 

Instruction  to  find  for  the  plaintiff. 

19.  Upon  an  issue  of  fact.  An  instruction  to  a  jury  to  whom  an  issue 
of  fact,  is  submitted,  that  the  plaintiff  is  entitled  to  recover,  is  subject  to 
criticism,  and  in  most  cases  will  work  a  reversal.      Caveny  v.  Weiller,  158 


*See,  also,  Beasley  v.  The  People,  89  111.  571. 


698  INDEX. 


PRACTICE.     Instruction  to  find  for  the  plaintiff.     Continued. 

20.  It  is  an  invasion  of  the  rights  of  the  jury,  and  an  usurpation  of 
their  functions,  for  the  court  to  determine  for  them  what  facts  are  proven, 
or  attempt  to  tell  them  what  their  verdict  should  be  on  a  question  of  fact. 
This  court  can  not  appi-ove  of  an  instruction  to  the  jury,  that,  under  the 
facts  proven,  the  law  is  for  the  plaintiff,  and  their  verdict  should  be  for 
him."*     Hubner  v.  Feige,  208. 

Where  the  defendant  assumes  the  burden. 

21.  But  offers  no  evidence.  In  trespass,  where  pleas  of  confession  and 
avoidance  alone  are  filed,  the  plaintiff  is  required  to  introduce  no  evidence 
until  the  defendant,  prima  facie,  sustains  his  defense.  In  such  case,  if  the 
defendant  introduces  no  evidence,  the  plaintiff  may  then  give  evidence  of 
the  nature  and  extent  of  the  injury,  precisely  as  in  the  case  of  a  default. 
Chicago,  Burlington  and  Quincy  Railroad   Co.  v.  Bryan,  126. 

Limiting  arguments  of  counsel. 

22.  To  jury.  On  the  trial  of  one  for  larceny,  where  four  witnesses  were 
examined  in  chief  for  the  prosecution,  three  for  the  defendants  and  two 
for  the  prosecution,  in  rebuttal,  it  was  held  error  for  the  court  to  limit  the 
argument  of  counsel  to  five  minutes  each.  Such  limitation  was  held 
unreasonable,  and  substantially  a  denial  of  the  constitutional  right  of  the 
accused  to  be  heard  by  counsel.      White  etal.  v.  The  People,  117. 

23.  While  the  court  must  have  and  exercise  a  large  discretion  in 
limiting  the  arguments  of  counsel,  it  must  always  be  a  reasonable  restric- 
tion, to  be  determined  from  the  character  and  circumstances  of  the  case 
on  trial.  In  a  criminal  case  it  should  not' be  such  as  to  deprive  the  pris- 
oner of  the  right  to  make  his  defense  before  the  jury,  and  to  be  heard  by 
his  counsel  on  his  whole  case.     Ibid.  117. 

Opening  and  closing  argument. 

24.  In  an  action  of  trespass  to  the  person,  where  no  general  issue  or 
traverse  of  the  declaration  is  filed,  but  only  pleas  of  confession  and  avoid- 
ance, the  defendant  has  the  right  to  open  and  close  the  case,  both  in  the 
trial  and  in  the  argument  to  the  jury,  and  it  is  error  to  refuse  it.  Chicago, 
Burlington  and  Quincy  Railroad  Co.  v.  Bryan,  126. 

Nolle  prosequi  as  to  part  of  damages. 

25.  Effect  of  a  general  verdict  without  distinguishing  as  to  matters  non 
pros'd.     See  MEASURE  OP  DAMAGES,  10. 

*  Where  there  is  evidence  tending  to  establish  a  plaintiff's  right  to  recover, 
it  is  an  invasion  of  the  province  of  the  jury  to  instruct  them  to  find  for  the 
defendant.  Guerdon  v.  Corbett  et  al.  87  111.272;  Pembcrton  v.  Williams,  ibid. 
15;  Poleman  v.  Johnson,  84  id.  269.  But  in  this  latter  case,  the  court  say: 
"  Where  there  is  one  essential  allegation  of  a  declaration  which  has  no  proof 
tending  to  support  it,  it.  is  the  duty  of  the  court  to  exclude  from  the  consider- 
ation of  the  jury  all  the  evidence  in  the  case,  or  to  charge  the  jury  that  there 
is  no  evidence  to  support  the  supposed  essential  allegation  of  the  declaration, 
and  that,  for  want  of  such  proof,  they  must  find  for  the  defendant,"  To  the 
same  effect  are  Martin  v.  Chambers,  84  111.  579,  and  Phillips  v.  Dickerson,  85  id.  11. 
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PRACTICE  IN  THE  SUPREME  COURT. 

What  may  be  assigned  as  error. 

1.  Only  matters  appearing  in  the  record.  Where  a  decree  is  reversed  for 
an  error  as  to  the  proper  measure  of  damages,  and  the  cause  remanded,  it 
can  not  be  assigned  for  error  that  the  court  below  refused  to  allow  addi- 
tional evidence  before  rendering  its  decree,  unless  such  proposed  evidence 
is  preserved  in  the  record.  A  party  alleging  error  must  show  its  exis- 
tence, not  by  inference  simply,  but  by  facts  in  a  matter  materially  pre- 
judicing his  rights.      Curtis  v.  Baugh,  184. 

Objection  to  bill  of  exceptions. 

2.  At  what  time  to  be  considered.  Where  the  appellee  makes  an  objection 
to  a  bill  of  exceptions,  and  the  objection  is  decided  upon  his  motion  to 
strike  the  bill  of  exceptions  from  the  record,  it  is  not  properly  a  subject 
of  consideration  upon  final  hearing  of  the  cause.  Pennsylvania  Company 
v.  Lynch,  383. 

Error  will  not  always  reverse. 

3.  Although  an  instruction  given  is  wrong,  yet,  if  it  works  no  injury  to 
the  unsuccessful  party,  and  could  not  have  misled  the  jury,  the  judgment 
will  not  be  reversed.     Race  et  al.  v.  Oldridge,  250. 

4.  This  court  will  not  reverse  a  judgment  for  an  erroneous  instruction 
to  find  for  the  plaintiff,  when,  under  the  evidence,  the  verdict  could  not 
have  been  different  from  what  it  was.  Caveny  v.  Weiller,  158 ;  Hubner  v 
Feige,  208. 

5.  Where  a  principal  in  a  note  has  paid  his  surety  the  amount  neces- 
sary to  discharge  the  debt,  which  the  surety  retains,  and  assumes  the 
payment  of  the  debt,  and  gives  his  own  note  in  lieu  of  the  old  note,  and 
this  fact  is  presented  by  the  pleadings,  an  error  by  the  court  in  an  instruc- 
tion in  respect  to  usury  in  the  original  transaction  will  be  no  ground  for 
reversing  the  judgment  against  the  defendant,  as  the  judgment  was  proper 
irrespective  of  the  question  of  usury.     Boylston  et  al.  v.  Bain,  283. 

Waiver  of  ground  of  error. 

6.  Amendment  of  affidavit  of  merits,  as  a  waiver  of  any  error  in  holding 
original  affidavit  insufficient.     See  PRACTICE,  2. 

Discharge  of  prisoner  on  reversal. 

7.  When  the  conviction  is  not  sustained  by  the  proof.  See  CRIMINAL 
LAW,  27. 

PRESCRIPTION. 

Right  over  land  of  another.     See  EASEMENTS,  1,  2,  3. 
As  to  a  public  road.     See  HIGHWAYS,  2. 

PRESUMPTIONS. 

Presumption  of  law — as  evidence. 

1.  Of  its  value  when  rebutted.  Where  a  rebuttable  presumption  of  law 
is  overcome  by  proofs,  and  the  burden  shifted,  then  the  conflicting  evi- 
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PRESUMPTIONS.     Presumption  of  law — as  evidence.     Continued. 

dence  on  the  question  of  fact  is  to  be  weighed,  and  a  verdict  in  civil  cases 
rendered  in  favor  of  the  party  whose  proofs  have  most  weight;  and  in 
this  process  the  presumption  of  law  loses  all  that  it  had  of  mere  arbitrary 
power,  and  is  of  value  only  as  it  has  probative  force,  except  it  be  that  on 
the  entire  case  the  evidence  is  equally  balanced,  in  which  event  the  arbi- 
trary power  of  the  presumption  of  law  will  settle  the  issue  in  favor  of 
the  proponent  of  the  presumption.     Graves  et  al.  v.  Colwell,  612. 

2.  Value  of  presumption  as  evidence.  In  an  evidential  aspect,  a  given 
presumption  of  law  may  have  either  more  or  less  of  probative  value,  de- 
pendent upon  the  character  of  the  presumption  itself  and  upon  the  cir- 
cumstances of  the  particular  case.  Some  legal  presumptions  are  more 
probable  and  inherently  stronger  than  others,  and  so  differing  circum- 
stances may  give  differing  degrees  of  probability  to  one  and  the  same 
legal  presumption.     Ibid.  612. 

Presumptions  of  law  and  fact. 

3.  As  to  grantee  in  a  deed — where  father  and  son  have  the  same  name.  See 
CONVEYANCES,  1. 

4.  As  to  time  of  taking  possession  of  land.     See  POSSESSION,  2. 

5.  As  to  whether  a  contract  is  usurious.     See  USURY,  4. 

6.  In  favor  of  judgment  below,  in  absence  of  bill  of  exceptions.  See  EX- 
CEPTIONS AND  BILLS  OF  EXCEPTIONS,  5,  6. 

7.  Destruction  of  evidence  by  a  party — of  the  presumption  against  him.  See 
EVIDENCE,  16. 

8.  Where  a  female  is  enticed  away  for  purposes  of  prostitution — presump- 
tion as  to  her  previous  virtue.     See  CRIMINAL  LAW,  18. 

PROCESS. 

Contradicting  officer's  return. 

By  plea  in  abatement.     See  ABATEMENT,  2. 
Capias  ad  satisfaciendum. 

Of  the  affidavit.     See  CAPIAS  AD  SATISFACIENDUM,  1. 

PURCHASERS. 

Rights  passing  to  purchaser. 

1.  As  to  land  occupied  by  railroad  without  condemnation.  See  EMINENT 
DOMAIN,  7. 

2.  Of  remedy  of  purchaser,  by  ejectment,  to  recover  the  land  so  occupied. 
See  EJECTMENT,  1. 

Purchaser  pendente  lite. 

3.  Not  a  necessary  party  to  the  suit.     See  PARTIES,  1. 
Sale  by  agent  in  fraud  of  principal. 

4.  Whether  purchaser  protected.     See  AGENCY,  5. 
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PURCHASERS.     Continued. 

Person  buying  out  tenant. 

5.  Of  his  relations  to  the  landlord.    See  LANDLORD  AND  TENANT,  5. 

Subsequent  purchaser  with  notice. 

6.  Of  the  nature  of  his  interest,  and  whether  it  is  the  subject  of  bargain 
and  sale.     See  MORTGAGES,  4,  5,  6. 

QUO  WARRANTO. 
Of  the  issues  to  be  tried. 

1.  An  information  in  the  nature  of  a  quo  warranto  can  only  be  answered 
by  a  disclaimer  of  title,  or  by  showing  title.  It  is  not  competent  in  such 
proceeding  to  try  the  question  whether  the  defendant  is  guilty  of  usurpa- 
tion in  exercising  the  functions  of  the  office  after  his  title  thereto  had 
ceased.     Holden  v.  The  People  ex  rel.  Wallace,  434. 

RAILROADS. 

Rules  and  regulations  as  to  passengers. 

1.  A  railway  company  has  no  power  to  adopt  rules  and  regulations 
prohibiting  decently  behaved  persons  from  traveling  on  its  road,  who  will 
pay  their  fare  and  conform  to  all  reasonable  requirements  for  the  safety 
and  comfort  of  passengers.  Chicago,  Burlington  and  Quincy  Railroad  Co. 
v.  Bryan,  126. 

Rights  of  passengers. 

2.  On  offering  to  pay  fare.  Where  a  passenger  tenders  a  railway  con- 
ductor a  certain  amount  of  fare  to  be  carried  to  a  certain  station,  which 
is  less  than  the  rate  fixed  by  the  company,  saying  he  will  pay  no  more, 
and  the  conductor  retains  a  sum  sufficient  to  take  the  passenger  to  an  in- 
termediate station  and  returns  the  balance,  the  passenger  will  have  the 
right,  on  reaching  such  intermediate  station,  to  pay  the  fare  demanded 
from  that  point  to  the  place  of  his  destination,  and  upon  his  offering  to 
pay  the  same  he  can  not  rightfully  be  put  off  the  train.     Ibid.  126. 

Ejecting  passenger  from  car  without  right. 

3.  Company  liable  for  an  assault  and  battery.  See  ASSAULT  AND 
BATTERY,  3. 

I  Liability  for  acts  of  conductor. 

4.  In  improperly  ejecting  passengers.     See  MASTER  AND  SERVANT,  4. 

RATIFICATION. 

As  to  an  invalid  contract. 

What  will  amount  to  a  ratification.     See  CONTRACTS,  18. 

RECORDING  ACT. 

Effect  of  recording  deeds,  etc 

1.  As  affording  constructive  notice  to  subsequent  purchasers.  A  subsequent 
purchaser  of  real  estate  is  not  chargeable  with  constructive  notice  of  all 
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instruments  of  record  by  whomsoever  made,  but  only  of  such  as  lie  in  the 
apparent  chain  of  title,  or  may  be  made  by  one  in  some  way  connected 
with  the  property  involved  in  interest,  and  it  brought  to  the  notice  of  the 
purchaser.  Such  purchaser  is  not  bound  to  look  for  judgments  against 
one  in  whom  the  record  shows  no  title,  or  for  any  conveyance  from  him, 
or  sheriff's  deed  on  sale  under  execution  against  him.  Carbine  v.  Pringle, 
302. 

2.  A  person  holding  under  a  contract  of  purchase  of  two  lots  of  ground, 
such  contract  not  being  recorded,  sold  one  of  the  lots  to  a  third  person, 
executing  to  him  an  agreement  in  respect  thereto,  which  was  duly  recorded. 
Thereupon  the  original  contract  of  sale  of  the  two  lots  was  taken  up  and 
canceled,  the  first  vendor  executing  two  sepai-ate  contracts  for  the  lots, 
respectively,  to  the  then  several  purchasers:  Held,  the  recording  of  the 
contract  of  sale  from  the  first  purchaser  to  his  vendee  of  the  one  lot  af- 
forded no  notice  to  subsequent  purchasers  of  the  other  lot  from  the  origi- 
nal owner,  that  such  first  purchaser  ever  held  any  interest  in  this  last 
named  lot.     Ibid.  302. 

3.  An  immediate  purchaser  of  land  from  one  who  holds  under  a  con- 
tract of  purchase,  and  who  takes  his  deed  direct  from  the  first  vendor, 
may  be  chargeable  with  notice  of  his  own  vendor's  interest,  as  respects 
the  rights  of  creditors  of  the  latter,  although  the  original  contract  of  pur- 
chase was  never  recorded, — but  notice  to  such  second  purchaser  would 

•    not,  under  the  circumstances  named,  be  notice  to  any  subsequent  purchaser 
under  him.     Ibid.  302. 

Precedence  as  to  time. 

4.  Under  our  recording  laws  where  a  party  makes  two  conveyances 
of  the  same  land,  the  deed  first  filed  for  record  is  given  the  preference  and 
passes  the  title.     Delano  v.  Bennett,  533. 

Presumption  as  to  time. 

5.  Where  a  clerk's  certificate  to  a  copy  of  the  record  of  a  deed  states 
it  to  be  a  true  copy  as  "appears  of  record  in  book  D,  page  172,  etc.,  first 
of  State  recorder's  office  at  Vandalia,  Illinois,  and  now  in"  his  office  re- 
maining, but  there  is  nothing'  to  indicate  when  the  deed  was  recorded,  it 
will  be  held  to  have  been  recorded  in  the  State  recorder's  office  some  time 
before  June  1,  1833,  the  day  such  office  was  abolished.     Ibid.  533. 

REDEMPTION. 

Under  decree  of  foreclosure. 

Foreclosure  in  Federal  court — decree  of  sale  without  redemption — effect  upon 
the  statutory  right  to  redeem.     See  MORTGAGES,  12  to  15. 
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REFEREES. 
Statute  must  be  pursued. 

1.  The  proceedings  before  a  referee  being  statutory,  must,  in  all  sub- 
stantial respects,  pursue  the  statute,  or  they  can  not  be  sustained.  Morey 
v.  Warrior  Mower  Co.  307. 

Of  the  report. 

2.  It  should  contain  the  evidence.  The  statute  authorizes  no  report  by  a 
referee,  except  one  containing  the  evidence  heard,  and  giving  the  referee's 
conclusions  thereon,  to  which  the  parties  are  entitled  to  be  heard  on  ex- 
ceptions. If  the  report  fail  to  give  the  evidence,  no  judgment  can  be 
entered  on  it.     Ibid.  307. 

Appointment. 

3.  Must  be  by  the  court.  A  referee  under  the  statute  must  be  appointed 
by  an  order  of  the  court  in  the  cause.  No  judgment  can  be  rendered  on 
the  report  of  one  appointed  by  the  written  stipulation  of  the  parties  only, 
though  an  action  at  law  may  lie  on  such  report  as  a  good  award  at  com- 
mon law.  The  referee  is  an  officer  of  the  court  and  can  only  be  appointed 
under  its  order.     Ibid.  307. 

4.  Where  the  parties  to  a  suit  make  an  agreement  out  of  court  to  sub- 
mit the  cause  to  a  third  person,  and  that  the  court  shall  enter  judgment 
on  the  finding  of  such  third  person  though  not  in  compliance  with  the 
statute  in  reference  to  arbitrations,  or  that  concerning  the  appointment 
of  a  referee,  the  court  may,  by  mutual  consent,  enter  judgment  upon  the 
finding,  but  if  it  is  objected  to,  the  trial  must  proceed  as  at  common  law. 
Ibid.  307. 

RELEASE. 

Release  of  surety. 

1.  By  extension  of  time  to  principal.     See  SURETY,  1,  2. 

2.  Failure  to  present  claim  against  estate  of  principal  in  proper  time.  See 
SURETY,  3  to  6. 

REMEDIES. 

On  the  death  of  a  partner. 

1.  Right  of  creditor  to  proceed  against  estate  of  deceased  partner  or  against 
the  survivor.     See  PARTNERSHIP,  5. 

Against  stockholder  in  corporation. 

2.  At  the  suit  of  creditors  of  the  corporation — whether  remedy  at  law  or  in 
chancery.     See  STOCKHOLDERS,  1. 

Ejecting  passenger  from  railway  car. 

3.  Liability  of  the  company  for  an  assault  and  battery.  See  ASSAULT 
AND  BATTERY,  3. 
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RESCISSION  OF  CONTRACTS. 

What  amounts  to  a  rescission.     See  CONTRACTS,  22. 

RESTORING  BURNT  RECORDS.     See  BURNT  RECORDS  ACT. 

RETURN  UPON  PROCESS. 

Contradicting  return. 

By  plea  in  abatement.     See  ABATEMENT,  2,  3. 

RIGHT  OF  WAY.     See  EMINENT  DOMAIN. 

SALES. 
Sales  of  personal  property. 

1.  Of  the  delivery.  A  creditor  of  a  vendee  acquiring  a  lien  upon  the 
property  sold  is  not  required  to  show  a  formal  delivery  by  the  vendor. 
Where  the  vendor,  after  the  terms  of  the  sale  have  been  agreed  upon, 
gives  the  vendee  a  written  order  for  the  property  on  the  party  holding  it, 
upon  which  the  vendee  receives  the  same,  this  will  be  an  actual  delivery 
by  the  vendor.      Van  Duzor  v.  Allen,  499. 

2.  If  the  vendor  of  personal  property,  after  the  terms  of  sale  are 
agreed  upon,  acquiesces  in  the  possession  of  the  vendee  before  he  has  com- 
plied with  the  terms  and  conditions  of  the  sale,  the  title  will  pass  in  favor 
of  a  bona  fide  purchaser  or  creditor  of  the  vendee,  although  the  vendee 
may  have  taken  possession  at  first  without  the  vendor's  consent.    Ibid.  499. 

3.  Whether  title  passes  as  between  the  parties.  Where  a  person  agrees  to 
sell  a  threshing  machine,  for  which  the  purchaser  is  to  give  a  note  with 
personal  security,  or  secured  by  a  chattel  mortgage  on  the  machine,  and 
the  purchaser  obtains  possession  with  the  consent  of  the  vendor,  but  fails 
to  give  the  note  or  any  security,  the  trade,  as  between  the  parties,  will 
not  be  so  far  completed  as  to  pass  the  title  to  the  property,  and  the  vendor 
may  maintain  replevin  against  the  purchaser  for  its  recovery.     Ibid.  499. 

4.  Whether  title  will  pass  as  to  third  persons  having  no  notice.  Where  a 
person  sells  an  article  to  another  and  delivers  possession,  or  knowingly 
allows  the  purchaser  to  take  possession  and  use  the  same  as  his  own, 
although  by  the  terms  of  the  sale  the  purchaser  was  to  give  note  with 
security,  which  he  fails  to  do,  the  title  will  pass  in  favor  of  an  innocent 
purchaser  from  his  vendee,  or  where  a  creditor  of  his  vendee,  without 
notice  of  the  facts,  acquires  a  lien  thereon  by  execution.     Ibid.  499. 

5.  A  bona  fide  creditor,  who,  under  a  judgment  and  execution,  acquires 
a  lien  on  property,  while  in  the  actual  possession  of  a  vendee,  by  delivery 
from  the  vendor,  or  taken  and  held  by  his  consent,  occupies  the  same  posi- 
tion in  all  respects  as  does  a  bona  fide  purchaser  from  such  vendee.  Where 
the  appai-ent  owner  of  property  thus  acquired  has  the  indicia  of  owner- 
ship and  may  sell  and  pass  a  good  title  to  a  purchaser,  without  notice  of 
his  not  having  complied  with  the  terms  of  the   sale,  a  bona  fide  creditor 
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may  seize  the  property  on  execution  and  pass  the  title,  not  only  against 
the  apparent,  but  also  the  real  owner.      Van  Duzor  v.  Allen,  499. 

SET-OFF. 

When  allowable. 

1.  Where  money  is  given  by  a  purchaser  of  land  to  a  person,  to  be  by 
him  paid  to  the  vendor,  such  person,  as  against  the  purchaser,  will  have 
the  right  to  set  off  any  indebtedness  of  the  purchaser  to  him  against  the 
money  in  his  hands,  or  to  retain  what  is  due  him,  but  it  seems  he  could 
not  retain  the  money  as  against  the  vendor,  for  whom  he  received  the 
same.     Bonte  v.  Cooper  et  al.  440. 

2.  By  execution  of  power  to  confess  judgment.  The  execution  of  a  prom- 
issory note  with  a  cognovit  authorizing  the  entry  of  judgment  thereon 
after  the  rendering  of  services  by  the  maker  of  the  note  to  the  payee,  is 
a  waiver  of  the  right  to  interpose  the  value  of  such  services  as  a  set-off 
to  the  note.     Gross  v.  Weary,  256. 

SHIPPING. 

Delay  in  discharging  cargo. 

1.  Duty  and  liability  of  consignee.  It  is  the  duty  of  a  consignee  of  a 
cargo  by  vessel  on  the  lakes  to  discharge  the  vessel  within  a  reasonable 
time  after  her  arrival  in  the  port  of  destination,  and  failing  to  do.  so  he 
will  be  liable  for  the  damages  sustained  by  the  delay.  Whitehouse  et  al. 
v.  Halstead,  95. 

2.  In  the  absence  of  any  custom  to  allow  any  deduction  for  delay 
caused  by  unloading  other  vessels  already  in  dock,  the  owner  of  the  ves- 
sel will  not  be  required  to  bear  the  loss  occasioned  thereby,  but  the  con- 
signee must  be  ready  to  receive  the  freight  within  the  time  fixed  by  the 
custom  of  the  port,  after  the  vessel  arrives.  When  he  charters  a  vessel 
there  is  an  implied  agreement  that  he  will  not  delay  the  commencement 
to  discharge  the  cargo  beyond  the  time  allowed  by  the  custom  of  the  port, 
for  the  breach  of  which  he  must  respond  in  damages.     Ibid.  95. 

3.  Where  the  owner  of  a  vessel  chartered  for  a  cargo  makes  no  agree- 
ment to  perform  the  voyage  in  any  specified  time,  and  the  voyage  is  not 
unusually  long,  he  will  not  be  required  to  bear  the  loss  for  a  delay  in 
commencing  the  discharge  of  the  cargo,  by  other  vessels  being  in  dock 
on  his  arrival,  because  he  might  have  made  the  voyage  two  days  earlier, 
and  before  the  other  vessels  were  placed  in  dock  for  discharge.     Ibid.  95. 

4.  A  party  chartering  a  vessel  will  not  be  excused  from  the  payment 
of  damages  caused  by  delay  through  his  fault  in  discharging  the  cargo, 
because  the  unloading  was  prevented  by  rain,  when  the  unloading  might 
have  been  completed  before  the  rain  except  for  his  fault;  but  he  will  not 
be  charged  for  a  Sunday,  where  it  does  not  appear  that  the  vessel  could 
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have  been  loaded  and  left  port,  in  any  event,  before  the  succeeding  Mon- 
day.     Whitehouse  et  al.  v.  Halstead,  95. 

SOLDIERS'  BOUNTY.     See  BOUNTY  TO  SOLDIERS. 

SPECIAL  ASSESSMENTS. 
Property  in  street  railway. 

1.  The  right  of  way,  right  of  occupancy,  franchise  and  interest  of  a 
street  railway  company  having  a  track  in  a  street  under  a  charter  of  the 
legislature  and  under  a  contract  with  the  city  council,  is  a  property,  and 
as  such  is  liable  to  be  assessed  for  benefits  in  the  widening  of  the  street 
upon  which  it  runs  its  cars,  the  same  as  any  other  property  benefited  by 
the  proposed  improvement.      Chicago  City  Railway  v.  City  of  Chicago,  573. 

TO  WHAT  PROPERTY  TO  BE  APPLIED. 

2.  Where  the  widening  of  a  street  is  sought  to  be  made  by  sections 
instead  of  its  entire  length,  the  commissioners  appointed  to  assess  the 
benefits  of  a  particular  section  may  properly  confine  their  assessment  of 
benefits  to  lots  situated  upon  that  part  of  the  street  embraced  in  such  par- 
ticular section  of  the  proposed  improvement,  and  their  action  in  this 
respect  is  conclusive  as  to  the  limits  of  the  property  to  be  specially  bene- 
fited.    Bigelow  et  al.  v.  City  of  Chicago,  49. 

3.  On  application  to  confirm  a  special  assessment  of  benefits  of  lots, 
derived  by  the  widening  of  the  street  upon  which  they  are  situated,  evi- 
dence that  other  lots  on  the  same  street,  beyond  either  extremity  of  the 
proposed  improvement,  will  be  benefited  thereby,  is  irrelevant,  and  prop- 
erly excluded.  They  may  be  assessed  when  the  street  is  widened  in  front 
of  them,  and  should  not  bear  an  unequal  burden.     Ibid.  49. 

Op  the  rule  as  to  rate  of  assessment. 

4.  The  proper  inquiry,  on  objection  to  the  confirmation  of  special 
assessments  for  widening  a  section  of  a  street,  is  whether  the  assessment 
of  a  particular  lot  is  justly  made  in  proportion  to  the  assessment  of  bene- 
fits on  the  other  lots  in  the  general  assessment  of  all  the  other  lots,  thus 
limiting  it  to  the  property  included  in  the  assessment  roll.  The  assess- 
ment is  not  to  be  considered  in  relation  to  other  property  not  in  the  roll, 
or  l'elatively  to  any  lot  included  therein,  but  as  to  the  proportion  it  bears 
to  the  entire  assessment.     Ibid.  49. 

Limitation  as  to  time  of  return. 

5.  The  statute  construed.  The  provision  of  sec.  279  of  the  Revenue  act 
of  1872,  that  any  special  assessment  not  returned  to  the  county  collector 
before  the  first  day  of  March  succeeding  the  first  day  of  March  next  after 
it  is  due,  shall  be  considered  barred,  is  not  applicable  to  cities  which  have 
become  incorporated  under  the  act  of  April  10,  1872,  entitled  "An  act  to 
provide  for  the  incorporation  of  cities  and  villages,"  or  to  cities  which 
have  adopted  art.  9  of  that  statute,  but  applies  only  to  cities  and  villages 
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making  special   assessments   pursuant  to  their  charters.     People  ex  rel. 
Huck  v.  Pierce  et  al.  85. 

6.  The  subsequent  act  of  May  3,  1873,  of  the  general  Revenue  law, 
substituting  the  tenth  day  of  March  instead  of  the  tenth  of  February,  as 
provided  in  sec.  178  of  the  Revenue  act  of  1872,  for  the  return  of  special 
assessments  to  the  county  collector,  was  not  intended  to  render  the  act 
applicable  to  cities  acting  under  art.  9  of  the  act  relating  to  cities  and 
villages.     Ibid.  85. 

SPECIFIC  PERFORMANCE.     See  CHANCERY,  7  to  11. 

SPLITTING  A  CAUSE  OF  ACTION.     See  ACTIONS,  5,  6. 

STATE  RIGHTS  AND  FEDERAL  JURISDICTION. 
Right  of  redemption  under  State  laws. 

Upon  foreclosure  in  Federal  court.     See  MORTGAGES,  12. 

STATUTES. 

Amendment  of  a  statute. 

1.  Without  a  vote  of  people.  An  act  of  the  legislature,  depending  for 
its  validity  upon  a  vote  of  adoption  by  the  people,  such  as  the  West  Chi- 
cago Park  act  of  1869,  may  be  amended  by  subsequent  legislation,  or  by 
constitutional  enactment,  without  any  vote  of  the  people.  It  was  compe- 
tent, by  the  constitution,  to  superadd  an  additional  cause  for  removal  from 
office,  and  give  the  executive  of  the  State  the  right  to  exercise  the  power. 

Wilcox  et  al.  v.  The  People  ex  rel.  Lipe,  186. 

Construction  of  statutes. 

2.  Exclusion  by  implication.  Where  a  statute  creating  a  right  makes 
certain  express  exceptions,  it,  by  necessary  implication,  excludes  any 
other  exceptions.     Eldridge  v.  Pierce  et  al.  474. 

Statutes  construed. 

3.  Compensation  to  officers  of  corporation — not  considered  as  "receiving 
money  or  profit,"  under  act  of  1874  concerning  associations  for  benefit  of  wid- 
ows, etc.,  of  deceased  members.  Commercial  League  Asso.  of  America  v.  People 
ex  rel.     See  INSURANCE,  3. 

4.  Exemption  of  personal  property,  as  against  purchase  money  unpaid.  Con- 
struction of  3d  sec.  ch.  52,  Rev.  Stat.  1874,  Shear  v.  Reynolds,  238.  See 
EXEMPTION,  1. 

5.  Insurance  companies — what  to  be  so  regarded,  under  the  act  requiring  of 
insurance  companies  a  guarantee  capital.  Commercial  League  Asso.  of  America 
V.  People  ex  rel.  166.     See  INSURANCE,  1. 

6.  Sale  of  liquor  without  license — to  be  drank  upon  "adjacent  premises  or 
place  of  public  resort."  The  statute  construed,  as  to  the  meaning  of  those 
words,  in  Bandalow  v.  The  People,  218.     See  CRIMINAL  LAW,  21,  22,  23. 


708  INDEX. 


STATUTES.     Statutes  construed.     Continued, 

7.  Special  assessments — limitation  as  to  time  of  making  return — sec.  279 
of  Kevenue  act  of  1872,  and  the  act  of  May  3,  1873,  construed  in  People 
ex  rel.  Ruck  v.  Pierce  et  al.  85.     See  SPECIAL  ASSESSMENTS,  5,  6. 

STAY  OF  PROCEEDINGS. 

Opening  judgment  by  confession.     See  CONFESSION  OF  JUDGMENT,  2. 

STOCKHOLDERS. 

Remedy  of  creditors  of  corporation. 

1.  At  law,  or  in  chancery.  Under  the  charter  of  a  banking  corporation, 
providing  that  "each  stockholder  shall  be  liable  to  double  the  amount  of 
stock  held  or  owned  by  him,  and  for  three  months  after  giving  notice  of 
transfers,"  etc.,  a  creditor  of  the  corporation,  to  enforce  individual  liability 
of  a  stockholder,  is  not  compelled  to  sue  in  the  name  of  the  corporation 
for  his  use,  or  by  bill  in  chancery,  but  may  bring  his  action  against  the 
stockholder  in  his  own  name,  at  law.*     Hull  et  al.  v.  Burtis,  213. 

Where  stockholder  transfers  his  stock. 

2.  Extent  of  his  liability  to  creditor — within  xuhat  time  suit  to  be  brought. 
The  intention  and  effect  of  a  clause  in  a  charter,  making  each  stockholder 
thereof  liable  to  double  the  amount  of  stock  held  or  owned  by  him  and  for 
three  months  after  notice  of  its  transfer,  is  to  charge  the  stockholders  with 
every  debt  made  by  the  corporation  while  they  hold  stock,  and  also  such 
indebtedness  as  may  be  contracted  during  three  months  after  notice  that 
they  have  transferred  their  stock.  The  creditor  whose  debt  was  contracted 
within  that  time  may  maintain  suit  against  a  stockholder  after  the  expi- 
ration of  the  three  months  after  notice  of  a  transfer.!     Ibid.  213. 

SURETY. 

Release. 

1.  By  extension  of  time  to  principal.  It  is  well  settled  that  where  the 
payee  of  a  promissory  note,  executed  by  a  principal  and  surety,  makes  a 
binding  agreement  with  the  principal  debtor,  without  the  consent  of  the 
surety,  to  extend  the  time  of  payment  of  the  note,  the  surety  is  thereby 
discharged  from  his  liability.      Grossman  v.   Wohlleben,  537. 

2.  A  mere  indorsement  by  the  creditor  upon  the  note,  that  the  time  of 
payment  is  extended  to  a  given  day,  and  that  interest  has  been  paid  to 
such  date  at  the  same  rate  specified  in  the  note,  without  any  proof  or 
showing  that  the  interest  was  paid  in  advance,  there  being  no  date  to 

*The  same  rule  was  held  in  McCarthy  v.  Lavasche,  89  111.  270.  But  under 
the  act  of  April  18,  1872,  Avhich  has  no  application  to  corporations  for  bank- 
ing, insurance,  real  estate  brokerage  and  the  business  of  loaning  money,  a 
court  of  law  has  no  jurisdiction  in  suits  by  creditors  against  stockholders. 
Richardson  et  al.  v.  Akin,  87  111.  138. 

TTo  the  same  effect  is  Fuller  v.  Ledden,  87  111.  310. 
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such  indorsement,  and  no  evidence  that  the  principal  debtor  hound  him- 
self to  keep  the  money  or  pay  interest  for  the  time  of  such  extension, 
will  not  discharge  the  surety.  It  is  essential  in  such  cases  that  both 
parties  shall  be  bound  by  the  agreement,  or  that  it  have  mutuality,  in 
order  to  discharge  the  surety  not  assenting  to  the  extension.  Grossman 
v.  Wohlleben,  537. 

3.  Failure  to  present  claim  against  estate  of  principal.  The  statute  of 
March  4,  1869,  which  provides  that  the  surety  upon  a  joint  note  shall 
be  released  by  a  failure  of  the  holder  to  present  the  same  to  the  proper 
court  for  allowance  against  the  estate  of  the  principal,  upon  his  death, 
within  two  years  after  the  grant  of  letters,  is  not  a  mere  statute  of  lim- 
itation, but  enters  into  and  forms  a  part  of  the  contract.  Curry  v.  Hack 
et  al.  606. 

4.  What  law  governs  as  to  mode  of  presentation.  "Where  the  principal  in 
a  joint  note  executed  while  the  act  of  March  4,  1869,  was  in  force,  dies 
before  payment  and  after  the  mode  of  presenting  claims  for  allowance 
against  estates  has  been  changed,  the  holder  must  present  the  note  for 
allowance  against  the  estate  of  the  principal,  in  accordance  with  the  later 
law,  within  two  years  after  the  grant  of  letters,  or  the  sureties  on  the  note 
will  be  released.     Ibid.  606. 

5.  As  to  time  of  presentation — conclusiveness  of  judgment  of  county  court. 
A  judgment  of  the  county  court  allowing  a  claim  against  an  estate,  to  be 
paid  in  the  due  course  of  administration,  is  conclusive  only  on  the  par- 
ties to  it  that  the  claim  was  presented  within  two  years  after  the  grant 
of  letters,  but  is  not  upon  the  sureties  to  a  note  which  is  thus  allowed,  and 
they  may  show  that  it  was  not,  in  fact,  presented  to  the  court  within  that 
time,  and  thus  discharge  themselves  from  liability.     Ibid.  606. 

6.  Where  the  record  of  the  county  court  shows  that  a  copy  of  a  note 
was  filed  as  a  claim  against  an  estate  with  the  clerk  on  December  9.  1874, 
more  than  two  years  after  the  grant  of  letters,  and  the  recital  in  the 
judgment  of  its  allowance  is,  that  the  claim  filed  of  that  date  was  pre- 
sented, this  will  show  that  this  was  the  time  when  the  claim  was  first 
presented,  and  the  sureties  will  be  released,  under  the  act  of  1869,  in  the 
absence  of  any  other  evidence  as  to  the  time  of  presentation.     Ibid.  606. 

TAXATION. 

Assessment — under  what  law. 

1.  A  city  tax  levied  upon  an  assessment  made  under  a  law  after  its 
repeal,  and  not  in  accordance  with  the  law  in  force  at  the  time,  is  invalid, 
and  its  collection  can  not  be  enforced.  Burbank  et  al.  v.  The  People  ex  rel. 
554. 

Irregular  or  fraudulent  assessment. 

2.  Whether  injunction  will  lie.  A  court  of  equity  will  enterrain  a  bill 
to  enjoin  the  collection  of  a  tax  where  property  has  been  fraudulently 
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assessed  at  too  high  a  value  or  rate,  but  not  for  a  mere  excessive  valuation 
and  irregularity  in  making  the  assessment,  when  not  fraudulently  done. 
Gage  et  al.  v  Evans,  569. 

3.  Where  the  assessor  called  at  the  place  of  business  of  a  property 
holder  for  a  list  and  valuation  of  his  personal  property  when  he  was  ab- 
sent, and  a  brother  of  the  party,  who  had  been  a  former  partner,  made  out 
and  delivered  to  the  assessor  a  schedule  of  the  property,  fixing  its  value 
at  $80,000,  when,  in  fact,  it  was  not  worth  over  $30,000,  which  was  taken 
and  adopted  by  the  assessor  without  any  sinister  motives,  it  was  held, 
that  equity  could  not  enjoin  the  collection  of  the  taxes  on  such  assessment, 
although  the  conduct  of  the  assessor  was  irregular  in  not  leaving  a  notice 
for  a  schedule  with  the  owner.     Ibid.  569. 

Collector's  report  as  evidence. 

4.  Constitutionality.  The  statute  making  the  collector's  report  to  the 
county  court,  on  application  for  judgment  against  lands  for  taxes,  prima 
facie  evidence  that  all  the  requirements  of  the  law  have  been  complied 
with  in  the  assessing  and  levying  of  the  taxes  therein  returned  as  unpaid, 
is  not  unconstitutional.     Burbank  et  al.  v.  The  People  ex  rel.  554. 

Municipal  taxation. 

5.  Upon  whom  the  power  may  be  conferred — and  through  what  instrumen- 
tality. Under  the  constitutional  provision  distributing  the  powers  of  the 
government,  neither  the  executive  department  nor  judicial  department 
can  levy  and  collect  municipal  taxes,  but  the  legislature  may  confer  that 
power  upon  such  corporate  bodies,  and  may  vest  the  power  directly  in  the 
corporate  authorities  chosen  by  the  people,  or  may,  in  creating  the  muni- 
cipality, confer  the  power  on  authorities  to  be  appointed  by  some  other 
functionary  or  individual,  and  submit  the  charter  to  the  people,  and  if 
they  adopt  the  same,  that  will  be  an  assent  by  the  people  that  such  func- 
tionary may  appoint  the  corporate  authorities  for  their  government. 
People  ex  rel.  Dunham  v.  Morgan  et  al.  558. 

6.  When  the  people  of  a  municipality,  by  vote,  adopt  a  charter  which 
provides  for  filling  vacancies  in  the  municipal  authorities  by  a  judge  of 
the  circuit  court,  such  appointees  will  have  the  power  to  assess,  levy  and 
collect  taxes  for  municipal  purposes  as  provided  in  the  charter,  and  there 
is  nothing  in  the  constitution  prohibiting  a  circuit  judge  from  making 
such  appointments.     Ibid.  558. 

7.  To  pay  debt  created  in  violation  of  the  constitution.  Where  the  indebted- 
ness of  a  city  exceeds  the  constitutional  limitation  of  five  per  centum  of 
the  valuation  of  taxable  property,  the  city  will  be  enjoined  from  the  levy 
and  collection  of  a  tax  for  the  purpose  of  paying  an  additional  indebted- 
ness incurred,  before  such  levy,  in  violation  of  the  constitution.  Howell 
et  al.  v.  City  of  Peoria,  104. 
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Whether  sufficient  as  to  amount. 

1.  When  less  than  sum  due  may  avail.  Where  a  vendor  of  land  obtains 
possession  of  his  contract  of  sale,  upon  which  payments  made  to  him  have 
been  indorsed,  and  wrongfully  destroys  the  same,  a  tender  to  him  by  the 
purchaser  of  a  less  sum  than  is  found  to  be  due  on  the  contract,  before 
suit,  with  an  offer  in  the  bill  to  pay  whatever  may  be  found  to  be  due,  will 
be  sufficient  to  maintain  a  bill  for  specific  performance.  It  is  sufficient  in 
such  case  for  the  purchaser  to  tender  or  offer  to  pay,  before  suit,  what  he 
believes  to  be  due,  and  he  will  not  be  turned  out  of  court  if  he  proves  to 
have  been  mistaken  as  to  the  amount  due.     Downing  v.  Plate,  268. 

TRUSTS. 

Whether  a  trust  arises. 

1.  Where  a  party  acquires  the  legal  title  to  lots  from  one  who  had 
previously  made  contracts  for  their  sale  and  conveyance,  together  with  an 
assignment  of  the  contracts,  he  has  such  an  interest  in  the  lots  as  may  be 
the  subject  of  bargain  and  sale  or  transfer  by  mortgage.  In  such  case  he 
does  not  hold  the  title  in  trust  for  the  purchasers.  Chickering  et  al.  v. 
Fullerton,  520. 

USURY. 

What  constitutes  usury. 

1.  Buying  notes  at  a  discount.  It  is  not  usury  to  buy  a  note,  in  the  usual 
course  of  business,  at  a  discount  greater  than  the  rate  of  interest  allowed 
by  law.      Colehour  v.  State  Savings  Institution,  152. 

2.  Where  a  debtor  agrees  with  his  creditor  to  give  him  a  commission 
of  $1500  if  he  will  find  a  party  who  will  advance  the  money  then  due  and 
about  to  become  due  on  his  notes,  secured  by  deed  of  trust,  and  thereby 
procure  him  a  year's  extension  of  time  in  the  payment,  and  the  legal  holder 
of  the  notes  transfers  them  by  delivery  to  another  party,  who  agrees  with 
the  holder  to  take  them  and  give  the  desired  extension  for  $1500,  and 
money  enough  to  make  the  interest  on  the  notes  equal  to  ten  per  cent,  and 
the  holder^ays  such  sums  and  procures  the  taking  and  discounting  of  the 
notes,  the  purchaser  having  no  knowledge  of  the  terms  upon  which  the 
extension  had  been  granted  by  the  legal  holder  of  the  notes,  the  party  so 
taking  and  discounting  the  notes  will  not  be  chargeable  with  usury.  Ibid. 
152. 

3.  Commissions  on  loan  of  money.  A  person  doing  a  brokerage  business 
in  the  loaning  of  other  persons'  money,  will  have  the  right  to  charge  com- 
missions to  the  borrower,  and  his  retention  of  the  same  will  not  make  the 
contract  usurious.     Phillips  v.  Roberts,  492. 

4.  Presumption.  Where  a  party  is  employed  to  bring  persons  desiring 
to  borrow  money  to  a  broker,  who  charges   commissions   on   the  loans  he 
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effects,  it  will  not  be  presumed  that  the  contract  contemplates  a  violation 
of  the  statute  against  usury,  but  the  presumption  will  be  otherwise. 
Phillips  v.  Roberts,  492. 

Of  contracts  by  an  agent. 

•  5.  Without  authority  to  take  usury.  "Where  a  principal  does  not  author- 
ize his  financial  agent,  in  placing  a  loan,  to  charge  a  greater  rate  of  inter- 
est than  the  law  allows,  and  has  no  knowledge  that  a  larger  rate  is  charged 
by  the  agent,  and  does  not  receive  the  excess  of  interest,  the  defense  of 
usury  can  not  be  sustained  against  him.  In  such  case  no  unlawful  and 
corrupt  intent  can  be  imputed  to  the  principal,  and  he  is  not  bound  by  the 
agent's  act  beyond  the  scope  of  his  authority.     Boylston  ei  al.  v.  Bain,  283. 

Whether  defense  can  be  interposed. 

6.  When  principal  debtor  pays  surety,  who  assumes  debt.  Where  the  prin- 
cipal debtor  settles  with  his  surety,  and  pays  him  the  sum  due  either  in 
money  or  in  property,  and  the  surety  agrees  to  assume  and  pay  the  debt, 
and,  in  pursuance  of  the  agreement,  takes  up  the  old  note,  giving  his  own 
in  the  place  thereof,  the  question  of  usury  in  the  original  transaction  be- 
comes immaterial,  and  the  maker  of  the  new  note  can  not  interpose  it  as 
a  defense  in  a  suit  on  his  note.     Ibid.  283. 

Relief  in  equity — upon  terms. 

7.  Party  seeking  relief  must  pay  legal  interest.  Where  a  debtor  applies 
to  a  court  of  equity  for  relief  against  an  usurious  contract,  the  court  will 
only  entertain  jurisdiction  to  grant  relief  on  the  condition  that  he  shall 
pay  the  principal  with  legal  interest, — that  is  six  per  cent.  The  rule  is 
different  where  he  asks  no  affirmative  relief,  but  only  defends.  Clark  v. 
Pinion,  245. 

Burden  of  proof. 

8.  On  plea  of  usury.     See  EVIDENCE,  20. 

VENDOR  AND  PURCHASER. 

Specific  objection  to  deed  tendered. 

1.  How  far  purchaser  controlled  thereby.  Where  a  purchaser  of  land 
refuses  to  accept  a  warranty  deed  for  the  land  purchased,  when  tendered 
by  the  vendor,  solely  on  the  ground  he  is  not  able  to  make  payment,  he 
can  not,  when  sued  for  breach  of  his  covenant,  defeat  the  action  by  show- 
ing the  land  was  not  free  from  incumbrance.  If  he  was  able  and  ready 
to  pay  when  such  tender  was  made,  and  objected  to  the  deed  because  of 
incumbrance,  the  vendor  might  then  have  been  able  to  show  that  the 
property  was  free  from  incumbrance  at  the  time  of  the  tender.  Ashbaugh 
v.  Murphy  ei  al.  182. 
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VERDICT. 

Construction. 

Is  Held  to  mean  only  one  dejendant.  Where  an  action  of  forcible  entry 
and  detainer  was  discontinued  as  to  one  of  the  two  defendants  for  want 
of  evidence  against  him,  a  verdict  finding  the  defendants  guilty  was  held 
to  be  a  mere  clerical  error,  the  judgment  being  against  one  only.  Hub- 
ner  v.  Feige,  208. 

WAGER. 

Betting  on  elections.     See  BETTING  ON  ELECTIONS. 

WILLS. 

Undue  influence — mental  capacity. 

1.  Of  evidence  on  those  questions.  On  the  contest  Of  a  will  and  codicil 
when  offered  for  probate,  on  the  ground  of  want  of  mental  capacity  and 
undue  influence  by  a  second  wife,  it  is  error  to  exclude  evidence  of  mat- 
ters occurring  in  the  testator's  family  within  a  year  preceding  the  making 
of  the  will,  which  affords  an  insight  into  the  private  history  of  the  family, 
and  furnishes  an  understanding  of  the  relations  of  the  testator  with  his 
wife,  to  whom  the  principal  part  of  the  estate  was  devised,  and  which 
also  tends  to  show  the  means  employed  by  the  wife  to  alienate  the  affec- 
tions of  the  testator  from  his  children  by  a  former  wife,  and  to  obtain  the 
control  of  his  property.     Reynolds  ei  al.'v.  Adams,  134. 

2.  While  the  declarations  of  a  testator  are  not  admissible  to  show  an 
express  revocation  of  his  will,  or  the  fact  it  was  executed  under  duress, 
or  to  prove  undue  influence,  they  may,  nevertheless,  be  proved  and  used 
to  show  his  mental  condition  at  the  time  of  the  execution  of  the  will,  or 
so  near  the  time  that  the  same  state  of  affairs  must  have  still  existed^ 
Ibid.  134. 

3.  Where  the  probate  of  a  will  is  resisted,  on  the  ground  of  a  want  of 
mental  capacity  in  the  testator  and  undue  influence  exercised  by  his  wife, 
to  whom  the  bulk  of  his  property  is  given,  any  evidence  is  proper  which 
tends  to  show  the  testator's  mental  condition,  the  annoyances  he  was  sub- 
jected to  by  the  continued  importunities  of  his  wife,  his  susceptibility  to 
the  influences  of  those  in  whose  care  he  was,  and  his  helplessness  in  their 
hands,  from  want  of  mental  vigor  induced  by  long  sickness,  to  resist  any 
influences  that  might  be  brought  to  bear  on  him.     Ibid.  134. 

WITNESSES. 

Competency. 

1.  Of  the  ivife  as  to  declarations  of  her  husband.  In  an  action  by  a  policy- 
holder to  recover  for  a  loss  by  fire,  the  wife  of  a  third  party  is  not  ad- 
missible to  prove  the  declarations  of  her  husband  which  tend  to  prove 
that  he  caused  the  building  to  be  burned.  Westchester  Fire  Insurance  Co. 
v.  Foster,  121. 
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WITNESSES.     Continued: 
Credibility. 

2.  How  determined.  The  credibility  of  a  witness  does  not  depend  upon 
his  pecuniary  circumstances,  and  it  does  not  follow,  either  in  law  or  as  a 
matter  of  fact,  that  a  witness  pecuniarily  worthless  is  unworthy  of  belief, 
or  that  if  another  has  means,  his  testimony  should  be  believed  rather 
than  a  person  without  means.  The  court  has  no  right  to  say  to  the  jury 
which  of  two  witnesses  is  entitled  to  the  most  credit.  Van  Duzor  v. 
Allen,  499. 
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